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APPENDIX 1
SS. 212, 213 & 214 INSOLVENCY ACT 1986.
SS. 6& 10 COMPANY DIRECTORS DISQUALIFICATION ACT 1986.
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Insolvency Act 1986

creditors or any of them to an agreement with reference to the company's
affairs or to the winding up, and
(b) is deemed to have committed that offence if, prior to the winding up, he
has made any false representation, or committed any other fraud, for that
purpose.
211(2) ["Officer"] For purposes of this section, "officer" includes a shadow
director.
211(3) [Penalty] A person guilty of an offence under this section is liable to
imprisonment or a fine, or both.
PENALISATION OF DIRECTORS AND OFFICERS

SEC. 212 Summary remedy against delinquent directors,
liquidators, etc.
212(1) [Application] This section applies if in the course of the winding up of a
company it appears that a person who—
(a) is or has been an officer of the company.
(b) has acted as liquidator, administrator or administrative receiver of the
company, or
(c) not being a person falling within paragraph (a) or (b). is or has been
concerned, or has taken part, in the promotion, formation or management
of the company,
has misapplied or retained, or become accountable for. any money or other property
of the company, or been guilty of any misfeasance or breach of am fiduciary or other
duty in relation to the company.
212(2) [Interpretation] The reference in subsection (1) to any misfeasance or
breach of any fiduciary or other duty in relation to the company includes, in the case
of a person who has acted as liquidator or administrator ot the companv. arn
misfeasance or breach of any fiduciary or other duty in connection with the carrying
out of his functions as liquidator or administrator of the companv
212(3) [Examination, orders] The court may, on the application of the official
receiver or the liquidator, or of any creditor or contributory, examine into the
conduct of the person falling within subsection (1) and compel him—
(a) to repay, restore or account for the money or property or any part of it.
with interest at such rate as the court thinks just, or
(b) to contribute such sum to the company's assets by way of compensation in
respect of the misfeasance or breach of fiduciary or other duty as the court
thinks just.
212(4) [Limit on sec. 212(3) application] The power to make an application under
subsection (3) in relation to a person who has acted as liquidator or administrator of
'he company is not exercisable, except with the leave of the court, after that person
"as had his release.
^12(5) [Exercise of sec. 212(3) power] The power of a contributory to make an
aPplication under subsection (3) is not exercisable except with the leave of the court.
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but is exercisable notwithstanding that he will not benefit from any order the court
may make on the application.

SEC. 213

Fraudulent trading

213(1) [Application] If in the course of the winding up of a company it appeajv
that any business of the company has been carried on with intent to defraud creditor*
of the company or creditors of any other person, or for any fraudulent purpose th»
following has effect.
213(2) [Court may hold persons liable] The court, on the application of t^g
liquidator may declare that any persons who were knowingly parties to the carrying
on of the business in the manner above-mentioned are to be liable to make such
contributions (if any) to the company's assets as the court thinks proper.

SEC. 214

Wrongful trading

214(1) [Declaration by court, on application] Subject to subsection (3) below;ifin
the course of the winding up of a company it appears that subsection (2) of this
section applies in relation to a person who is or has been a director of the company,
the court, on the application of the liquidator, may declare that that person is to be
liable to make such contribution (if any) to the company's assets as the court thinks
proper.
214(2) [Application] This subsection applies in relation to a person if—
(a) the company has gone into insolvent liquidation.
(b) at some time before the commencement of the winding up of the company,
that person knew or ought to have concluded that there was no reasonable
prospect that the company would avoid going into insolvent liquidation.
and
(c) that person was a director of the company at that time:
but the court shall not make a declaration under this section in any case where the
time mentioned in paragraph (b) above was before 28th April 1986.
214(3) [Limit on declaration] The court shall not make a declaration under this
section with respect to any person if it is satisfied that after the condition specifiedJD
subsection (2)(b) was first satisfied in relation to him that person took every step'with
a view to minimising the potential loss to the company's creditors as (assuming him
to have known that there was no reasonable prospect that the company would avoid
going into insolvent liquidation) he ought to have taken.
214(4) [Interpretation of sec. 214(2),(3)] For the purposes of subsections (2) and
(3), the facts which a director of a company ought to know or ascertain, thft
conclusions which he ought to reach and the steps which he ought to take are those
which would be known or ascertained, or reached or taken, by a reasonably diligent
person having both—
(a) the general knowledge, skill and experience that may reasonably be expected
of a person carrying out the same functions as are carried out by that
director in relation to the company, and
(b) the general knowledge, skill and experience that that director has. ^W*
IA 1986, 560. 213(1)
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1/5) [Interpretation of sec. 214(4)] The reference in subsection (4) to the functions
•ied out in relation to a company by a director of the company includes any
•tions which he does not carry out but which have been entrusted to him.
A14(6) [Interpretation re insolvent liquidation] For the purposes of this section a
any goes into insolvent liquidation if it goes into liquidation at a time when its
are insufficient for the payment of its debts and other liabilities and the
es of the winding up.
114(7)
214(8)

["Director"] In this section "director" includes a shadow director.
[Sec. 213] This section is without prejudice to section 213.

£EC. 215

Proceedings under sec. 213, 214

215(1) [Evidence by liquidator] On the hearing of an application under section
2l3or214, the liquidator may himself give evidence or call witnesses.
215(2) [Further court directions] Where under either section the court makes a
declaration, it may give such further directions as it thinks proper for giving effect to
the declaration; and in particular, the court may

(a) provide for the liability of any person under the declaration to be a charge
on any debt or obligation due from the company to him. or on any mortgage
or charge or any interest in a mortgage or charge on assets of the company
held by or vested in him, or any person on his be half, or any person claiming
as assignee from or through the person liable or any person acting on his
behalf, and
(b) from time to time make such further order as may be necessary for
enforcing any charge imposed under this subsection.
215(3) ["Assignee"] For the purposes of subsection (2), "assignee" —
(a) includes a person to whom or in whose favour, by the directions of the
person made liable, the debt, obligation, mortgage or charge was created.
issued or transferred or the interest created, but
(b) does not include an assignee for valuable consideration (not including
consideration by way of marriage) given in good faith and without notice of
any of the matters on the ground of which the declaration is made.
215(4) [Directions re priority of debts] Where the court makes a declaration under
either section in relation to a person who is a creditor of the company, it may direct
that the whole or any part of any debt owed by the company to that person and any
interest thereon shall rank in priority after all other debts owed by the company and
after any interest on those debts.
215(5) [Sec. 213, 214] Sections 213 and 214 have effect notwithstanding that the
person concerned may be criminally liable in respect of matters on the ground of
which the declaration under the section is to be made.

SEC. 216

Restriction on re-use of company names

216(1) [Application] This section applies to a person where a company ("the
liquidating company") has gone into insolvent liquidation on or after the appointed
British Companies Legislation
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5(5) [Maximum period]
is 5 years.

The maximum period of disqualification under this section

DISQUALIFICATION FOR UNFITNESS

SEC. 6 Duty of court to disqualify unfit directors of insolvent
companies
6(1) [Court's duty] The court shall make a disqualification order against a person
in any case where, on an application under this section, it is satisfied—
(a) that he is or has been a director of a company which has at any time become
insolvent (whether while he was a director or subsequently), and
(b) that his conduct as a director of that company (either taken alone or taken
together with his conduct as a director of any other company or companies)
makes him unfit to be concerned in the management of a company.
6(2) [Interpretation] For the purposes of this section and the next, a company
becomes insolvent if—
(a) the company goes into liquidation at a time when its assets are insufficient
for the payment of its debts and other liabilities and the expenses of the
winding up,
(b) an administration order is made in relation to the company, or
(c) an administrative receiver of the company is appointed;
and references to a person's conduct as a director of any company or companies
include, where that company or any of those companies has become insolvent, that
person's conduct in relation to any matter connected with or arising out of the
insolvency of that company.
6(3) [Definitions] In this section and the next "the court" means—
(a) in the case of a person who is or has been a director of a company which is
being wound up by the court, the court by which the company is being
wound up,
(b) in the case of a person who is or has been a director of a company which is
being wound up voluntarily, any court having jurisdiction to wind up the
company,
(c) in the case of a person who is or has been a director of a company in relation
to which an administration order is in force, the court by which that order
was made, and
(d) in any other case, the High Court or, in Scotland, the Court of Session;
and in both sections "director" includes a shadow director.
6(4) [Minimum, maximum periods] Under this section the minimum periodtOI
disqualification is 2 years, and the maximum period is 15 years.
Note

See important CCH Note after s. 7.

SEC. 7 Applications to court under sec. 6; reporting provisions
7(1) [Application by Secretary of State, official receiver] If it appears to the
Secretary of State that it is expedient in the public interest that a disqualification

CDDA 1986, sec. 5(5)
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order under section 6 should be made against any person, an application for the
making of such an order against that person may be made—
(a) by the Secretary of State, or
(b) if the Secretary of State so directs in the case of a person who is or has been
a director of a company which is being wound up by the court in England
and Wales, by the official receiver.
Note
s, see The Insolvent Companies (Disqualification
JfUnfil Directors) Proceedings Rules 1986 (S.I. 1986 No.
612)

7(2) [Time for application] Except with the leave of the court, an application for
the making under that section of a disqualification order against any person shall not
be made after the end of the period of 2 years beginning with the day on which the
company of which that person is or has been a director became insolvent.
7(3) [Report to Secretary of State] If it appears to the office-holder responsible
under this section, that is to say—
(a) in the case of a company which is being wound up by the court in England
and Wales, the official receiver,
(b) in the case of a company which is being wound up otherwise, the liquidator,
(c) in the case of a company in relation to which an administration order is in
force, the administrator, or
(d) in the case of a company of which there is an administrative receiver, that
receiver,
that the conditions mentioned in section 6(1) are satisfied as respects a person who is
or has been a director of that company, the office-holder shall forthwith report the
matter to the Secretary of State.
Hole
Seethe two sets of rules referred tointhenotetos21(2).

7(4) [Extra information etc.] The Secretary of State or the official receiver may
require the liquidator, administrator or administrative receiver of a company, or the
former liquidator, administrator or administrative receiver of a company—
(a) to furnish him with such information with respect to any person's conduct
as a director of the company, and
(b) to produce and permit inspection of such books, papers and other records
relevant to that person's conduct as such a director,
as the Secretary of State or the official receiver may reasonably require for the
purpose of determining whether to exercise, or of exercising, any function of his
Under this section.
Important CCH Note ton. 6,7
A further subsection inserted by Building Societies Act
p86,s. 120andSch. 18, para. 17(3) as from 1 January 1987
Bee S.I. 1986 No. 1560 (C. 56)) in regard to the former
P°vision, Insolvency Act 1985. s. 12 — the insertion was
Wended to be s 12(10). The new subsection should appear
?«rf^urrent provisions (s. 6, 7) as a result of Sch. 3, para.
•Of this Act and Interpretation Act 1978, s. 17(2)(a). The
•9* subsection, if inserted here as s. 7(5) and revised to
JjK into account other relevant current provisions, would
"ad as follows:

British Companies Legislation

"7(5) In this section and in sections 6,9. 10 and 15 and in
sections 212 and 214 to 217 of the Insolvency Act, a reference
to a company or to a director (but not a shadow director)
of a company includes a reference to a building society
within the meaning of the Building Societies Act 1986 or to
a director of a building society."
Note that the first words of the subsection set out in the
Building Societies Act read "(10) In this section and in
sections 14 to 19 ..."

CDDA 1986, S6C. 7(4)
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OTHER CASES OF DISQUALIFICATION

10

Participation in wrongful trading

[Court's power] Where the court makes a declaration under section 213 or
jf^f the Insolvency Act that a person is liable to make a contribution to a company's
s then, whether or not an application for such an order is made by any person,
t may, if it thinks fit, also make a disqualification order against the person to
j«n the declaration relates.
[Maximum period] The maximum period of disqualification under this
fc'onisl5years.

. 11

Undischarged bankrupts

[Offence] It is an offence for a person who is an undischarged bankrupt to
; director of, or directly or indirectly to take part in or be concerned in the
flomotion, formation or management of, a company, except with the leave of the
fc&rt.
£[(2) ["The court"] "The court" for this purpose is the court by which the person
•fcadjudged bankrupt or, in Scotland, sequestration of his estates was awarded.
[Requirements for leave of court] In England and Wales, the leave of the
shall not be given unless notice of intention to apply for it has been served on
fficial receiver; and it is the latter's duty, if he is of opinion that it is contrary to
Republic interest that the application should be granted, to attend on the hearing of
fceapplication and oppose it.

§

IEC. 12

Failure to pay under county court administration order

82(1) [Effect of sec. 12(2)] The following has effect where a court under section
829 of the Insolvency Act revokes an administration order under Part VI of the
B&unty Courts Act 1984.
B(2) [Restriction on person] A person to whom that section applies by virtue of
•frorder under section 429(2)(b) shall not, except with the leave of the court which
•ade the order, act as director or liquidator of, or directly or indirectly take part or
fceconcerned in the promotion, formation or management of, a company.
CONSEQUENCES OF CONTRAVENTION

8EC. 13

Criminal penalties

O If a person acts in contravention of a disqualification order or of section 12(2),
Iflsguilty of an offence under section 11, he is liable—
(a) on conviction on indictment, to imprisonment for not more than 2 years or
a fine or both; and
(b) on summary conviction, to imprisonment for not more than 6 months or a
fine not exceeding the statutory maximum, or both.

14

Offences by body corporate

[Offence re officer] Where a body corporate is guilty of an offence of acting
^contravention of a disqualification order, and it is proved that the offence occurred
«fosh Companies Legislation
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APPENDIX 2
QUESTIONNAIRE AND GRAPHS ON DIRECTORS AND THEIR UNDERSTANDING OF DIRECTOR
DUTYRELA TED LEGISLA TION.

APPENDIX 3
THE REPORT OF THE COMMITTEE ON THE FINANCIAL ASPECTS OF CORPORA TE
GOVERNANCE. 1ST DECEMBER 1992, CHAIRED BY SIR ADRIAN CADBURY.

80% some
knowledge

20% very aware

Question 1a - Are you aware that the present law on
insolvency, directors duties is so delt with by the
Insolvency Act 1986

67% some
knowledge

33% very aware

Question 1 b - Are you aware that the present law on
insolvency and directors duties is so dealt with by the
Companies Acts 1985 & 1989

67% some
knowledge

7% aware

26% no
knowledge

insolvency and directors duties is so dealt with by the
Company Directors Disqualification Act 1986

Question 1c - Are you aware that the present law on

80% familiar

with the terms Fraudulent Trading and
Wrongful Trading?

Question 2 - Are you currently familiar

20% unfamiliar

80% aware

difference between the two?

20% unaware

Question 3 - In law, some penalties are criminal and
some are civil. Are you currently aware of the

47% very
important

13%
unimportant

provision relating to a) finance, b) company administration, c) personal
liability and d) seeking professional advice?
40% important

important do you think it is for a director to be familiar with the legal

Question 4 - In considering the difficult position of directors, how

40% impossible

7% undecided

53% possible

Question 5 - The law attempts to create a minimum standard of
behaviour to which the director is subject. Do you think this is
possible?

60% some
legal training

40% no legal
training

Question 6 - Do you think it is desirable that a director
receives some legal training before he becomes a
company manager?

25%
undesirable

67% desirable

8% undecided

Question 7 - Do you think that using the company form
of organisation is the best way of trading?

40% unfamiliar

Code of Governance?

7% neutral

53% familiar

Question 9 - Are you currently familiar with the Cadbury

73%
legislation

20% voluntary
code

standards of behaviour?

7% undecided

Question 9a - Do you think a voluntary code or
legislation the best means of achieving higher

13%
unfamiliar

67% familiar

Corporate Governance?

20%
undecided

Question 10 - Are you currently familiar with the term

80% yes

20% no

most used in trading. These are 'private companies' and 'public
companies'. Do you think these offer sufficient choice in looking
at ways an institution can trade?

Question 11 - At present, there are two sorts of legal companies

40%
ineffective

20%
undecided

40% effective

Question 13 - Do you think that an insolvency law is
the best way of policing a director?
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1 would also like on behalf of the Committee to express our
gratitude to everyone who has contributed to our work either by
submitting evidence to us directly, or through the press or by
providing platforms lor debates on govetnance issues.

1 wish ro thank the members of the Committee for their diligence
and above all our Secretary, whose single-minded commitment to
the Committee's progress has enabled us to complete the task we
were set in May of last year. The report represents a shared view
of the action which needs to be taken in the field of financial
reporting and accountability and it is one to which every member
of the Committee has contributed. The Committee has benefited
from the breadth of its representation, which has included
members of those bodies best placed to support the
implementation of its recommendations.

Unexpected though this attention may have been, it reflects a
climate of opinion which accepts that changes are needed and it
presents an opportunity to raise standards of which we should take
full advantage. Our draft proposals have been thoroughly aired
and have attracted a considerable weight of informed comment
from a wide range of individuals and bodies with an interest in
matters of corporate governance. While it has not been uncritical,
the great majority of our respondents have supported the
Committee's approach and it is this consensus which gives us a
mandate to proceed. The Committee is being looked to for a lead,
which we have a duty to provide,.

When our Committee was formed just over eighteen months ago,
neither our title nor our work programme seemed framed to catch
Ihe headlines. In the event, the Committee has become the focus
of far more attention than I ever envisaged when I accepted the
invitation to become its chairman. The harsh economic climate is
partly responsible, since it has exposed company reports and
accounts to unusually close scrutiny. It is, however, the
continuing concern about standards of financial reporting and
accountability, heightened by BCCI, Maxwell and the controversy
over directors' pay, which has kept corporate governance in the
public eye.

Adrian Cadbury
Chairman
1 December 1992

(U/Dw

recommendations will, however, nave 10 uc 1^*,^.,.^^
as circumstances change and as the broader del/ale on governance
develops. We will continue in existence as a Committee until a
successor body is appointed, to act as a source of authority on our
recommendations and to review their implementation.

The Commit lee's recommendations are focused on the
control and reporting functions of boards, and on the role
of auditors. This reflects the Committee's purpose, which
was to review those aspects of corporate governance
specifically related to financial reporting and
accountability. Our proposals do, however, seek to
contribute positively to the promotion of good corporate
governance as a whole.
At the heart of the Committee's recommendations is a Code
of Best Practice designed to achieve the necessary high
standards of corporate behaviour. The London Stock
Exchange intend to require all listed companies registered
in the United Kingdom, as a continuing obligation of
listing, to state whether they are complying with the Code
and to give reasons for any areas of non-compliance. This
requirement will enable shareholders to know where the
companies in which they have invested stand in relation to
the Code. The obligation will be enforced in the same way
as all oilier listing obligations. This may include, in
appropriate cases, the publication of a formal statement of
censure.
The Committee will remain responsible for reviewing the
implementation of its proposals until a successor body is
appointed in two years' time, to examine progress and to
continue the ongoing governance review. It will be for our
sponsors to agree the remit of-the'new body and to
establish the basis of its support. In the meantime, a
programme of research will be undertaken to assist the
future monitoring of the Code.
By adhering to the Code, listed companies will strengthen
both their control over their businesses and their public
accountability. In so doing, they will be striking the right
balance between meeting the standards of corporate
governance now expected of them and retaining the
essentia' -piril of enterprise.

1.2

1.3

1.4

15

competitive position. They must oe tree to drive uicn
companies forward, but exercise that freedom within a
framework of effective accountability. This is the essence
of any system of good corporate governance.

1.10

1.3

1.8

1.7

1.6

We believe that our approach, based 'in compliance with a
voluntary code coupled with disch; .ire, will prove more
effective than a statutory code. It is < reeled at establishing
best practice, at encouraging pressui from shareholders to
hasten its widespread adoption, ;; .id at allowing some
flexibility in implementation. We re ngnise, however, that
if companies do not back our re •mmendations, it is
probable that legislation and extci .al regulation will be
sought to deal with some of the undt. lying problems which
the report identifies. Statutory me.' . iires would impose a
minimum standard and there wouli; be a greater risk of
boards complying with the letter, rather than with the
spirit, of their requirements.

Had a Code such as ours been in exi ience in the past, we
believe that a number of the recent c amplcs of unexpected
company failures and cases of fraui' would have received
attention earlier. It must, however, •e recognised that no
system of control can eliminate the r • k of fraud without so
shackling companies as to impede th ir ability to compete
in the market place.

working.

Our proposals aim to strengthen the unitary board system
and increase its effectiveness, not to icplace it. In law, all
directors are responsible for the stewardship of the
company's assets. All directors, ther. Tore, whether or not
they have executive responsibilities, . ;ive a monitoring role
and are responsible for ensuring that ,'ic necessary controls
over the activities of their conipani- are in place - and

The basic system of corporate govcinance in Britain is
sound. The principles are well known and widely followed.
Indeed the Code closely reflects existing best practice.
This sets the standard which all lisiid companies need to
match.

Bringing greater clarity to the respective responsibilities of
directors, shareholders and auditors will also strengthen
trust in the corporate system. Companies whose standards
of corporate governance are high an- the more likely to
gain the confidence of investors and support for the
development of their businesses.
1.11

The Committee is clear that action by boards of directors
and auditors on the financial aspects of corporate
governance is expected and necessary. We are encouraged
by the degree to which boards arc already reviewing their
structures and systems in the light of our draft
recommendations. The adoption of our recommendations
will mark an important step forward in the continuing
process of raising standards in corporate governance.

2A

2.3

2.2

2.1

Since then, the Committee has recc ved over 200 written
responses to its proposals, the gn •i majority of which
broadly support the Committee' approach, and has
carefully considered the balance of pinions expressed on
particular issues. The Committee i most grateful to all
those who have taken the time and I i;uble to give us their
comments. They have helped to snap, • our final report and,
in addition, they arc a valuable rcf. •.rencc source for our
successors. A list of contributors ano G clevant published
c-1 n t/*r,ir> n tc inncnr<; in Annrndi.v 7.

The Committee wherever possilc drew on these
documents, and a wide range o submissions from
interested parties, in producing its >.'• aft report which was
issued for public comment on 27 May I992.

These concerns about the working o. the corporate system
were heightened by some unexpec' :d failures of major
companies and by criticisms of the I• :k of effective board
accountability for such matters as d rectors' pay. Further
evidence of the breadth of feeling : iiat action had to be
taken to clarify responsibilities and I raise standards came
from a number of reports on differcr aspects of corporate
governance which had either been ublished or were in
preparation at that time.

The Committee was set up in May IV91 by the Financial
Reporting Council, the London Stock Exchange and the
accountancy profession to address tin- financial aspects of
corporate governance. The Committee's membership and
terms of reference are set out in Ap/n'iidix I. Its sponsors
were concerned at the perceived low level of confidence
both in financial reporting and in Hit ability of auditors to
provide the safeguards which the use:s of company reports
sought and expected. The underlying factors were seen as
the looseness of accounting standa> •!s, the absence of a
clear framework for ensuring that 'lirectors kept under
review the controls in their busiir ;s, and competitive
pressures both on companies and on ;; editors which made it
difficult for auditors to stand up to d'. landing boards.

Reasons for setting up the Committee

INTRODUCTION

The role of the auditors is to provide the shareholders with
an external and objective check on the directors' financial
statements which form the basis of that reporting system.
Although the reports of the directors are addressed to the
shareholders, they are important to a wider audience, not
least to employees whose interests boards have a statutory
duly to take into account.

2.7

2.9

The report begins by reviewing the structure and
responsibilities of boards of directors; here we have
summarised our recommendations in a Code of Best
Praclir Next, we consider the role of auditors and address
a nun. cr of recommendations to the accountancy
profession. We then deal with the rights

Report Content

The Committee's objective is to help to raise the standards
of corporate governance and the level of confidence in
financial reporting and auditing by setting out clearly what
it sees as the respective responsibilities of those involved
and what it believes is expected of them.

Within that overall framework, the specifically financial
aspects of corporate governance (the Committee's remit)
are the way in which bo'ards set financial policy and
oversee its implementation, including the use of financial
controls, and the process whereby they,,report on the
activities and progress of the company to the shareholders.

2.6

2.8

Corporate governance is the system by which companies
arc directed and controlled. Boards of directors are
responsible for the governance of their companies. The
shareholders' role in governance is to appoint the directors
and the auditors and to satisfy themselves that an
appropriate governance structure is in place. The
responsibilities of the board include setting the company's
strategic aims, providing the leadership to put them into
effect, supervising the management of the business and
reporting to shareholders on their stewardship. The board's
actions are subject to laws, regulations and the
shareholders in general meeting.

2.5

Corporate Governance

The Code of
to the hoards
in the UK,
companies as

The principles on which the Code is based arc those of
openness, integrity and accountabililv They go together,
Openness on the part of companies, wi 'hin the limits set by
their competitive position, is the bas: :: for the confidence
which needs to exist between businiv. s and all those who
have a stake in its success. An o | ',• n approacli to the
disclosure of information contribi; :es to the efficient
working of the market economy, pn nipts boards to take
effective action and allows shareh' i d c r s and o I li c r s to
scrutinise companies more thoroughly.

Integrity means both s trai gh t fc>: vard dealing and
completeness. What is required of i^iancial reporting is
that it should be honest and thai it should present a
balanced picture of the state of the c'.'inpany's affairs. The
integrity of reports depends on the i^cgrity of those who
prepare and present them.

Boards of directors arc accountable :;> their shareholders
and both have to play their pr t in making thai
accountability effective. Boards of di.nctors need to do so
through the quality of the informatics: which they provide
lo shareholders, and shareholders thrcugh iheir willingness
to exercise their responsibilities as ov-'.iers.

The arguments for adhering to the Ci> :e are twofold. First,
a clear understanding of responsibilities and an open
approach to the way in which they I .ivc been discharged
will assist boards of directors in I am ing and winning
support for their strategies. It will ai. '> assist the efficient
operation of capital markets and in--rca.se confidence in
boards, auditors and financial reporting and hence the
general level of confidence in busines.;.

3.3

3.4

3.5

Best Practice (on pages 38 to 60) is directed
of directors of all listed companies registered
but we would encourage as many other
possible to aim at meetii.; 1, its requirements.

3.2

Code Principles

3.1

Companies to whom directed

3.9

3.8

3.7

We envisage, however, that many companies will wish to
go beyond the strict te'rms of the London Stock Exchange
rule and make a general statement about the corporate
governance of their enterprises as some leading companies
have already done. We welcome such statements and leave
it to boards lo decide the terms in which they make their
statement of compliance. Boards are not expected to
comment separately on each item of the Code with which
they arc complying, but areas of non-compliance will have
lo be'dealt with individually.
;
The continuing obligations laid down by the London Stock
Exchange should require companies' statements of
compliance to have been the subject of review by the
auditors before publication. The review should cover only
those parts of the compliance statement which relate to
provisions of the Code where compliance can be
objectively verified (see footnote to the Code). The
auditors should not be required to report formally a
satisfactory conclusion to their review, but if they identify
an area of non-compliance which is not properly disclosed,
they should draw attention to it in their report on the
financial statements. We recommend that the Auditing
Practices Board should consider guidance for auditors
accordingly.

We recommend that listed companies reporting in respect
of years ending after 30 June 1993 should state in the
report and accounts whether they comply with the Code and
identify and give reasons for any areas of non-compliance.
The London Stock Exchange intends to require such a
statement as one of its continuing listing obligations.

Statement of Compliance

degree of regulation would,f.in any event, be more likely to
be well directed, if it were to enforce what has already
been shown lo be workable and effective by those setting
the standard.

The Code is to be followed by individuals and companies in
the light of their own particular circumstances. They are
responsible for ensuring that their actions meet the spirit of
the Code and in interpreting it they should give precedence
to substance over form.

We recommend that our sponsi• i s, convened by the
Financial Reporting Council, si' <.>uld appoint a new
Committee by the end of June 19' < to examine how far
compliance with the Code has pr> pressed, how far our
other recommendations have bo n implemented, and
w h ether the Code needs updating .11 line with emerging
issues. Our sponsors should also u term i ne whether the
sponsorship of the new Committee s -mid be broadened and
whether wider matters of corporate governance should be
included in its brief. In the m. ,111 time, the present
Committee will remain responsii !e for reviewing the
implementation of its proposals ami for identifying further
issues which its successor body m. ;.;ht usefully consider,
These steps will establish a c<. ntinuing process of
governance review.

3.12

3.13

Raising standards of corporate ; >>vernance cannot be
achieved by structures and rules ahi-c. They are important
because they provide a framework which will encourage
and support good governance, but what remits is the way in
which they are put to use.

Compliance

We have addressed those issues which appeared I'rom the
evidence before us to require the most immediate attention.
Tlie situation, however, is dcvclojiing. The Accounting
Standards Board lias in hand a programme of work on the
basis of financial reporting. Revised accounting standards
and improved methods of financial presentation will result.
At the same time, views on best boardroom practice will
evolve in the light of experience, i\\\-' European Community
directives and regulations may give . ise to new issues. It is
essential, therefore, that the Codf. in addition to being
monitored, is kept up to date.

3.11

Keeping the Code up to date

3.10

The Committee recognises that smaller listed companies
may initially have difficulty in complying with some
aspects of the Code and we have given careful
consideration to (he responses to the draft report which
addressed this point.- The boards of smaller listed
companies who cannot, for the time being, comply with
parts of the Code should note that they may instead give
their reasons for non-compliance. We believe, however,
that full compliance will bring benefits to the boards of
such companies and it should be their objective to ensure
that the benefits arc achieved. In particular, the
appointment of appropriate non-executive directors should
make a positive contribution to the development of their
businesses. Any practical is,sucs which may arise in respect
of smaller listed companies will be thoroughly reviewed by
the Committee and its successor.
The Committee notes that companies will not be able to
comply with items 4.5 and 4.6 in the Code until the
necessary guidance for companies has been developed.

3.15

3.16

whom it is addressed. Compliance itsen. However, is a
matter for everyone concerned witli corporate governance.
We look lo the financial institutions and the wide range of
bodies backing our work to encourage the adoption of our
recommendations by companies in which they have an
interest. The media also have a part to play in drawing
attention to governance issues of public or shareholder
concern. It is vital to seize the opportunity presented by a
climate of opinion which accepts that changes are needed
•and which is expecting the Commitl'ee lo give the necessary
lead.

All directors are equally responsibli in law for Ihe board's
actions and decisions. Certain directors may have
particular responsibilities, as exce ilive or non-executive
directors, for which they are ace. •jntable to the board.
Regardless of specific duties uiu -rlaken by individual
directors, however, it is for the boa. .1 collectively to ensure
thai it is meeting its obligations.

4.3

4.5

The first is in reviewing the perfoi, lance of the board and
of the executive. Non-executive d: cctors should address
this aspect of their responsibilitic. , carefully and should
ensure that the chairman is aware of their views. If the
d members should
chairman is also the chief executive, b
who might be the
lor,
look to a senior non-executive dire'

Whilst it is the board as a win; : i- which is the final
authorily, execulive and non-execu> ve directors arc likely
to contribute in different ways to i : ; work. Non-executive
directors have two particularly im, •..•riant contributions to
make to the governance process as i consequence of their
independence from executive respt ;sibility. Neither is in
conflicl with the unitary nature of li • board.

Tests of board effectiveness include Ihc way in which the
members of the board as a whole v ork together under the
chairman, whose role in cor|:< irate governance is
fundamental, and their collective : bility to provide both
the leadership and the checks and ! • lances which effective
governance demands. Shareholde< s are responsible for
electing board members and it is i , their inlerests lo see
thai the boards of their companies ;i c properly conslituled
and not dominated by any one indivi !ual.

4.2

4.4

livery pu b I ic company should be \ loaded by an effective
board which can both lead and conl. ol the business. Within
the context of the UK unitary boar 'I system, this means a
board made up of a combination t >(' executive directors,
with their intimate knowledge o! ihe business, and of
outside, non-executive directors, \v iio can bring a broader
view to the company's activities, under a chairman who
accepts the duties and responsib ; i i t i e s which the post
entails.

4.1

Board Effectiveness

The second is in taking the lead where potential conflicts
of interest arise. An important aspect of effective corporate
governance is the recognition that the specific interests of
the executive management and the wider interests of the
company may at times diverge, for example over takeovers,
boardroom succession, or directors' pay. Independent non
executive directors, whose interests are less directly
affected, arc well-placed to help to resolve such situations.

The chairman's role in securing good_corporate governance
is crucial. Chairmen are primarily responsible for the
working of the board, for its balance of membership subject
to board and shareholders' approval, for ensuring that all
relevant issues are on the agenda, and for ensuring that all
directors, executive and non-executive alike, are enabled
and encouraged to play their full part in its activities.
Chairmen should be able to stand sufficiently back from the
day-to-day running of the business to ensure that their
boards are in full control of the company's affairs and alert
to their obligations to their'shareholders.
It is for chairmen to make certain that their non-executive
directors receive timely, relevant information tailored to
their needs, thai Ihey are properly briefed on the issues
arising at board meetings, and that they make an effective
contribution as board members in practice. It is equally for
chairmen to ensure that executive directors look beyond
their executive duties and accept their full share of the
responsibilities of governance.
Given the importance and particular nature of the
chairman's role, it should ir^principle be separate from that
of the chief executive. If the two roles are combined in one
person, it represents a considerable concentralion of power.
We.recommend, therefore, that there should be a clearly
acceptr-1 division of responsibilities at the head of a
com pa. , which will ensure a balance of power and
authority, such that no one individual has unfettered

4.7

4.8

4.9

The Chairman

4.6

cffccli vcness of the board. A number of companies have
recognised that role and some have done so formally in
their Articles.

4.13

On fees, there is a balance to be struck between
recognising the value of the contrMiil
made by non-

An essential quality which non-exec • 'ive directors should
bring to the board's deliberations is hat of independence
of judgement. We recommend that • tie majority of nonexecutives on a board should be •ndepcndent of the
company. This means that apart froi> their directors' fees
and shareholdings, they. should •'.! e independent of
management and free from a n y business or other
relationship which could material! " interfere with the
exercise of their independent judgenr ,it. It is for the board
to decide in particular cases whether :;is definition is met.
Information about the relevant interc- ;.; of directors should
be disclosed in the Directors' Report.

Non-executive directors should h. ing an independent
judgement to bear on issues of si. ;ilegy, performance,
resources, including key appointmc MS, and standards of
conduct. We recommend that the i. •.iibre and number of
non-executive directors on a board should be such that
their views will carry significant \ eight in the board's
decisions. To meet our recont .dictations on the
composition of sub-committees of tin- iioard, all boards will
require a minimum of three non-exec- •i ive directors, one of
whom may be the chairman of the cc iipany provided he or
she is not also its executive head. Ai litionally, two of the
three should be independent in the to is set out in the next
paragraph.

4.11

4.12

The Committee believes that the calibre of thc n o n executive members of the board is ol special importance in
setting and maintaining standards of corporate governance,
The emphasis in this report on the cc utrol function of non
executive directors is a consequc; ce of our remit and
should not in any way detract I"i • in the primary and
positive contribution which they arc expected to make, as
equal board members, to the leadcrsh .< of the company.

4.10

Non-Executive Directors

executive, it is essential that there should be a strong and
independent element on the board.

Companies have to be able to bring about changes in the
composition of their boards to maintain their vitality. Non
executive directors may lose something of their
independent edge, if they remain on a board too long.
Furthermore, the make-up of a board needs to change in
line with new challenges. We recommend, therefore, that
non-executive directors should be appointed for specified
terms. Their Letter of Appointment should set out their
duties, term of office, remuneration and its review.
Rcappointment should not be automatic, but a conscious
decision by the board and the director concerned.
Our emplr ; s on the qualities to be looked for in non
executive v..rectors, combined with the greater demands

4.17

Given the importance of their distinctive contribution, non
executive directors should be selected with the same
impartiality and care as senior executives. We recommend
that their appointment should J)e a matter for the board as a
whole and that there should be a formal selection process,
which will reinforce the independence of non-executive
directors and make it evident that they have bee.n appointed
on merit and not through any form of patronage. We regard
it as good practice lor a nomination committee (dealt with
below) to carry out the selection process and to make
proposals to the board.

4.15

4.16

Non-executive directors lack the inside knowledge of the
company of the executive directors, but have the same right
of access to information as they do. Their effectiveness
turns to a considerable extent on the quality of the
information which they receive and on the use which they
make of it. Boards should regularly review the form and the
extent of the information Which is provided to all directors.

4.14

their fees should reflect the time which they devote to the
company's affairs. There is, therefore, a case for paying for
additional responsibilities taken on, for example, by
chairmen of board committees. In order to safeguard their
independent position, we regard it as good practice for
non-executive directors not to participate in share option
schemes and for their service as non-executive directors
not to be pensionable by the company.

Occasions may arise when director- have to seek legal or
financial advice in the furtherance of their duties. They
should always be able to consult li c company's advisers.
If, however, they consider it nccess ;y to take independent
professional advice, we recommc; j that they should be
entitled to do so at the company' expense, through an
agreed procedure laid down form. :ly, for example in a
Board Resolution, in the Article , or in the Letter of
Appointment.

The weight of responsibility carried y all directors and the
increasing commitment which iicir duties require
emphasise the importance of the wa; in which they prepare
themselves for their posts. Given lli varying backgrounds,
qualifications and experience of •• ,rectors, it is highly
desirable that they should all un ;rtake some form of
internal or external training; this i:, particularly important
for directors, whether executive or un-executive, with no
previous board experience. Nc ly-appointed board
members are also entitled to expc< a proper process of
induction into the company'safl • i r s. It is then up to
individual directors to keep abreast T their legislative and
broader responsibilities.

There are already courses for newly- jipointed directors run
by the Institute of Directors and busi .ess schools. With the
support of the Bank of England, lie Confederation of
British Industry, the Institute of Dii •otors, and PRO NED,
a new course covering the f; ll range of board
responsibilities will be open to c! rectors shortly. T h c
training and development of directs s ; >f importance to
good governance and it is one ol (lit issues which we

4.19

4.20

Directors' Training

4.18

Professional Advice

companies, (lie companies and the individuals concerned all
gain. A policy of promoting this kind of appointment will
increase the pool of potential non-executive directors,
particularly if the divisional directors of larger companies
are considered for non-executive ;.osts, as well as their
main board colleagues.
Another is that boards should recognise the importance of
the finance function by making it the designated
responsibility of a main board director, who should be a
signatory to the accounts on behalf of the board, and
should have the right of access to the Audit Committee.

The basic procedural requirements are that the board
should meet regularly, with due notice of the issues to be
discussed supported by the necessary paperwork, and
should record its conclusions. We recommend that boards
should have a formal schedule of matters specifically
reserved to them for their collective decision, to ensure
that the direction and control of the company remains
firmly in their hands and as a safeguard against
misjudgements and possible illegal practices. A schedule of
these matters should be given to directors on appointment
and should be kept up to dale.
We envisage that such a schedule would at least include:

4.22

4.23

4.24

4.25

The company secretary has a key role to play in ensuring
thai boar' 1 rocedures arc both followed and regularly
reviewed, i lie chairman and the board will look to the

The Company Secretary

Boards should lay down rules to determine materiality for
any transaction, and should establish clearly which
transactions require multiple board signatures. Boards
should also agree the procedures to be followed when,
exceptionally, decisions are required between board
meetings.

(b) investments, capital projects, authority levels, treasury
policies, and risk management policies.

(a) acquisition and disposal of assets of the company or
its subsidiaries that arc material to the company;

The effectiveness of a boarqV. is buttressed by its structure
and procedures. One aspect of structure is the appointment
of committees of the board, such as the audit, remuneration
and nomination committees, referred to later in-the report.

4.21

Board Structures and Procedures

:»JI if u j u

ui t

u i;

The Committee expects that the company secretary will be
a source of advice to the chairman :md to the board on the
implementation of the Code of Bes> .'ractice.

4.27

So that shareholders are clear vhcrc the boundaries
between the duties of director: and auditors lie, \vc
recommend that a brief s t a' <: m c n t of directors'
responsibilities for the accounts sir- ;ild appear in the report
and accounts, as a counterpart i) a statement by the
auditors about their reporting resp visibilities. The ground
which would need to be covered by .he directors' statement
is set out in Appendix 3. The app* 'priatc position for the
directors' statement is immediau : y before the auditors'
report, which in future will include i statement of auditors'
responsibilities. The two statemen . will thus complement
each other.

4.29

It is important that all employees should know what
standards of conduct are expected .'I" them. We regard it as
good practice for boards of direct is to draw up codes of
ethics or statements of business .Tactice and to publish
them both internally and externally.

Standards of Conduct

4.28

Directors' Responsibilities

Under the Companies Act the directors have a duty to
appoint as secretary someone who is capable of carrying
out the duties which the post entails. The responsibility for
ensuring that the secretary rein:; ins capable, and any
question of the secretary's removal, should be a matter for
the board as a whole.

4.26

the advice and services of the company secretary and
should recognise that the chairman is entitled to the strong
and positive support of the company secretary in ensuring
the effective functioning of the board. It should be
standard practice for the company secretary to administer,
attend and prepare minutes of board proceedings.

;t f

4.33

Since 1978, the New York Stock Exchange has required all
listed companies to have audit commUtees composed solely
of independent directors and the 1987 report of the
American Trcadway Commission concluded that audit
committees had a critical role to play in ensuring the
integrity of US company financial reports. While
experience of audit committees in this country is shorter, it
is encou ,ing, and around two-thirds of the top 250 UK
listed companies now have them in place.

Audit Committees

Since an effective internal control system is a key aspect of
the efficient management of a company, we recommend
that the directors should make a statement in the report and
accounts on the effectiveness of their system of internal
control and that the auditors should report thereon. The
criteria for assessing effectiveness and the detailed
guidance for auditors will need to be established and our
recommendation to this effect is in paragraph 5.16.

••

4.32

-

Directors are responsible under s.221 of the Companies Act
1985 for maintaining adequate accounting records. To meet
these responsibilities directors need in practice to maintain
a system of internal control over the financial management
of the company, including procedures designed to minimise
the risk of fraud. There is, therefore, already an implicit
requirement on directors to ensure that a proper system of
internal control is in place.

-

4.31

". '-

One approach to making board appointments, which makes
clear how these appointments are made and assists boards
in making them, is through the setting up of a nomination
committee, with the responsibility of proposing to the
boardi in the first instance, any new appointments, whether
of executive or of non-executive directors. A nomination
committee should have a majority of non-executive
directors on it and be chaired either by the chairman or a
non-executive director.

Internal Controls

4.30

Nomination Committees

4.35

Audit committees should be formally constituted to
ensure that they have a cleai relationship with the
boards to whom they are answc.able and to whom they
should report regularly. They ; liould be given written
terms of reference which deal adequately with their
membership, authority and d 1 lies, and they should
normally meet at least twice a ;,••.• ar.

(c) The audit committee's duties .s.'iou.

oe determined in

(d) The audit committee should h;<.e explicit authority to
investigate any matters within Us terms of reference,
the resources which it needs f.i do so, and full access
to information. The committee . iiould be able to oblain
external professional advice , .id to invite outsiders
with relevant experience to attend if necessary.

(c) The external auditor should normally attend audit
committee meetings, as should he finance director. As
the board as a whole is respo ii.iblc for the financial
statements, other board membc .s should also have the
right to attend. The comn iltee should have a
discussion with the external a nlitors, at least once a
year, wit h out executive boat 1 i members present, to
ensure that there are no unresui .cd issues of concern.

(b) There should be a minimu; .• of three members.
Membership should be confitx ,i to the non-executive
directors of the company and a majority of the nonexecutives serving on the ommittee should be
independent, as defined in j :iragraph 4.12 above.
Membership of the committee ..hould be disclosed in
the annual report.

(a)

The Committee therefore rccom ;ncnds that all listed
companies should establish an audit committee. Our further
recommendations on audit commitl' cs arc as follows:

listing requirements, they have proved their worth and
developed into essential com mi decs of the board.
Similarly, recently published research in the United
Kingdom concludes that the majority of companies with
audit committees are enthusiastic about their value to their
businesses. They offer added assurance to the shareholders
that the auditors, who act on their i>ehalf, are in a position
lo safeguard their interests.

4.36

Where an internal audit function exists, the audit
committee should ensure that it is adequately
resourced and has appropriate standing within the
company. The internal audit programme should be
reviewed by the audit'committee, and the head of
internal audit should normally attend its meetings.

The Committee believes that boards should appoint audit
committees, rather than aiming to carry out their functions
themselves. A separate audit committee enables a board to
delegate to a sub-committee a thorough and detailed review
of audit matters, it enables the non-executive directors to
contribute an .independent judgement and play a positive role
in an area for which they are particularly fitted, and it offers
the audito a direct link with the non-executive directors.
responsibility of the board for reviewing and
The ultim
approving tne annual report and accounts and the hnlf-vrnr

Further discussion of audit committees including specimen
terms of reference is in Appendix 4.

(g) The chairman of the audit committee should be
available to answer questions about its work at the
Annual General Meeting.

(f)

(vi) review of any significant findings of internal
investigations.

(v) review of the company's statement on internal
control systems prior to endorsement by the
board;

(iv) review of the external auditor's management
letter;

(iii) discussion with the external auditor about the
nature and scope of the audit, co-ordination where
more than one audit firm is involved, any
problems or reservations arising from the audit,
and any matters which the external auditor wishes
lo discuss, without executive board members
present;

(ii) review of the half-year and annual financial
statements before submission to the board;

appointment of the external auditor, the audit fee,
and any questions of resignation or dismissal;

The external auditors should b. present at the board
meeting when the annual report an'l accounts are approved
and preferably when the half-year: report is considered as
well.

4.38

4.39

The function of the internal audii • rs is complementary to,
but different from, that of the oui . ide auditors. We regard
it as good practice for companies i •• establish internal audit
functions to undertake regular im Storing of key controls
and procedures. Such regular mon; :oring is an integral part
of a company's system of inter.', .il control and helps to
ensure its effectiveness. An inter: ;il audit function is well
placed to undertake investigatioi on behalf of the audit
committee and to follow up any .uspicion of fraud. It is
essential that heads of inter, ,t 1 audit should have
unrestricted access to the chairnio :i of the audit committee
in order to ensure the independent.-' .' of their position.

Internal Audit

Tlie Committee therefore regards the appointment of
properly constituted audit committees as an important step
in raising standards of corporate governance. Their
effectiveness depends on their having a strong cliairman
who has the confidence of the board and of the auditors,
and on the quality of the nonexecutive directors.
Membership of an audit commitUc is a demanding task
requiring commitment, training a,,cl skill. The directors
concerned need to have sufficient understanding of the
issues to be dealt with by the committee to take an active
part in its proceedings. This is why committees should, if it
is appropriate and within their au:!iority, be able to invite
outsiders with relevant experience \-j attend meetings.

4.37

We also -recommend that boards should appoint
remuneration committees, consisting wholly or mainly of
non-executive directors and chaired by a non-executive
director, to recommend to the board the remuneration of
the executive directors in all its forms, drawing on outside
advice as necessary. Executive directors should play no
part in decisions on their own remuneration. Membership
of the remuneration committee should appear in the
Directors' Report. Best practice in this field is set out in
PRO NED's Remuneration Committee guidelines, published
in 1992.
The Committee has received proposals for giving
shareholders the opportunity to determine matters such as
directors' pay at general meetings, but does not see how
these suggestions could be made workable. A director's
remuneration is not a matter which can be sensibly reduced
to a vote for or against; were the vote to go against a
particular remuneration package, the board would still have
to determine the remuneration of the director concerned. In
addition there are such practical considerations as the need
to agrci. irectors' remuneration on appointment.

4.42

4.43

..•

In addition, \ve recommend that future service contracts
should not exceed three years without shareholders'
approval and that the Companies Act should be amended in
line with this recommendation. This would strengthen
shareholder control over levels of compensation for loss of
office.

•3? • •

The overriding principle in respect of board remuneration
is that of openness. Shareholders arc entitled to a full and
clear statement of directors' present and future benefits,
and of how they have been determined. We recommend
thai in disclosing directors' total emoluments and those of
the chairman and highest-paid UK director, separate figures
should be given for their salary and performance-related
elements and that the criteria on which performance is
measured should be explained. Relevant information about
stock options, stock appreciation rights, and pension
contributions should also be given.

4.41

4.40

Board Remuneration

disclosure, sucli as
liose remuneration is
.e which shareholders
,,• articular aspects of
resolutions along lines
J, to be reviewed in the
mtracts and pay are
ch the Committee will
in that they will be on

4.46

4.47

A basic weakness in the curreii system of financial
reporting is the possibility of different accounting
treatments being applied to essenti; ily the same facts, with
the consequence that different resu! s or financial positions
could be reported, each apparen'. v complying with the
overriding requirement to show ;i true and fair view.
Regardless of how far the mark .1 can understand the
implications of alternative accou ; iing treatments or see
through presentational techniqt1. 1 :s designed to show a
company's figures in the most fl; ;ier ; -ig light, there are
advantages to investors, analysts, •-• ihe. .ccounts users and
inancial reporting rules
.. i.: .„ ,, t „!*> tn flip rnmnnnv itself ill

Financial Reports

Further changes to the rules fu
lengthening the list of directors
individually identified, and the r.
could play, either in voting on
remuneration or in tabling advisory
now developing in the USA, will ne
light of experience. Directors'
aspects of board accountability wl>
continue to monitor in the expectai
the agenda of our successor body.

The Annual General Meeting provides the opportunity for
shareholders to make their view: on such matters as
directors' benefits known to llr.-ir boards. It is the
Committee's view that shareliol-.'crs can play a more
practical governance role by aim ; .g to influence board
policies in this way, than by seekin to make the detail of
board decisions subject to their vote.

4.45

'

Shareholders require that the remuneration of directors
should be both fair and competitive. Striking this balance
involves detailed consideration of the kind which a
remuneration committee, whose mci,i',.'crs have no personal
interest in the outcome, can •„ tve to the matter.
Remuneration committees need to h- ;e the interests of the
company and the shareholders alwa\ . in mind in coming to
their decisions and the chairman 01 the committee should
be available to respond to any cone :ns of shareholders at
the Annual General Meeting.

4.44

The Committee wholeheartedly endorses the objectives of
the Financial Reporting Council and the Accounting
Standards Board in setting reporting standards. It also
welcomes the action being taken by the Financial Reporting
Review Panel over companies whose accounts fall below
accepted reporting standards.
The Committee recognises the advantage to users of reports
and accounts of some explanation of the factors likely to
influence their company's future progress. The inclusion of
an esscntMly forward-looking Operating and Financial
Review, . ,ng the lines developed by the Accounting
Standards Board for consultation, would serve this nurnosr
4.53

The cardinal principle of financial reporting is that the
view presented should be true and fair. Further principles
are that boards should aim for the highest level of
disclosure consonant with 'presenting reports which are
understandable and with avoiding damage to their
competitive position. They should also aim to ensure the
integrity and consistency of their reports and they should
meet the spirit as well as the letter of reporting standards.
4.51

4.52

What shareholders (and others) need from the report and
accounts is a coherent narrative, supported by the figures,
of the company's performance and prospects. We
recommend that boards should pay particular attention to
their duty to present a balanced and understandable
assessment of their company's position. Balance requires
that setbacks should be dealt with as well as successes,
while the need for the report to be readily understood
emphasises that words are as important as figures.

In addition, the wider the scope for alternative treatments,
the less useful financial reports become in terms of
comparability - over time and between companies.

4.49

4.50

The lifcblood of markets is information and barriers lo the
flow of relevant information represent imperfections in the
market. The need to sill and correct the information put out
by companies adds cost and uncertainty to the market's
pricing function. The more the activities of companies are
transparent, the more accurately will their securities be
valued.

4.48

4.57

the Accounting Standards Bt •ird in conjunction with
the London Stock Exchar . e should clarify the
accounting principles which < uinpanics should follow
in preparing interim reports;

Research has shown that the ivr.ist v/i t| c |y read part of
t, normally by the
company reports is the opening st;;ic,,
.•ii-i; rtn n n If ' <: thrreforr- of sp'.vial importance that it

(d) a requirement for inclusion oi ':ash flow information in
interim reports should be cor -idercd by our successor
body.

(c)

(b) the continuing obligations I; id down by the London
Stock Exchange on UK comp uiies admitted to listing
should be amended to that • iTect and the Auditing
Practices Board should d c v; i o p appropriate review
guidance;

balance sheet information she .Id be included with the
interim report. There should mu be a requirement for a
full audit, but the interim rcpi .1 should be reviewed by
the auditors, who should dis uss their findings with
the audit committee;

We consider that interim reports should be expanded in
order to increase their value to use. ;. We recommend that:

4.56

,r

(a)

If companies reported quarterly, th : need for more informal
methods of keeping investor:- informed would be
diminished. Quarterly reporting would, however, involve
additional costs for companies ;i'id ultimately for their
commended to us by
shareholders and has not been
shareholder bodies, who accept he present pattern of
reporting by boards.

4.55

• _

Listed companies publish full financial statements annually
and half-yearly reports in the interim. In between these
major announcements, boards may need to keep
shareholders and the market in touch with their company's
progress. The guiding principle oiue again is openness and
boards should aim for any intervening statements to be
widely circulated, in fairness to individual shareholders
and to minimise Uie possibility of i:isider trading.

4.54

Reporting Practice

Although a company's published reports and its Annual
General Meeting are its primary channels of communication
with shareholders, companies and their major shareholders
may need to be in touch more frequently. The Institutional
Shareholders' Committee's Statement on the Respon
sibilities of Institutional Shareholders gives practical
guidance on how shareholders can best exercise their
responsibilities as owners in this regard. We fully endorse
their recommendation that there should be regular contact
between companies and their major institutional
shareholders at senior level and that such matters as board
strategy and structure should be kept under review.

4.59

4.60

There arc governance issups relating to company pension
funds, highlighted by the Maxwell affair, but they fall
within the remit of the Pension Law Review Committee
under the chairmanship of Professor Goodc, which is
currently reviewing the framework of pension fund
legislation and regulation. In the light of this, the
Committee decided that it would be inappropriate for it to
deal specifically with pension fund governance issues.

Pensions Governance

The demand lor an ever-increasing amount of detail in
reports and accounts has to lie weighed against the need for
them to be understandable by the reasonably informed
shareholder. Simplified forms of report, including the
shortened version of the accounts, allow boards to address
shareholders who would prefer such a statement, but make
the need for the assessment to be balanced even more
exacting.

4.58

Tlic annual audit is one of the cornerstones of corporate
governance. Given the separation of ownership from
i7i an age in cut, the directors are required to report on their
stewardship by means of the annua 1 report and financial
statements sent to the shareholders. The audit provides an
external and objective check on liie way in which the
financial statements have been prcpn^-d and presented, and
it is an essential part of the checks >nid balances required.
The question is not whether there si.ould be an audit, but
how to ensure its objectivity and efT clivcness.
ho have a financial
from their value to
; method of ensuring
c ir actions is through
.; h audits carried out

Audits are a reassurance to all \
interest in companies, quite apar:
boards of directors. The most dire
that companies are accountable for i
open disclosure by boards and thro
against strict accounting standards.

The framework in which auditors o; rate, however, is not
well designed in certain respects to ,:iovidc the objectivity
which shareholders and the public L xpcct of auditors in
carrying out their function. The ; 11 a i n reasons are as
follows:
(a) Accounting standards and pra lice sometimes allow
boards loo much scope for pr •senting facts and the
figures derived from them i a variety of ways,
Auditors cannot stand firm .gainst a particular
accounting treatment if it is permitted within the
standards.
(b) Although the shareholders > • • rma 11 y appoint the
auditors, and the audit is carrie* out in their interests,
the shareholders have no effe •:ivc say in the audit
negotiation and have no direct ink with the auditors.
Indeed the Committee can sec io practicable way of
establishing one. Auditors do, : nwever, have to work
closely with those in managcm it who have prepared
the financial statements whici they are auditing in
order lo carry out their task, ai;< i audit firms, like any
other business, will wish to lia^c a constructive
relationship with their clients.

5.1

5.2

5.3

isi /-luui

A further problem is the lack of understanding of the
nature and extent of the auditors' role. This is the so-called
'expectations gap' - the difference between what audits do
achieve, and what it is thought they achieve, or should
achieve. The expectations gap is d a in u g i n g not only
because it reflects unrealistic expectations of audits but
also because it has led to disenchantment with their value
in the wake of the Caparoi judgment (paragraphs 5.31 to
5.35 below).
Steps have already been taken, within the last three years,
to strengthen the audit system through the establishment of
a new regulatory framework. The Financial Reporting
Council and its associated bodies - the Accounting
Standards Board, the Urgent Issues Task Force, and the
Financial Reporting Review Panel - have been set up to
improve and tighten accounting standards, to deal with
problem areas as they emerge, and to examine departures
by individual companies from the statutory requirements
and accounting standards. The new statutory regime for
regulating auditors requires all auditors to satisfy a
supervisory body as to their competence, experience and
training, and to be subject to regular monitoring. The
arrangements for setting auditing standards have also been
h the establishment of the Auditing Practices
reformed
Board.

5.4

5.5

(d) Companies too are subject to competitive pressures.
They will wish to minimise their audit costs and they
are likely to have a clear view as to the figures they,
wish to sec published, in order to meet the
expectations of their shareholders.

v«-y AVUUII iirms arc in competition with each other for
business. They wish to maximise their business with
companies, of which auditing may only be a part. To
the extent that they compete on the basis of their
professional reputation, this will act as an incentive lo
maintain high standards. So will the ethical guidance
of the profession, and the threat of litigation. To the
extent however that audit firms compete on price and
on meeting the needs of their clients (the companies
they audit), this may be at the expense of meeting the
needs of the shareholders.

The new system has only recently !>een established and its
full impact has yet to.be felt. In the following paragraphs
we endorse the steps that are bcinji taken and recommend
additional action to strengthen public confidence in the
audit approach.

j development of more
/Accounting standards
against which auditors
, cut. Their position is
o t allow alternative
k of the Accounting
has our full support.
• union by every listed
••iich gives the auditors
members of the board.
.iittee to ensure that the
iid management remains
able to put their views
iiiion with management.

An essential first step must be l!
effective accounting standards,
provide important reference poinl^
exercise their professional judge
strengthened if standards do
accounting treatments. The w(
Standards Board is well in hand an

A second step should be the fo:
company of an audit committee \
direct access to the non-executiv>
Shareholders look to the audit con
relationship between the auditors
objective and that the auditors ar.
in the event of any difference of u;

5.8

5.9

5.10

Among the propositions made to the Committee to
strengthen the objective rclationsi>;|) between auditors and
management, one was that audit !:nn: ' ould not provide
other tvpcs of service to their au^it elk. its. The argument

'Quarantining' audit from other services

The central issue is to ensure that an appropriate
relationship exists between t!i c auditors and the
management whose financial statei.i cnts they arc auditing,
Shareholders require auditors to we,ik with and not against
management, while always re UK:lining professionally
professional skills
i
objective - that is to say, applying ilieir
and a
detachment
1
a
•;
criii
a
retaining
and
impartially
consciousness of their accountabili' .• to those who formally
appoint them. Maintaining suL ii a professional and
objective relationship is the rcspr .sibility both of boards
of directors and of auditors, as is i: it of taking appropriate
action if the basis for that relation: ip no longer holds.

5.7

Professional objectivity

5.6

Such a prohibition would limit thc~Treedom of companies to
choose their sources of advice and could increase their
costs. The Committee was not persuaded that any potential
gains in objectivity would outweigh these disadvantages. It
does, however, strongly support full disclosure of fees paid
to audit firms for non-audit work. The essential principle is
that disclosure must enable the relative significance of the
company's audit and non-audit fees to the audit firm to be
assessed, both in a UK context and, where appropriate, a
worldwide context. We recommend that the 1991
Regulations under the Companies Act on the disclosure of
remuneration for non.-audil work should be reviewed and
amended as necessary in order to apply this principle. We
also regard it as good practice for audit committees to keep
under review the non-audit fees paid to the auditor both in
relation to their significance to the auditor and in relation
to the company's total expenditure on consultancy.

that it would remove any incentive lor auditors to take on
audits at rales which could risk corner-cutting in the hope
of obtaining more remunerative non-audit work.

5.12

Another proposal was that some form of compulsory
rotation of audit firms should be introduced, to prevent
relationships between management and auditors becoming
too comfortable. The Committee felt that any advantages
which this could bring would be more than, outweighed by
the loss of the trust and experience which are built up when
the relationships are sound, and by the risk to audit
effectiveness at the changeover. The Committee agreed,
however, that in the case of listed companies a periodic
change of audit partners should be arranged to bring a fresh
approach to the audit. We recommended in our draft report
that the accountancy profession should draw up appropriate
guidelines and we support the steps which it is now taking
to do so. We would expect the guidelines to allow a
measure of flexibility over liming to take account of the
incidence of other changes in senior personnel, both in the
audit team and in the client company, which have helped to
keep a "--ii net ion in relationships between client and
auditor.

Rotation of auditors

5.11

...~

An essential first step is to be clear about the respective
responsibilities of directors and auditors for preparing and
reporting on the financial statements of companies, in order
to begin to narrow the 'expectations g.;p'.

The auditors' role is to report wl i e t h e r the financial
statements give a true and fair vi' • w, and the audit is
designed to provide a reasonable assurance that the
financial statements are free of matcii ,il misstatements. The
auditors' role is not (to cite a f>- w of the m i s u n d e r standings) to prepare the finanei.-> ' statements, nor to
provide absolute assurance that the I'i inures in the financial
statements are correct, nor to provki' . a guarantee that the
company will continue in exist'. • i c e. The Auditing
Practices Board is at present develr :ing proposals for an
expanded report which would descri ; c the key features of
the audit process. The Committee s, ,>ports this initiative,
Auditors' reports should state e! early the auditors'
responsibilities for reporting on the nancial statements, as
a counterpart to a statement of dire, •tors' responsibilities
for preparing the financial statemci. (sec paragraph 4.28
above).

The Committee strongly support : the lead w li i c h t li c
Auditing Practices Board is taking •n the development of
auditing practice generally. We beli' .'C that there should be
an extension of the audit which wili add to its value to all
users of accounts and bring it close •• into line witli public
expectations. We discuss below .s .line of the proposals
currently under consideration and I: ve set out background
information on the current rules ai Appendix 5. Widening
the scope of the audit is likely to r. quire boards to widen
the scope of their reports, since audi lors can normally only
audit matters on which the dire;' o r s h a v e themselves
reported.

5.13

5.14

5.15

The 'Expectations Gap'

Ways to increase effectiveness and value of the audit

We recommend that the question of legislation to back
these developments should be decided in the light of
experience.

(c) developing guidance for auditors on relevant audit
procedures and the form in which auditors should
report.

(b) developing guidance for companies on the form in
which directors should report; and

(a) developing a set of criteria for assessing'effectiveness;

The Committee is convinced that an effective internal
control system is an essential part of the efficient
management of a company. We have already recommended
that directors should report on the effectiveness of their
system of internal control, and that the auditors should
report on their statement. A great deal of detailed work is
now necessary to develop these proposals, and we
recommend that the ^accountancy profession, in
conjunction with representatives of preparers of accounts,
should take the lead in:

Under company law, accounts are prepared on the
assumption that the company is a going concern. There is,
however, no explicit requirement for directors to satisfy
themselves that it is reasonable to make this assumption,
for example by the preparation of an adequate cash flow
forecast. There is also scope for amending auditing
guidelines to require the auditor to take a more active role
in testing going concern assumptions.
In view of the understandable public criticism of the audit
rprocess when companies collapse without apparent
warning, there are strong arguments for amending company
law to place an explicit requirement on directors to satisfy
themselves that the going concern basis is appropriate, and
to report accordingly to shareholders. There is also a
strong . e for extending the scope of the audit, to test
going concern assumptions more specifically, and for
reniiirinr the auditors to cive nn opinion on the directors'

5.18

5.19

Going Concern

5.17

5.16

Internal Control

5.21

5.20

The Committee concludes that as a I'M idamcntal concept of
accounting the going concern principle should be
conscientiously applied and that ncv, guidelines should be
developed. It emphasises however tha new guidelines must
strike a careful balance between drawing proper attention
to the conditions on which the continuation of the business
depends, and not requiring directors lo express
unnecessarily cautious reservations that could ol
themselves jeopardise the business. Directors should be
required to satisfy themselves that tir: business is a going
concern on Ihe basis "that they have a reasonable
expectation that it will continue in < .leration for the time
period which the guidelines define. 1; rectors should not be
expected to give a firm guarantee a; out Iheir company's
prospects because there can never b. complete certainty
about future trading. The guidelines ;iould also recognise
the position of smaller companies.

(b) The Committee does not believe that the implications
of the legal presumption that the ;iecounts are prepared
on a going concern basis arc \\ idely understood by
directors. In particular the Comi>- ittee doubts that it is
generally appreciated that ' going concern' is
interpreted in present auditing f sidelines as meaning
that the company will still be > jierating six months
following the date of the audit r p.ort or one year after
the date of the balance sheet, \v liichevcr is the later.
Tliis may be further ahead than :nany companies can
see, for example in a recession.

(a) There must be a risk thai any qualification about the
company's financial viability, however it is expressed,
will precipitate the company's collapse. There is a fine
balance to be drawn between drawing proper attention
to the conditions on which continuation of the business
depends, and not thereby bringing the business down.

Tlic Committee believes that going concern problems arc
more likely lo be addressed successfully il I hey are
identified early. There are, however, two grounds for
concern:

The prime responsibility for the prevention and detection
of fraud (and other illegal acts) is that of the board, as part
of its fiduciary responsibility for protecting the assets of
the company. The auditor's responsibility, as defined in
auditing guidance, is 'properly lo plan, perform and
evaluate his audit work so as to have a reasonable
expectation of d e I e c I i n g material m i s s 1 a I e m c n t s in the
financial statements'.
One problem for the audit'ors is lhat by its very nature
fraud, if it involves forgery, collusion or management
override of control systems, is hard to detect. It is no
solution, as some have suggested, simply to place a duty on
the auditor to detect material fraud because he will never
be in a position lo guarantee that no such fraud has taken
place. A higher level of safeguard against some categories
of fraud can be attempted by carrying out a more extensive
audit, but at a cost. The question is whether that extra cost
is justified.
Anolher problem for ihc auditors is when they suspect that
top management itself is implicated in the fraud, without
having the necessary evidence to back up their suspicions.
They arc not in a strong enough position to confront
management, nor have they a case to report to the
authorities.
appropri;
Tlirsr arc not r-asv problems to resolve, but nn effrrtivr

5.24

5.25

5.2fi

(d) the question of legislation should be decided in the
light of experience.

(c) the accountancy profession in conjunction with
representatives of preparers of accounts should take
the lead in developing guidance for companies and
auditors;

(b) the auditors should report on this statement;

(a) directors should slate in Ihe report and accounts that
the business is a going concern, with supporting
assumptions or qualifications as necessary;

The Commillcu recommends that:

5.23

Fraud

5.22

The Committee does not recommend (' 'it a statutory duty to
report fraud should be extended t» y o nd the regulated
sector to the generality of companies, The Committee does
however see scope for extending I llie auditors of all
companies the statutory provisions a: )lying to auditors in
the regulated sector which enable thci to report reasonable
suspicion of fraud freely to the app. .•priate investigatory
authorities. This would strengthen tli position of auditors
who report fraud against the risk of .• suit brought against
them by their client for (for examp; ;) breacli of duty to
maintain a confidential client relatit' iship or defamation.
We re com mend that the Go vermin n I should consider
introducing legislation accordingly.

5.28

5.29

Companies are now subject to a . ide range of legal
requirements, many of which fall outside -'e scope of an

Other Illegal Acts

One proposal made to the Commiti-- e was that auditors
should have a duty to report frsuu. to the appropriate
authorities. The auditor's duty is nor ;ially to report fraud
to senior management (see Appendi.\ .')). Where, however,
he no longer has confidence that scr :or management will
deal adequately with the matter, i' j is encouraged by
professional guidance to report i ;aud to the proper
authorities. Lord Justice Bingham, ii. his recent report on
BCCI, has recommended that in the c. :;e of banks it would
be better for there to be a stalu . «jry duty, and the
Government, in accepting the re o m m e n d a t i o n , h a s
announced that a similar approach w; i be extended to the
rest of the regulated sector (namcl building societies,
insurance, and investment business).

5.27

wliclhcr any extra work should be undertaken in addition to
the normal audit procedures to investigate defences against
fraud, and in reviewing reports on the adequacy of internal
contol systems. The audit committee ;ilso provides a forum
in which auditors can discuss at board level any concern
they may have about the possibilitv of fraud by senior
management. It can then coin in ission whatever
investigations are necessary to resolve the matter.
The Committee's view is that it is the responsibility of
boards to establish what their legal duties are and to ensure
that they monitor compliance with them. It is also our view
that this would be enhanced if the auditors' role were to
check that boards had established their legal requirements
and that a working system for monitoring compliance was
in place. There would be difficulty in ascribing a wider
role to auditors, for example requiring them to investigate
any identified failures in the system and any suspected
illegal acts which are encountered, because they are
unlikely to have the appropriate expertise. They will nol
know the legal requirements in fields which are outside
their scope, nor are they likely to have the expertise to
investigate the legality of particular acts if their suspicions
are aroused. We recommend that this subject should be
further considered by the accountancy and legal professions
and representatives of preparers of accounts.

(b) that anyone (including investors and creditors) can
rely on the audit, not only in a general sense but also
very • cifically by being able to sue the auditors if

that the audit report is a guarantee as to the accuracy
of the accounts, and perhaps even as to the soundness
of the company;

A discussion of the principles established by the Caparo
case is at Appendix 6. The case has aroused controversy
because it exposed two widely held misconceptions:

5.32

(a)

In the Caparo judgment, the House of Lords laid down that
auditors owed a legal duty of care to the company and to
the shareholders collectively, but not to the shareholders as
individuals nor to third parties. It was established in
particular that in the absence of special features, no duty of
care was owed to subscribers to new shares (whether
existing shareholders or not), purchasers or intending
purchasers of shares from third parties including those
conducting takeover bids, bankers or other lenders, or
, persons doing business with the company.

5.31

Auditors' Liability

5.30

5.34

5.33

Proponents of change argue that a >cttcr balance between
the interests of the parties involved would be achieved if
auditors' duty of care were to be extended on a defined
tern under which
basis, but at the same time the preM-.nt
auditors can be liable for the full loss caused were to be

(b) the belief of some that, not ithstanding Caparo,
auditors should in principle be • .able to those (such as
individual investors and credit-.. , ,) who rely on audited
accounts.
Auditors are naturally concernc ', about the increased
litigation that would result if their liability were extended
to other accounts users. They an also concerned about
increased litigation that could arise- •iom adapting the audit
to meet changing needs and expect; ions - a process which
the Committee's report itself is inti i-.led to encourage.

(a) the scale of existing litigalii n against auditors or
former auditors. Auditors arc ft ,ly liable in negligence
to the companies they audit .-'id their shareholders
collectively, and Caparo has .;ot changed this. The
size of settlements has been in .leasing in Britain and
auditors are concerned that this 'rend may continue;

In corning to this conclusion, we re> • gnise that the current
position is a source of concern .<> both auditors and
investors. There are two main reasoi, :

House of Lords could have broadcnc l the boundaries of the
auditors' legal duty of care with ut giving rise (in the
words of Cardozo CJ deciding :i case in 1931 and
frequently quoted since) 'to a liabi y in an indeterminate
amouni for an indeterminate time to an indeterminate
class'. Nor, in consequence, do v. •• recommend that the
legal position with regard to civil liability laid down by
Capai") should be altered by statute . ' the present lime.

fair, viable ;incl affordable system. The si/.c of auditors'
potential liabilities, the difficulties in defining wider
liability in any fair yet practicable way, and the likely
difficulties in establishing whether i!;ird parly losses were
in fact due to reliance on the accounts were among the
principal concerns underlying the conclusions reached by
the House of Lords. Bearing in mind the wide range of
users of accounts, the Committee is unable to see how the

At present there is no consensus on a satisfactory way of
reconciling the conflicting interests of all those involved.
As the debate on the nature and extent of auditors' liability
continues, however, the Committee will keep watch on
developments.

The accounting profession has done much recently to
improve its standards and procedures. It is essential Miat
this effort should continue. We welcome the initiatives
which are being taken on professional conduct issues particularly the profession's ethical rules and disciplinary
arrangements. We also support the work which is being
done by the profession's Joint Ethics Committee to tackle
problem areas such as opinion shopping and partner
rotation. A lead on these and other matters such as audit
tendering will strengthen the standing and independence of
auditors.
We have indicated our strong support for tighter accounting
standards, effective audit committees, rigorous and
objective auditing and action by the accountancy profession
to improve and enforce auditing standards. This
combinatio'n of actions uncompromisingly pursued will
enhance the perceived value of the audit system.

5.36

5.37

Audit Confidence

5.35

outlined in Appendix (>. Changes could not be undertaken
without a detailed review and wide consultation and might
well require major legal reform.

On the first proposal, we have not si n evidence explaining
how it would be possible to form sh;- '.•holder committees in
such a way that they would be both .ruly representative of
all the company's shareholders and ble to keep in regular
touch with their changing constituen ;es. Unless these tests
of legitimacy are met, the Commit!' . is unable to see how
shareholder committees can been : c the accepted link
between a board and its shareholders

The second set of proposals raises . ch questions as what
legislation would be needed to altci : he present thresholds
for tabling shareholder resolution: . and where the costs
involved in circulating shareholder < •immunications should
fall. How far these suggestions ai followed up should
depend, in the Committee's view, oi the degree of support
which they command from the share: •ilder body as a whole.
This may be a matter which our succ ^sor body will wish to
review.

6.3

C.4

In the meantime, shareholders can in.ike iheir views known
y have invested
to the boards of the companies in which
f i n " with t h r in flir-^'t and throunh their

this issue were put
rs and shareholder
iders should be more
,:nt of directors and
, of shareholders'
Jirected at making it
or collectively, to put

A number of proposals addressin
forward by individual shareholi!
organisations. One was that sharch
closely involved in the appointn.
auditors through the formatio
committees. Other proposals were
easier for shareholders, individually
forward resolutions at general mecti;

6.2

6.5

The formal relationship between the shareholders and the
board of directors is that the slime holders elect the
directors, the directors report on their stewardship to the
shareholders and the shareholders appoint the auditors to
provide an external check on the directors' financial
statements. Thus the shareholders as owners of the
company elect the directors to run ;he business on their
behalf and hold them accountable ior its progress. The
issue for corporate governance is i;uw to strengthen the
accountability of boards of directors ,•) shareholders.

6.1

Accountability of Boards to Shareholders

Shareholders have delegated many of their responsibilities
as owners to the directors who act as their stewards. It is
for the shareholders to call the directors to book if they
appear to be failing in their stewardship and they should
use this power. While they cannot be involved in the
direction and management of their company, they can insist
on a high standard of corporate governance and good
governance- is an essential test of the directors'
stewardship. The accountability of boards to shareholders
will, therefore, be strengthened if shareholders require
their companies to comply with the Code.
Reports and accounts are presented to shareholders at the
Annual General Meeting, when they have the opportunity to
comment on them and to put their questions. In particular,
the Annual General Meeting gives all shareholders,
whatever the size of their shareholding, direct and public
access to their boards. If too many Annual General
Meetings arc at present an opportunity missed, this is
because shareholders do not make the most of them and, in
some cases, boards do not encourage them to do so.
In the Committee's view, both shareholders and boards of
directors should consider how the effectiveness of general
meetings could be increased and as a result the
accountability of boards to all their shareholders
strengthened. Possible ways forward include providing
forms in annual reports on which shareholders could send
in written questions in advance of the meeting, in addition
to their opportunity to ask questions at the meeting itself,
and the circulation of a brief summary of points raised at
the Annual General Meeting to all shareholders after the
event.1 Consideration might also be given to ways of boards
keeping in touch with their shareholders, outside the annual
and half-yearly reports. The Committee encourages boards
to experiment with ways of improving their links with
shareholders along the above lines itnd shareholders to put
proposals to their boards to the same end.

6.6

6.7

6.8

collectively in ihc case of particular companies if they
prefer.

The Committee, therefore, warmly elcomes the statement
recently published by the Instil • t i o n a 1 Shareholders'
Committee on the Rcsponsibil ies of Institutional
Shareholders in the UK and we dra attention to three key
conclusions which are basic to i lie development of a
constructive relationship betwce : companies and their
owners.
Institutional investors shoui i encourage regular,
1
systematic contact at senii; executive level to
exchange views and infer . a I i o n on strategy,
performance, board in em be* ., h i p and quality of
management.
Institutional investors should make positive use of
2
their voting rights, unless the 1 have good reason for
doing otherwise. They shoul i register their votes
wherever possible on a regular isis.

G.11

Institutional investors should : ,ikc a positive interest
in the composition of boar• ! ,s ' directors, with
particular reference to conci' i'. r a 11 o n s of decision-

Given the weight of their vote: , the way in which
institutional shareholders use their owcr to influence the
standards of corporate governan e is of fundamental
importance. Their readiness to do i: is turns on the degree
lo which they see it as their respoi. .ibility as owners, and
in the interest of those whose mono , they are investing, to
bring about changes in companies hen necessary, rather
than selling their shares.

G.10

3

The proportion of shares held by individuals and by
institutions has broadly reversed ovi-r ihc last thirty years,
so that institutional shareholders now own the majority of
shares of quoted companies. They are, however, largely
holding their shares on behalf of individuals, as members
of pension funds, holders of insurance policies and the
like. As a result, there is an imporlant degree of common
interest between individual and institutional shareholders.
In particular, both have the same slake in the standards of
financial reporting and of governan c in the companies in
which they have invested.

6.9

Institutional Shareholders

The Inslittitional Shareholders' Committee's advice to its
members to use their voting rights positively is important
in the context of corporate governance. Voting rights can
be regarded as an asset, and the use or otherwise of those
rights by institutional shareholders is a subject of
legitimate interest to those on whose behalf they invest.
We recommend that institutional investors should disclose
their policies on Ihc use of voting rights.

6.12

These conclusions on the role of institutional shareholders
raise issues over the lines of communication between
boards and their shareholders. The first issue is one of
parity between shareholders. The institutions are in a
position to keep in touch with the boards of the companies
in which they have invested, in a Way which is not feasible
for the individual shareholder. It is not possible in this
respect lo put both classes of shareholder on the same
footing. What boards must do, however, is to ensure that
any significant statements concerning their companies are
made publicly and so 'are equally available to all
shareholders.
A second issue which arises over communications between
institutional investors and companies is the danger of
imparting inside information. If price-sensitive information
is to be given (and it is the company's responsibility to
decide what might be price-sensitive), it must only be with
the prior consent of the shareholder, who will then be
unable to deal in the company's shares until that
information has been made public. It is for shareholders to
decide whether their longer-term interests are impaired by
becoming insiders, because of the short-term constraints on
share dealing which that position imposes.
If long-term relationships are to be developed, it is
i m p o r l - -i I that companies should communicate their
strate t s lo their major shareholders and that their
shareholders should understand them. It is equally

6.13

6.14

6.15

Shareholder Communications

checks and balances, and lo the appointment of a core of
no n-executive directors of (lie necessary calibre,
experience and independence.

J

6.16

Because of the importance of UK ir collective stake, we
look to the institutions in particu! ar, with the backing of
the Institutional Shareholders' C ommittee, to use their
influence as owners to ensure thai the companies in which
they have invested comply with lli c Code. The widespread
adoption of our recommendations \\ ill turn in large measure
on the support which all sharehol lers give to them. The
obligation on companies to state IP w far they comply with
the Code provides institutional ami individual shareholders
with a ready-made agenda for i ;eir representations to
boards. It is up to them to pi' I it to good use. The
Committee is primarily look in j: lo such market-based
regulation to turn its proposals ini" action.

Shareholder Influence

aspects of the business which give ill cm cause for concern.
Both shareholders and directors h,:ve to contribute to the
building of a sound working relationship between them.

No system of corporate governance can be totally proof
against fraud or incompetence. The test is how far such
aberrations can be discouraged and how quickly they can
be brought lo light. The risks can be reduced by making the
participants in the governance process as effectively
accountable as possible. The key safeguards are properly
constituted boards, separation of the functions of chairman
and of chief executive, audit committees, vigilant
shareholders and financial reporting and auditing systems
which provide full and timely disclosure.
Although the great majority of companies are both
competently run and audited under the present system of
corporate governance, it is widely accepted that standards
within the corporalc sector have lo be raised.
The way forward is through clear definitions of
responsibility and an acceptance by all involved that the
highest standards of efficiency and integrity are expected
of them. Expectations of corporate behaviour are
continually rising and a corresponding response is looked
for from shareholders, directors and auditors. The
machinery is in place. What_js-needed is the will to
improve its effectiveness.
This will involve a sharper sense of accountability and
responsibility all round - accountability by boards to their
shareholders, responsibility on the part of all shareholders
to the' companies they own, and accountability by
professional officers and advisers to those who rely on
their judgement. All three groups have a common interest
in combining to improve the working of the corporate
system.

7.3

7.4

7.5

The Committee's proposals are mutually supportive and
should be taken as a whole. The Code reflects existing best
practice ami few of our recommendations require
legislation. We believe that Jhcy will reinforce good
corporate governance without stifling entrepreneurial
initiative.

7.2

7.1

Listed companies reporting in respcu of years ending after
30 June 1993 should make a statement about their
compliance with the Code in the report and accounts and
give reasons for any areas of non-compliance (paragraph
3.7).

Companies' statements of compliai <;c should be reviewed
by the auditors before publication. The review should cover
only those parts of the compliance statement which relate
to provisions of the Code whci" compliance can be
objectively verified. The Auditing ''radices Board should
consider guidance for auditors accouiingly (paragraph 3.9).

All parties concerned with corporal-' governance should use
their influence to encourage compliance with the Code
(paragraph 3.14). Institutional sha* eholclers in particular,
with the backing of the Institutional Shareholders'
Committee, should use their influence as owners to ensure
that the companies in which they have invested comply
witli the Code (paragraph 6.16).

2

3

4

The Committee's sponsors, conv -ned by the Financial
new Committee by the
Reporting Council, should appoint
end of June 1995 to examine how ,':\r compliance with the
Code has progressed, how far our i>lher recommendations
have been implemented, and wl: i h e r the Code needs
updating. Our sponsors should alsr determine whether the
sponsorship of the new Committee : iuuld be broadened and
whether wider matters of corporal governance should be
included in its brief. In the : e an time the present
Committee will remain responsi • le for reviewing the
implementation of its proposals (pa; igra-h 3.12).

Keeping the Code up to date

The boards of all listed companies registered in I he UK
should comply with the Code of Best Practice set out on
pages 58 to 60. As many other companies as possible
should aim at meeting its requirements (paragraph 3.1).

1

Compliance with the Code of Best Practice

The Companies Act should be amended to come into line
with the requirement of the Code that directors' service
contracts should not exceed three years without
shareholders' approval (paragraph 4.41).

Companies should expand their interim reports to include
balance sheet information. The London Stock Exchange
should consider amending the continuing obligations
accordingly. There should not be a requirement for a full
audit, but interim reports should be reviewed by the
auditors and the Auditing Practices Board should develop
appropriate guidance. The Accounting Standards Board in
conjunction with the London Stock Exchange should clarify
the accounting rules which companies should follow in
preparing interim reports. The inclusion of cash flow
information should be considered by the Committee's
successor body (paragraph 4.56).

The accountancy profession should draw up guidelines on
the rotation of audit partners (paragraph 5.12).
9

10

Directors should report on the effectiveness of their system
of internal control, and the auditors should report on their
. The accountancy profession together with
statemt
representatives of preparers of accounts should draw up

Enhancing the effectiveness of the audit

Fees paid to audit firms for non-audit work should be fully
disclosed. The essential principle is that disclosure should
enable the relative significance of the company's audit and
non-audit fees to the audit firm to be assessed, both in a
UK context and, where appropriate, a worldwide context.
The 1991 Regulations under the Companies'Act should be
reviewed and amended as necessary (paragraph 5.11).
8

Enhancing the perceived objectivity of the audit

7

Interim reporting

6

Directors' service contracts

16

Institutional investors should disease their policies on the
use of their voting rights (paragrap : 6.12).

Voting by institutional investors

The accounting profession should continue its efforts to
improve its standards and proceii res so as to strengthen
the standing and independence f auditors (paragraph
5.36).

The accountancy profession l«-;;ether with the legal
profession and representatives o: prcparers of accounts
should consider further the quest-on of illegal acts other
than fraud (paragraph 5.30).

14

15

The Committee welcomes the statement by the Institutional
Shareholders' Committee on the Responsibilities of
Institutional Shareholders in the UK (paragraph 6.11).

19

The Government should consider i • lioducing legislation to
extend to the auditors of all c. '.iipanies the statutory
protection already available to a .liters in the regulated
sector (banks, building societies, i. ..urance, and investment
business) so that they can report -easonable suspicion of
fraud freely to the appropriate i ; vcstigatory authorities
(paragraph 5.28).

13

20

Issues which the Committee has identified that its
successor body may wish to review or consider in greater
depth include: the application of the Code to smaller listed
companies (paragraph 3.15); directors' training (paragraph
4.20); the rules for disclosure of directors' remuneration,
and the role which shareholders could play (paragraph
4.46); a requirement for inclusion of cash flow information
in interim reports (paragraph 4.56); and the procedures for
putting forward resolutions at general meetings (paragraph
6.4). The Committee and its successor will also keep watch
on developments regarding the nature and extent of
auditors' liability (paragraph 5.35).

Issues for the Committee's successor body

The Committee supports the initiative of the Auditing
Practices Board on the development of an expanded audit
report. It also gives its full support to the lead which it is
taking on the development of auditing practice generally
(paragraphs 5.14 and 5.15).
ft
.

18

The question of legislation to back ihc recommendations on
additional reports on internal co:>;rol systems and going
concern should be decided in t!: e light of experience
(paragraphs 5.17 and 5.22).

12

The Committee gives its full support to the objectives of
the Financial Reporting Council and the Accounting
Standards Board. It welcomes the action by the Financial
Reporting Review Panel over companies whose accounts
fall below accepted reporting standards (paragraphs 4.52
and 5.8).

Endorsement of work by others

17

Directors should slate in the repo; : and accounts (hat the
business is a going concern, with supporting assumptions
or qualifications as necessary, and the auditors should
report on this statement. The accountancy profession
together with representatives ol preparcrs of accounts
should develop guidance for cuiiipanies and auditors
(paragraph 5.22).

11

There should be an agreed procedii c for directors in the
furtherance of their duties to take in •lepcndcnl professional
advice if necessary, at the company' 1 expense.
.e advice and services
ponsible to the board
;re followed and that
complied with. Any
iy secretary should be

All directors should have access to
of the company secretary, who is \
for ensuring that board procedures
applicable rules and regulations a.
question of the removal of the comp
a matter for the board as a whole.

Non-Executive Directors

1. 5

1.6

2

The majority should be independcii; of management and
free from any business or other rel.uio''-nip which could
materially interfere with the exercise ol ,ieir independent
judgement, apart from their fees an.i shareholding. Their

The board should have a formal schedule of matters
specifically reserved to it for deci: on to ensure that the
direction and control of the compaii} is firmly in its hands.

1.4

2.2

The board should include non-executive directors of
sufficient calibre and number foi ihcir views to carry
significant weight in the board's dec :.ions.

1.3

N on-executive directors should ' .ing an independent
judgement to bear on issues of si.atcgy, performance,
resources, including key appointm :;ts, and standards of
conduct.

Tli ere should be a clearly accepted division of
responsibilities at the head of a company, which will
ensure a balance of power and auth"iity, such that no one
individual has unfettered powers of decision. Where the
chairman is also the chief executive, it is essential that
there should be a strong and independent element on the
board, with a recognised senior member.

1.2

2.1

The hoard should meet regularly, retain full and effective
control over the company and monitor the executive
management.

The Board of Directors

1.1

1

Reporting and Controls
It is the board's duly lo present a balanced and
understandable assessment of the company's position.
The board should ensure that an objective and professional
relationship is maintained with the auditors.
The board should establish an audit committee of at least
three non-executive directors with written terms of
reference which deal clearly with its authority and duties.

4
4.1
4.2
4.3

The directors should report that the business is a going
concern, with supporting assumptions or qualifications as

Executive directors' pay should be subject to the
recommendations of a remuneration committee made up
wholly or mainly of non-executive directors.

3.3

4.6

There should be full and clear disclosure of directors' total
emoluments and those of the chairman and highest-paid UK
director, including pension contributions and stock options.
Separate figures should be given for salary and
performance-related elements and the basis on which
performance is measured should be explained.

3.2

The directors should report on the effectiveness of the
company's system of internal control.

Directors' service contracts should not exceed three years
without shareholders' approval.

3.1

4.5

Executive Directors

3

The directors should explain their responsibility for
preparing the accounts next to a statement by the auditors
about their reporting responsibilities.

Non-executive directors should be selected through a
formal process and both this process and their appointment
should be a mailer for ihe board as a whole.

2.4

4.4

Non-executive directors should be appointed for specified
terms and rcuppointmcnt should not be automatic.

2.3

The company's statement of compliance should be reviewed
by the auditors in so far as it relate.', lo paragraphs 1.4, 1.5,
2.3, 2.4, 3.1 to 3.3, and 4.3 lo 4.6 o! the Code.

t-oomoie

the responsibilities of executive and non
executive directors for reviewing and reporting on
performance to shareholders and other financially
interested parties; and the frequency, clarity and
form in which information should be provided;

Sir Adrian Cadbury (Chairman)
lan Butler
Council Member, CBl and former Chairman, CB1 Companies
Committee
Jim Butler
Senior Partner, KPMG Peat Marwick
Jonathan Charkham
Adviser to the Governor, Bank of England
Hugh Collum
Chairma.:.'Hundred Group of Finance Directors

The Committee's members were as follows:

Membership

(c) any other rcleva/il matters.

(d) the links between shareholders, boards, and
auditors;

(c) the principal responsibilities of auditors and the
extent and value of the audit;

(b) the case for audit committees of the board,
including their composition and role;

(a)

To consider the following issues in relation to
financial reporting and accountability and to make
recommendations on good practice:

The Committee was set up in May 1991 by the Financial
Reporting Council, the London Slock Exchange, and the
accountancy profession. It adopted as its terms of
reference:

Terms of Reference

(d)

help the finance director, by , oviding a forum in
which he can raise issues of com rn, and which lie can
use to get things done which .night otherwise be
difficult;
(e) strengthen the position of the . xternal auditor, by
providing a channel of communication and forum for
issues of concern;
-external auditor
(f) provide a framework within which

(c) enable the non-executive direciors to contribute an
independent judgement and play positive role;

If they operate effectively, audit > ommittees can bring
significant benefits. In particular, r >-y have the potential
to:
(a) improve the quality of finn icial reporting, by
reviewing the financial statem uts on behalf of the
Board;
(b) create a climate of discipline u .J control which will
reduce the opportunity for fraud;

Audit Committees are well establish^ i in the United States,
where they have been a listing rci ; Tirement of the New
York Stock Exchange since 1978. A 1989 study revealed
that 97% of major corporations had ucm. In Canada, they
arc a legal requirement.

Many UK companies already have an audit committee, and
a recent research study ('Audit Com inittees in the United
Kingdom', published by the ICAEW, April 1992) has found
a steady growth in their number. Aiu'. il Committees arc now
established in 53% of the top 250 i .-.dustrial firms in the
Times 1000, and the figure rise; to 66% if unlisted
companies and foreign subsidiaries 're excluded from the
calculation. Most major UK listed . i n a n c i a 1 institutions
have also formed an audit committee.

Jn ilic main body of the report the Committee recommends
that all listed companies which have not already done so
should establish an audit committee, and places great
emphasis on the importance of properly constituted audit
committees in raising standards of co poratc governance.
increase public confidence in the credibility and
objectivity of financial statements.

(IV)
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(b) There should be a minimum of three members.
Membership should be confined to the non-executive
directors of the company and a majority of the nonexecutives serving on the committee should be
in'' pendent of the company. This means that apart
their directors' fees and shareholdings, they
fr
>uld be independent of management and free from

(a) Audit committees should be formally constituted as
sub-committees of the main board to whom they are
answerable and to whom they should report regularly;
they should be given written terms of reference which
deal adequately with their membership, authority and
duties; and they should normally meet at least twice a
year.

Audit committees will be as good as the people on them:
effectiveness depends crucially on a strong, independent
chairman who has the confidence of the board and of the
auditors, and on the quality of the non-executive directors.
Structure is also important, however, and adherence to the
following recommendations, repeated here from the main
part of the report, will ensure that audit committees are
soundly based.

The effectiveness of audit committees will be reduced,
however, if they act as a barrier between the auditors and
the executive directors on the main board, or if they
encourage the main board to abdicate its responsibilities in
the audit area, so weakening the board's collective
responsibility for reviewing and approving the financial
statements. They will also fall short of their potential if
they lack the understanding to deal adequately with the
auditing or accounting matters that they are likely to face,
if they remain undtr the influence of any dominant
personality on the main board, or if they simply get in the
way and obstruct executive management, and stifle
entrepreneurial skills.

strengthen the position of the internal audit function,
by providing a greater degree of independence from
management;

(g)

The external auditor and, wheie an internal audit
function exists, the head of internal audit should
normally attend audit committee meetings, as should
the finance director. Other board members should also
have the right to attend.

Membership of the committee si uild be disclosed in
the annual report and the chairn; in of the committee
should be available to answer qu< lions about its work
at the Annual General Meeting.

There are many excellent publication;; >>n audit committees.
The Committee's objective is not to rewrite them but to
secure the widespread adoption of bes practice. For further
discussion of the duties and fu'.ctioning of audit
committees, readers are referred in p;n:!cular to:

Specimen terms of reference for . ;i audit committee,
compiled from the many examples tl • I are available, are
annexed. They are intended sim; iy as a guide for
companies who will wish to adapt and .uiild on them to suit
their own circumstances. They w i i particularly need
tailoring for group rather than si; j. I e company audit
committees. The list of duties in tl: annex reflects the
most commonly performed duties in 11. • UK and the US but
no single set of duties has emerged as .iandard practice.

(0

(e) Tne audit committee should have explicit authority to
investigate any matters within it:, terms of reference,
Uie resources which it needs to u i so, and full access
to information. The committee sh' nld be able to obtain
outside professional advice and = necessary to invite
outsiders with relevant expcrienct lo attend meetings.

(d) The committee should have a discussion with the
auditors, at least once a year, without executive board
members present, to ensure lliat there arc no
unresolved issues of concern.

(c)

for llic board lo decide in individual cases whether this
definition is met.

Guidance booklets produced by individual firms of
accountants
Chapter 2, section IV of the Report of the National
Commission on Fraudulent Financial Reporting (the
Treadway Commission), USA, October 1987
'Audit Committees in the United Kingdom' by
P. Collier, published by the Institute of Chartered
Accountants of England and Wales, April 1992.

•
•

•

Chapter 3 of the Report by the Institute ol \_nui ici«,u
Accountants o I" Scotland entitled 'Corporate
Governance - Directors' Responsibilities for Financial
Statements', February 1992

The Board hereby resolves to establish a Committee of the
Board to be known as the Audit Commiticc.

The Chairman of the Committee shall
Board.

The Company Secretary shall be the Secretary of the
Committee.

5

Meetings shall be held not less than i .ice a year. The
external auditors may request a meetiii) if they consider
that one is necessary.

The Committee is authorised by the Bo;.id f 'nvcstigalc
; authorised
any activity within its terms of referenci . I
to seek nnv informitinn It r^mi

Authority

6

Frequency of meetings

The Finance Director, the Head of Ini
representative of the external auditt;
'attend meetings. Other Board members
right of attendance. However, at lea:.
Committee shall meet with the cxterna
executive Board members present.

4

.nal Audit, and a
:; shall normally
iall also have the
once a year the
auditors without

appointed by the

The Committee shall be appointed by the Board from
amongst the Non-Executive Directors (>'' (lie Company and
shall consist of not less than three mi .ibcrs. A quorum
shall be two members.

Attendance at meetings

2

Membership

1

Constitution

FOR GUIDANCE ONLY

Specimen Terms of Reference for an Audit Comn :ttee

ANNEX

Duties

any changes in accounting policies and practices

to review the Company's statement on internal control
systems prior to endorsement by the Board;
(g) (where an internal audit function exists) to review the
nal audit programme, ensure co-ordination
in
be ,jcn the internal and external auditors, and ensure
I 1 the internal audit function is adequately resourced
and has appropriate standing within the Company;

(f)

(e) to review the external auditor's management letter and
management's response;

(d) to discuss problems and reservations arising from the
interim and final audits, and any matters the auditor
may wish to discuss (in the absence of management
where necessary);

(vi) compliance with stock exchange and legal
requirements.

(v) compliance with accounting standards

(iv) the going concern assumption

(iii) significant adjustments resulting from the audit

(ii) major judgemental areas

(i)

(c) to review the half-year and annual financial statements
before submission to the Board, focusing particularly
on: •

(b) to discuss with the external auditor before the audit
commences the nature and scope of the audit, and
ensure co-ordination where more than one audit firm is
involved;

(a) to consider the appointment of the external auditor, the
audit fee, and any questions of resignation or
dismissal;

The duties of the Committee shall be:

The Committee is authorised by the Board to ootam ouisiuc
legal or other independent professional advice and lo
secure the attendance of outsiders with relevant experience
and expertise if it considers this necessary.

10

The .Secretary shall circulate the minul. :, of meetings of the
Committee to all members of the Board.

Reporting procedures

to consider oilier topics, as defined by the board.

(i)

internal

lo consider the major findings of
investigations and management's response;

(li;

Tliis appendix summarises the main statutory
responsibilities of direolors and auditors relating to the
accounts and audit, as background to the recommendation
in the Code of Best Practice that directors should explain
their responsibility for preparing the accounts alongside a
statement by the auditors about their reporting
responsibilities. It also summarises current requirements on
internal control, going concern, and fraud, as background
to the recommendations on these issues in the report.

The statutory responsibilities of directors and auditors
relating to accounts and audit are laid down in Part VII
(sections 22 I to 262) of the Companies Act 1985. Among
the main provisions are the following:

227.-

>

• IT, I I

.11

If at the end of a financial year a company is a

(2) The balance sheet shall give a true and fair view of the
state of affairs of the company as at the end of the
financial year; and the profit and loss account shall give a
true and fair view of the profit or loss of the company for
the financial year.

(b) a profit and loss account.

(a) a balance sheet as at the last day of the year, and

226.-(1) The directors of every company shall prepare for
each financial year of the company -

(b) enable the directors to ensure that any balance sheet
and profit and loss account prepared under this Part
complies with the requirements of this Act.

(a) disclose with reasonable accuracy, at any time, the
• financial position of ( tlie company at that time, and

221.-(I) Every company shall keep accounting records
which are sufficient to show and explain the company's
transactions and arc such as to -

(i) directors

2

The statutory responsibilities of directors and auditors

1

containing a fair review of I lie development of llic
business of the company ;ind its subsidiary
undertakings during the financi.il year and of their
position at the end of it, ...

in the case of an individual balati c sheet, of the state
of affairs of the company as at th< jnd of the financial
year

in the case of group accounts, of ; : ;e slate of affairs as
at the end of the financial year, a ,d the profit or loss
for the financial year, of the und> Makings included in
the consolidation as a whole, :o far as concerns
members of the company.
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(a) whether proper accounting records hpvc been kept by
uate for their
the company and proper returns ;

237.-(1) A company's auditors shall, in preparing their
report, carry out such investigations as will enable them to
form an opinion as to -

(3) The auditors shall consider whei!>cr the information
given in the directors' report for llr: financial year for
which the annual accounts are prepan (/ is consistent with
those accounts; and if they are of the ouinion that it is not
they shall state that fact in their report.

(c)

(b) in the case of an individual profii and loss account, of
the profit or loss of the company l':;r the financial year

(a)

(2) The auditors' report shall sl.ue whether in the
auditors' opinion the annual account have been properly
prepared in accordance with this A^i, and in particular
whether a true and fair view is given -

235.-(1) A company's auditors shall make n report to the
company's members on all annu.il accounts of the
company...

(ii) auditors

(3) The report shall also comply with Schedule 7 as
regards the disclosure of matters mentioned there.

(a)

234.-(1) The directors of a company shall for each
financial year prepare a report —

whether the company's individual actuuma u.~ ...
agreement with the accounting records and returns.

(3) If the auditors fail to obtain all the information and
explanations which, to the best of their knowledge and
belief, arc necessary for the purposes of the audit, they
shall state that fact in their report.

(b)

Auditors in turn, as part of their usual audit procedures,
will consider how far they can rely on the company's
internal control systems in carrying out their audit of the
financial statements. As a normal part of their audit
procedures the auditors thus evaluate the internal control
systems and, if they plan to rely on them in reaching their
audit opinion, they will test the operation of those systems.
As a by-product of this auditors will usually comment to
management on their findings in what is commonly known
as the management letter. However, there is at present
no Companies Act requirement for auditors to report on the
adequacy of internal control systems.
4

5

Schedule 4 of the Companies Act 1985 requires accounts to
be prepared on the presumption that the company is a going
concern. The going concern concept is defined in
accounting standards (SSAP 2)-as'the assumption that 'the
enterprise will continue in operation for the foreseeable
future. This means in particular that the profit and loss
account and the balance sheet assume no intention or
ncr -ity 10 liquidate or curtail significantly the scale of
ope, .'ion.' The SSAP does not define 'foreseeable future'
'•••• •••!;.;,,„ „„;,!.,OOP stntrx; 'whi!r> the. foreseeable future

Current requirements on Going Concern

Under s.22I of the Companies Act directors are required to
maintain adequate accounting records to enable them to
disclose with reasonable accuracy, at any time, the
financial position of the company and in order to meet this
responsibility they must in practice maintain some form of
control system over the company's process of financial
management. However, there is no explicit requirement in
company law for them to maintain an effective system of
internal control.
' ~' • ~'''•' *

3

Current requirements on Internal Control

v;:;;

Auditing guidance makes clear that the rime responsibility
for preventing and detecting fraud res; with management,
as part of its fiduciary responsibility for protecting the
assets of the company. It goes on to slai r that the auditor's
responsibility is 'properly to plan, peri* :n and evaluate his
audit work so as to have a r c a s o n a : < Ie expectation of
detecting material misstatements in the financial
statements'. It points out, however, ti .t even a properly
designed and executed audit may not d ;ect material fraud
involving forgery or collusion, and 'hat the auditor's
report, based as it is on the c o n c • jit of reasonable
assurance, does not constitute a guaranu •: that the financial
statements are free of misstatement.

So far as reporting fraud is concerned, llie present legal
position is that confidentiality is an i : i plied term of an
auditor's contract, and there is a | • •iblic interest in
maintaining confidential client relatit ;'.sliips. Normally,
therefore, it is the auditor's duty to rc| «it fraud to senior
management. However, there is also a ,>ublic interest in
fraud being dealt with expeditiously a. :'! this may entail
'••'•' auditor who
disclosing matters to a proper authoril
• is protected
discloses in such circumstances without

8
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Current requirements on Fraud

Auditors in turn, whilst obliged by amli'ing guidance 'to be
satisfied that the going concern basis is appropriate', arc
not obliged to perform any procciures specifically
designed to identify any indications lli i the going concern
basis may be no longer valid.

Whilst the requirement for directors to prepare financial
statements giving a true and lair view creates a
presumption that they will satisfy ihcmsclvcs that the
company is not in financial difficulties and that the going
concern basis is appropriate, there is no explicit obligation
in company law that they should do so. There is similarly
no requirement in law for the directors to report to
shareholders that they have satisfied themselves about the
going concern basis or the adequacy ol financial resources.

/of lowing the dale of I lie audit re pod 01 one year after ihc
I) a I.-in ce sheet date whichever period ends on the lalcr date.'

regulated sceiors (banks, building societies, insurance and
investment business) has been amended so as to remove any
obstacles there might be It) an auditor reporting directly to
the relevant regulator reasonable suspicion of fraud, or
other matters relevant to the regulator's functions. The
legislation also gives the Government powers to specify
circumstances in which information is to be communicated
to the regulators, as an alternative to rules or guidance by
the professional bodies. In fact the accountancy profession
has developed auditing guidelines for each of the special
sectors and the Government has not exercised its powers up
to now. However, in his report on the BCCI affair, Lord
Justice Gingham recommended that auditors of banks
should be placed under a statutory duty to report relevant
matters to the Bank of England. The Government has
announced that it accepts the recommendation and intends
to impose a similar duty on auditors to inform the
regulators in the other regulated sectors. For the generality
of companies, the profession has also developed guidance
which encourages the auditor to-report fraud to the proper
authorities where he no longer has confidence that
management itself will deal adequately with the matter.

The case went to the House of Lords ^liich held that the
auditors did not owe Caparo a duty of ;ire to prevent the
loss suffered in consequence of purchasing additional
shares, either as potential investo's or as existing
shareholders (Caparo Industries pic v. I .ckman and others
[1990] 1 All ER 568).

2

3

(a)

If A makes a negligent sta : :.ment, he may
(independently of any con t rac ; •: ;i I or fiduciary
relationship) be liable to B if '•> relics on that
statement and thereby suffers loss, piovided A is under
duty of care to B to avoid or prevcn! Uiat loss.

In broad terms, the House of Lords cons' icrcd the issues on
the following basis:

Basis for the decision

Caparo Industries pic owned shares in a public company.
Fidelity pic, whose accounts for the year ended 31 March
1984 showed profits far short of the predicted figure which
resulted in a dramatic drop in the quolt-J share price. After
receipt of the audited accounts for the year ended 31 March
1984 Caparo purchased more shares \;- Fidelity and later
that year made a successful takeover bid for the company.
Following the takeover, Caparo brouglii an action against
the auditors of the company, alleging that Fidelity's
accounts were inaccurate and misleading in that they
showed a pre-tax profit of £1.2m win i in fact there had
been a loss of over £0.4m, that the uiditors had been
negligent in auditing the accounts that Caparo had
purchased further shares and made tl, ir takeover bid in
reliance on the audited accounts, th;i they had thereby
suffered loss, and that the auditors o-. cd them a duly of
care to prevent that loss either as p<.ential bidders for
Fidelity because they ought to have foi, .,ccn that the 1984
results made Fidelity vulnerable to a lai "over bid from one
quarter or another, or as an existing sli;',-holder of Fidelity
interested in buying more shares.

t

1

Outline of the case

that the statement would be so communicated
specifically in connection with a particular
transaction, or transactions of a particular
kind; and
that B would be very likely to rely on it in
deciding whether or not to enter into that
transaction or a transaction of that kind;

•

•

In suggesting this three-pronged test, the House of
Lords nevertheless recognised that there would often
be an overlap between the three elements, that the
elements themselves were 'labels' rather than
precisely applicable definitions, and that there was a
necessary clement of pragmatism in applying the test
to any given set of circumstances.

(iii) fairness: the Court must consider it to be fair,
just and reasonable that the law should impose the
specified duty of care on A for the benefit of B.

that the statement would be communicated to
B, cither as an individual or as a member of
an identifiable class;

•

there must, in relation to the
a sufficient relationship between A
a relationship will exist if, at the
the statement, A knew:

foreseeability: when making the statement, A
should reasonably have foreseen that B might
suffer that loss if the statement proved to be
wrong;

(ii) proximity:
statement, be
and B. Such
time he made

(i)

Such a duly ol" care will exist-where a ihrce-prongcU
test of foreseeability, proximity, and fairness is
• > - -•-•-.•,;
salisl'ieil:

Capa,

's case foundered as a matter of law because in the

(d) So far as concerns audited accounts, whilst it cannot
fairly be said that the purpose of the statutory
provisions as to publication is solely to assist members
and debenture holders to an informed supervision and
appraisal of the stewardship of the company's
directors, that is nevertheless the original, central and
primary purpose of these provisions.

(c)

(b)

:

.:

The case has established that in the .ibsence of special
features, auditors are not regarded as < wing a duty of care
to prevent loss to anyone relying on t! ir report except (a)
the company, and (b) the shareholder as a body. In the
absei.cc of special features, no duty if care is owed in
particular to individual shareholders, subscribers to new
shares, purchasers or intended purch;', crs of shares from
third parties including those conduc :ing takeover bids,
banters or other lenders to the compa; • ••, or persons doing
business with the company.

Some of the arguments that have bee; expressed for and
against extending auditors' duty of are to individual
shareholders, purchasers of shares, and ; ossibly other third
parties are as follows.

(c) The auditors' liability to the coni|>.';i>

<ay provide an

(b) Professional men are paid - they :-hould therefore be
accountable in a wide sense.

(a) Third parties, to the knowledge of :!l, in fact rely to a
considerable extent on the intc^uy of the audited
accounts - if legal liability is not i.uposed there is an
allegedly justified expectation gap.

Arguments for extension

6

Arguments for and against extending auditors' o iy of care

5

Principles established

on (lie accounts to buy shares in the cu, iipany when to do so
would give rise to an unlimited liabih; y on the part of the
audiior. Nor could a relationship of \-< oximity be deduced
between an auditor and an individual .shareholder in the
company in relation to further purch::: ;es of shares in the
company by that shareholder, si, ic e an individual
shareholder stood in no different posi iion from any other
investing member of the public to win,• in the audiior owed
no duty, and the auditors' s tat u tn ; y duty to prepare
accounts was owed to the body of shan: holders as whole, to
enable '.hem as a body to exercise inl'i. i med control of the
company and not to enable individual shareholders to buy
shares with a view to profit.

auditors are answerable to no-one;

;! ; : '•

It is, in practice, difficult for auditors to obtain
adequate insurance cover.
e third parties have themselves paid nothing to the
- whv should thev he able to call the auditors

(I)
(g)

(c) The primary responsibility for producing true and fair
accounts lies with the directors - and it would be
unfair if, in practice, the auditors (and their insurers)
had to foot the bill on their own, or substantially on
their own.

(d) The potential magnitude of'the liability is out of all
proportion to the size of the audit fee.

(c) The principal purpose of the statutory provisions for
audit and the publication of the accounts is to assist
shareholders and debenture holders collectively in
monitoring the stewardship of the directors - there is
no basis for assuming that the legislature had a
secondary purpose to provide protection for the public
at large and investors in particular.

(b) Quite apart from the difficulty of defining the extent
of liability, there would be endless problems in
determining where liability was due to reliance on
audited accounts and where not.

(a) To hold the auditors liable to all and sundry for any
purpose for which they may choose to rely on the
auditors' statement would result, in the classic words
of Cardox.o CJ, in 'liability in an indeterminate amount
for an indeterminate time to an indeterminate class'.

Arguments against extension

(iii) having accounts audited is of little or no benefit.

(ii) the requirement for the auditors to exercise due
care and skill has been lessened;

(i)

(d) The case is bad publicity for the accounting profession
and has prompted the'perception that, for example:

but in general not where, for example, the directors
have been overvaluing assets or otherwise inflaling
profits. In any case, the company's loss may be less
than that suffered in aggregate by the shareholders.

The scope and cost of audit \ ork might rapidly
become uneconomic if wide-scopi liability to all users
of accounts were accepted.

8

mating open-ended

(a)

Proportionate liability only: it is proposed that the
ho together
law should be changed so that th • st
rlnmn«<* chnnM n«i •••• -' •"••••

If, notwithstanding the Committee's i commendation, it
were decided to change the princip •^s laid down by
Caparo, it would be necessary to ameiu the law by statute
to impose a liability on auditors to cu .ipensate accounts
users in general, or specified classi- of user such as
investors, who suffer loss by relying on •cgligently audited
accounts. Those proposing such a chang' iiave suggested as
a quid pro quo that auditors' I i ;r ility should be
proportionate only, or that it should be united. There arc,
however, serious objections in both case.

Possible ways of extending duty of care without
liability

The Committee recognises that llic House of Lords
judgment involved a careful and complex balancing of
interests - not just those of users of at counts and auditors,
but more generally the interests of professional people and
those who suffer loss as a resu;i of professional
negligence, and the public interest in aving a viable and
fair system. The principal practical oncerns which lay
behind the conclusions reached by I''.c House of Lords
included the size of auditors' poteu' ial liabilities, the
difficulties in defining wider liabii .'y in any fair yet
realistic way, and the likely difficu! cs in establishing
whether third party losses were due ,o reliance on the
accounts. Bearing in mind the wid' range of users of
accounts, the Committee is unable to ;.ee a practical and
e c| u i t a b 1 e way in which the House o . Lords could have
broadened the boundaries of auditors' legal duty of care
without giving rise to a liability that v :s indeterminate in
scope, time and amount, nor does ii consider that the
^decision should be altered by statutory intervention at the
present lime.

The Commitlee's view

(l>)

(b) Limited liability: it is proposed that the law should
be changed to permit auditors to limit their liabilities
by contract with the relevant company. Apart from any
practical problems in reaching agreement with the
company, there is a fundamental legal problem in
establishing a basis on which an auditor might found a
limitation of his liability to those with whom he has no
contractual tie. Another possibility would be to impose
a statutory 'cap* on an auditor's liability, either fixed
for all auditors or related to variables such as the size
of audit fee or the size of audit firm. However this
suggestion would be an unsatisfactory compromise.
When the cap operated it would prevent plaintiffs from
recovering the full loss suffered, whilst if the auditors
faced more claims in relation to one year than their
insurance provided cover for, they might still be put
out of business and hot all the successful plaintiffs
would be able to recover the amount of the cap.

not least because not all the potential defendants may
be before the court. The proposition would also need
to be considered in relation to the law as a whole, and
there is no particular reason for singling out the
auditors for special treatment. It should in any event
be recognised that even with liability limited to a
proportion of the claimant's loss, the amount payable
by the auditors could still put them out of business.
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jroposal for a Fifth Directive founded on Article 54(3)(g) of
Treaty concerning the structure of public limited companies
sowers and obligations of their organs
240 of 9.9.1983, p. 2 - 38)
[

Scope of application (Article 1)

II

Structure of the company (Article 2)

III

The two-tier system
Section 1 - The management organ and the supervisory organ
(Articles 3 - 4a)
Section 2 - Employee participation in the appointment of
members of the supervisory organ (Article 4b - Ac)
Section 3 -

Employee participation through a body representing
company employees (Article 4d)

Section 4 -

Employee participation through collectively
agreed systems (Article 4e - 4h)

Section 5

- Principles as to appointment of employee
representatives (Article 4i)

Section 6 - Members of the management and supervisory organs
(Articles 5 - 10a)
Section 7 -

IV

Information of and authorization by the supervisory
organ (Articles 11 - 12)

Section 8

- Dismissal of members of management and supervisory
organs (Article 13)

Section 9

- Civil liability (Articles 14 - 21)

The one-tier system
Section 1 - The administrative organ (Article 21a - 21c)
Section 2 - Employee participation in the appointment of
non-executive members of the administrative
organ (Article 21d)
Section 3 - Employee participation through a body representing
company employees (Article 21e)
Section 4 - Employee participation through collectively
agreed systems (Article 21f - 21i)
Section 5 - Principles as to appointment of employee
representatives (Article 21j)
Section 6 - Members of the administrative organ
(Article 21k - 21q)
Section 7 - Information of, and authorization by, the non
executive members of the administrative organ
(Article 21r - 21s)

- 204 -

Section 8 - Dismissal of members of the administrative
organ (Article 21t)
Chapter V
Chapter VI
Chapter VII

Section 9 - Civil liability (Article 21u)
General meeting (Articles 22 - 47)
The adoption and audit of the annual accounts
(Articles 48 - 63)
General provisions (Articles 63a - 65)
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II
(Preparatory Actt)

COMMISSION
Amended proposal for a Fifth Directive founded on Article 54 (3) (g) of the .EEC Treacy
concerning the structure of public limited companies and the powers and obligation* of
their organs (')
(Submitted by the Commisiion to tht Council pursuant to Article 149(2) of the EEC Treaty
on 19 Auguit 1983)
(') OJ No C 131. 13. 12. 1972. p. 49 or Bulletin of the
European Communities (Supplement) 10/72.
ORIGINAL PROPOSAL

AMENDED PROPOSAL

al for a Fifih Directive to coordinate the safewhich, for the protection of the interests of
rs and others, ire required by Member States
npanies within the meaning of the second
aph of Anicle 58 of the EEC Treaty, as regards
•ucture of societes anonymes and the powers
and obligations of their organs

Amended proposal for a Fifth Directive founded on
Anicle 54 (3) (g) of the EEC Treaty concerning the
structure of public limited companies and the powen
and obligations of their organs

JOUNCIL OF THE EUROPEAN
^UNITIES,

Unchanged.

g regard to the Treaty establishing the
ican Economic Community, and in particular
e 54 (3) (g) thereof,
ig regard to the proposal from the Commission,

Having regard to the proposal from the Commission

C),
ng regard to the opinion of the European
iment,

Having regard to the opinion of the European
Parliament (')•

ng regard to the opinion of the Economic and
il Committee,

Having regard to the opinion of the Economic and
Social Comittee ('),

Teas the coordination provided for in Arucle
J)(g) waj begun by Directive 68/15 I/EEC of
larch 1968 governing the disclosure, validity of
g»tions entered into by the representative organs
the nullity of societes anonymes, societes en
imandite par actions and societes a responsabilite

the coordination provided for in Article
Directive
Council
begun by
wa*
$* P) (g)
68/151/EEC O governing the disclosure, validity of
obligation! entered into by the representative organs,
and the nullify of public limited companies and private
limited companies;

ai the coordination of national laws relating to
limited liability companies was continued by
... of ...(') on the annual accounts;

Whereas the coordination of national laws relating to
such limited liability companies was continued byCouncil Directive 78/660/EEC (') on the annual
accounts of such companies and by Council Directive
8J/349/EEC (*) on consolidated accounts;

•<«(*);

:'.e French termi ire ujed in the recitalj of thu
propoiil. they ire to be taken to include a reference 10
">' corrsjpondmg typei of compuiy exuting in each of
«e 10 Member Statei.
°JNoC7, 28. |. 1972.

(•}
(')
(•)
(•)

OJ
OJ
OJ
OJ

No C Ul, U. 12. 1»72, p. 4».
No C 14». 14. 4. mi, p. 17.
NoC 10», t». ». t»74, p. r
No L 45. 14. i. m», p. I.

(•) OJ No L222. 14.1. 1»7I, p. II.
(•) OJNoL 1»J. 11.7. mJ, p- 1.
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Whereas, further, the coordination of laws relating to
societes anonymes must be given priority because
these companies, much more than others, carry on
cross-frontier activities;

further coordination of laws relating to
public limited companies has been given priority owing
to their relative importance as regards cross-frontier
economic activities;
Whereas, accordingly, the lawj of the Member States
relating to the formation and capital of public limited
companies were coordinated by Council Directive
77/9 I/EEC (') and those relating to mergers and
divisions of such companies were coordinated by
Council Directives 78/S55/EEC (') and S2/S91/
EEC (') respectively;
Whereas, so that the protection afforded :o the
interests of members and others is made equivalent,
the laws of the Member States relating to the
structure of public limited companies and to the
powers and obligations of their organs must also be
coordinated;

Whereas the laws of the Member States relating to
the formation and capital of societes anonymes were
coordinated by Directive ... of ...(') and those
relating to mergers of such companies were
coordinated by Directive ... of ...('),
Whereas so that the protection afforded to the
interests of members and others is made equivalent,
the laws of the Member States relating to the
structure of societes anonymes and to the powers and
obligations of their organs must be coordinated,
Whereas in the fields aforesaid equivalent legal
conditions must be created in the Community for
societes anonymes;
Whereas so far as concerns the organization of the
administration of this type of company rwo different
sets of arrangements at present obtain in the
Community; whereas one of these provides for one
administrative organ only while the other provides for
two, namely a management organ responsible for
managing the business of the company and an organ
responsible for controlling the management body,
whereas in practice, even under the arrangement
which provides for only one administrative organ, a
de facto distinction is made berween active members
who manage the business of the company and passive
members who confine themselves to supervision;
whereas in order to delimit clearly the responsibilities
of the persons who are charged respectively with one
or other of these duues it is preferable that there be
separate organs whose responsibility it is to carry
them out; whereas, further, the two-tier system will
facilitate the formation of societes anonymes by
members or groups of members from different
Member States and, thereby, interpenetrauon of
undertakings within the Community; whereas to this
end the introduction of the rwo-uer system on an
optional basis would not be sufficient; whereas that
structure most be made compulsory for all societes
anonymes;

Whereas, in- the fields aforesaid, equivalent legal
conditions must be created in the Community for
competing public limited companies;
Whereas, so far as concerns the organization of the
administration of this type of company, rwo different
sets of arrangements at present obtain in the
Community; whereas one of these provides for one
administrative organ only while the other provides for
two, namely a management organ responsible for
managing the business of the company and an organ
responsible for controlling the management body;
whereas, in practice, even under the arrangement
which provides for only one administrative organ, a
dt facto distinction is often made berween executive
members who manage the business of the company
and non-executive members who confine themselves
to supervision; whereas in both systems a clear
delimitation is desirable berween the responsibilities of
the persons charged with one or other of these duties;
wBcreas the general introduction of such a distinction
will facilitate the formation of public limited
companies by members or groups of members from
different Member States and, thereby, inter
penetrauon of undertakings within the Community;
whereas the general introduction of the rwo-tier
system on a compulsory basis is for the time being
impracticable though such systems should be made
generally available at least as an option for public
limited companies; whereas one-tier systems may
therefore be maintained provided that they are
endowed with certain characteristics designed to
harmonize their functioning with that of rwo-tier
structures;

(') OJ No L 2i, il. 1. 1977, p. 1.
(') OJ NoC 48, 2<. * 1970.
(') OJ NoC 89, 14. 7. 1970.

(') OJ No L 295, 20. 1C. m$, p. J6.
(') OJ No L 378, Jl. 12. 1982, p. 47.
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cis the laws of certain Member States provide
orker participation within the supervisory body
o such provision exists in other Member States;
:is differences in the laws relating to this field
be eliminated not least because they constitute A
ir to the application of the Communiry rules
i are necessary to facilitate transnational
.lions involving reconstruction and interlauon of undertakings, in particular in so far as
rrns the giving of effect to Article 220 of the
:y which provides inter alia for international
er and transfer of the seat; whereas in order to
: provision for worker participation in appointing
dismissing members of the supervisory organ the
:uve does not rr~. ke rules uniform for all the
iber States but leaves them to choose between a
ser of equivalent arrangements;

9.9 S3

Whereas the laws of certain Member States provide
for employee participation within the supervisory or
administrative organ but no such provision exists in
other Member States; whereas provision should be
made for such participation in ail Member States, but
in some Member States employee participation
through a body representing company employees or
through collectively agreed iysteaas is a necessary first
step; whereas differences in the laws relating to this
field must be eliminated not least because they
constitute a barrier to the application of :r.e
Community rules which ire necessary to facilitate
transnational operations involving reconstruction and
interpenetration of undertakings, in particular ;n so
far a_s concerns the giving of effect to Article 22C of
the Treaty which provides inter alia for international
mergers and transfers of sent; whereas, in order to
make provision for employee participation, the
Directive' does not make rules uniform for all the
Member States but leaves them to choose between a
number of equivalent arrangements; whereas certain
common principles are nevertheless necessary in
particular as to the appointment of employee rep
resentatives;
Wnereas the operation of this Directive's provisions
concerning the organization of the company's
administration and employee participation should be
reviewed within five years after the date from which
the provisions of the Directive are to be applied;
whemi thi« review should examine the question
whether, and if so Co what extent, further harmo
nization U desirable, including the question of the
desirability of the general introduction of equal
representation of shareholders and employees on the
supervisory or administrative organ;
Whereas the provisions of this Directive are without
prejudice to the provisions of Directive ... on pro
cedures for informing aad consulting the employees of
undertakings with complex structures, in particular
transnational undertakings (');

lereaj the members of the management and
lervisory organs must be made subject to special
« relating to civil liability which provide for joint
4 several liability, reverse the burden of proof in
•pect of liability for wrongful acu and ensure that
: bringing of proceedings on behalf of the company
r the purpose of making those persons liable is not
Properly prevented;

Unchanged.

hercas, as regards the preparation and holding of
neril meetings, the shareholders must be protected
' equivalent provisions relating to the form, content
'd period of notice, the right to attend and to be
presented at meetings, written or oral information,
Krcise of the right to vote, the majorities required
'f the passing of resolutions and, finally, the nght to

Unchanged.

(') See proposal for thu Directive — OJ No C 297, 15. 11.
1980, p. 3.
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bring proceedings in respect of void or voidable
resolutions:
Whereas certain rights of shareholders should be
capable of being exercised by a minority of them;
Whereas, in the interests of members and others, the
audit of the annual accounu should be carried out by
experts whose independence is guaranteed by special
provisions.

Whereas, in the interest! of members and others,
provisions are also accessary concerning the adoption
of the annual accounts, and in particular the
independence and responsibility of the auditors of
those accounu;
Whereas, pending subsequent coordination, the
application of certain provisions of this Directive may
need to be qualified where a public limited company is
a member of a group,

HAS ADOPTED THIS DIRECTIVE:

Unchanged.

CHAPTER I
Scope of application

Scope of application

Article 1

Article 1

The coordination measures prescribed by this
1.
Directive apply to the laws, regulations and
administrative provisions of the Member States
relating to the following types of company:

The coordination measures prescribed by this
1.
Directive shall apply to the laws, regulations and
administrative provisions of the Member States
relating to the following types of company:

— in Germany: die Aktiengesellschaft,

— in Germany: die Aktiengesellschaft,

— in Belgium: la societe anonyme/de naamloze
vennootschap,
— in France: la societe anonyme,

— in Belgium: la societe anonyme/de naamloze
vennootschap,

— in Italy: la societa per azioni,
— in Luxembourg: la societe anonyme,
— in the Netherlands: de naamloze vennootschap.

— in Denmark: aktieselskabet,
— in France: la societe anonyme,
in Greece: avuvupi) rcaipcia,
in Ireland: the public company limited by shares
and the public company limited by guarantee and
having a share capital,
— in Italy: la societi per azioni,

— in Luxembourg: la societe anonyme,
— in the Netherlands: de naamloze vennooochap,
— in the United Kingdom: the public company
limited by shares and the public company limited
by guarantee and having a share capital
It shall be permissible for the Member States not
2.
to apply the provisions of this Directive to
cooperatives whose legal form is that of one of the
rypes of company mdicitrd in the foregoing
paragraph.

It shall be permissible for the Member States not
2.
to apply this Directive to cooperatives set up in one of
the legal forms indicated in paragraph I. To the
extent that the Laws of the Member States make use
of this possibility, they shall require these companies
to include the word 'cooperative' on all the documents
to which reference is made in Ajticle 4 of Directive
U/151/EEC

-209

SoC240/6

-

Official Journal of the European Communities

ORIGINAL PROPOSAL

AMENDED PROPOSAL

CHAPTER I

CHAPTER II

Structure of the company
Article 2

Structure of the company

1. The Member States shall make provision so that
the structure of the company takes the form provided
for in Chapters II and III of this Directive, the
company thereby having not less than three separate
organs:
(a) the management organ responsible for managing
and representing the company;
(b) the supervisory organ responsible for controlling
the management organ;
(c) the general meeting of shareholders.
2. They shall, further, make provision for the
annual accounts to be drawn up and audited in
manner provided in Chapter IV of this Directive.

CHAPTER II

9.9. 83

Article 2
1.
The Member States shall provide that the
company shall be organized according to a rwo-tier
system (management organ and supervisory organ) in
accordance with Chapter III. They may, however,
permit the company to have a choice between a twotier system organized in accordance with Chapter III
and a one-tier system (administrative organ) in
accordance with the provisions of Chapter IV.

2. The Member States shall in addition make
provision for the general meeting of shareholders in
accordance with Chapter V md the drawing up and
auditing of annual accounts in accordance wich
Chapter VI.
CHAPTER III
THE TTO-TIER SYSTEM
Section 1

The management organ and the supervisory
Article 3

\. The members of the management organ shall be
appointed by the supervisory organ.

2Where the management organ has more than
one member, the supervisory organ shall specify
"hich member of the management organ is reponsible
for questions of personnel and worker relations.
3. The provisions of this Article shall be without
prejudice to national laws under which the
appointment or dismissal of any member of the
management organ cannot be effected against the
"ishes of the majority of the members of the
supervisory organ who were appointed by the
workers or by their representatives.

The management organ and the supervisory organ
Article J
1. (a) The company shall be managed by a
management organ under the supervision of a
supervisory organ.
(b) The members of the management organ shall be
appointed by the supervisory organ. However,
the members of the first management organ
may be appointed in the memorandum or
articles of association.
2.
Where the management organ has several
members, the supervisory organ shall specify which
member of the management organ is more parti
cularly responsible for questions of personnel and
employee relations.
3.
The provisions of this Article shall be without
prejudice to national laws under which the
appointment or dismissal of any member of the
management organ cannot be effected against the
wishes of the majority of the members of the
supervisory organ who were appointed by the
employees.

Article 4

Article 4

'• The laws of the Member-States shall make
provisions that, at any rate for companies which
employ 500 staff or more, the appointment of
members of the supervisory organ shall be made in
manner provided in paragraphs 2 or 3.

1.
In companies employing in the Community on
average less than a number of persons which the
legislation of the Member States cannot fix at more
than 1 OCO, the members of the supervisory organ
shall be appointed by the general meeting. For the
purposes of this calculation, persons employed by sub
sidiary undertakings of a company according to the
legislation applicable to that company in conformity
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with Article I of Directive SJ/J49/EEC shall be
considered to be employed of that company.
2.
Without prejudice to the provisions contained in
the following subparagraphs, the members of the
supervisory organ shall be appointed by the general
meeting.
Not less than one-third of the members of the
supervisory organ shall be appointed by the workers
or their representatives or upon proposal by the
workers or their representatives.
The laws of the Member States may provide in
relation to the appointment of members of the
supervisory board that some of those who are not
appointed in manner provided in the preceding
subparagraphs may be appointed otherwise than by
the general meeting.

2.
In respect of companies employing on average a
number of persons which equals or exceeds the
number fixed Ic accordance with paragraph 1, the
Member Sutes shall provide for employee parti
cipation in the appointment of members of the
supervisory organ in accordance with Articles 4b or
4e.
However, as an alternative to employee participation
in accordance with these Articles, Member States may
provide for employee participation through a body
representing the company's employees in accordance
with Artide 4d or through collectively agreed systems
in accordi^ce with Artide 4e. La all cases. Member
States may provide that employee participation shall
not be implemented in respect of a company when a
majority of the employees has expressed its opposition
to such participation.

3.
The members of the supervisory organ shall be
appointed by that organ. However, the general
meeting or the representatives of the workers may
object to the appointment of a proposed candidate on
the ground either that he lacks the ability to carry out
his duties or that if he were appointed there would,
having regard to the interests of the company, the
shareholders or the workers, be imbalance in the
composition of the supervisory organ. In such cases
the appointment shall not be made unless the
objection is declared unfounded by an independent
body existing under public law.

3.
Where the average number of a company's
employees rises above or fails below the number fixed
in accordance with paragraph 1, that fact need not
affect the application of paragraphs 1 or 2 until the
average number of employee) has exceeded or fallen
below that number for rwo consecutive yean.

4.
As regards companies which employ a lesser
number of workers than that fixed in pursuance of
paragraph I, the members of the supervisory organ
shall be appointed by the general meeting.

4.
The members of the first lupervisory organ may
be appointed in the memorandum or articles of
association.

5.
The members of the first management organ
and of the fint supervisory organ may be appointed
in the statutes or in the instrument of constitution. •

Deleted (but see Article 4 (4) above).

(See Article 4 (2) above)

Artide 4a
By way of derogation from Articles 4 (I), 4b (1), and
4c (1), the laws of the Member States may provide
that not more ftia« one-third of the members of the
supervisory organ may be appointed otherwise than as
provided in those Articles. However, where Article
4b (I) applies, the minimum employee representation
therein specified shall always be respected unless the
conditions specified in the last sentence of Article
4 (2) have been fulfilled.
Section 2
Employee participation in the appointment
members of the supervisory organ

of

Article -tb
(See Article 4 (2) above)

1.
The members of the supervisory organ shall be
appointed by the general meeting as regards a
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maximum of rwo-thirdi and by employee! of the
company as regards a minimum of one-third but
subject to a maximum of one-half.
2.
Where employee! appoint one-half of the
memben of the supervisory organ, iu voting pro
cedures shall ensure that decisions may ultimately be
taken by the memben appointed by the general
meeting.

Article 4c
Article 4 (3) above)

1.
The memben of the supervisory organ shall be
appointed by co-optation by that organ. However, che
general meeting or a committee of shareholder!
designated by that meeting or the representatives of
the employees may object to the appointment of a
proposed candidate on the ground either that he lacks
the ability to carry out his duties or that if he were
appointed the supervisory organ would, having regard
Co the interests of the company, the shareholders and
the employees, be improperly constituted. In luch
cases, the appointment shall not be made unless the
objection is declared unfounded by an independent
body existing under public law.

Section 3
Employee participation through a body representing
company employees
Article 4d
1.
A body representing the employees shall have the
right, in relation to the company's management organ,
to regular information and consultation on che
administration, situation, progress and prospects of the
company, iu competitive position, credit situation and
investment plans. It shall also have the same rights to
information as those conferred on the memben of the
supervisory organ by Article 11.
2.
In addition, in the cases referred to in Article
12 (1), the body representing the employees must be
consulted before the supervisory organ considers
whether to grant authorization. Wnere the supervisory
organ does not comply with the opinion given, it shall
communicate iu reasons to the body representing the
employees. The law, the memorandum or the articles
of association may make other operations subject Co
fhi'» duty of consultation.
3.
The second and third sentences of Article
ICa (2) shall apply to the memben of the body
representing the employees.
4.
The body representing the employees shall meet
at regular intervals, and at least immediately prior to
each meeting of the supervisory organ, and shall be
given all the documentation and ioformacjoa
connected with the agenda of the meeting of the
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supervisory organ needed for its deliberations. At the
request of the body representing the employees, the
r^nii-min of the supervisory organ, his deputy or a
member of the management organ shall attend its

Section 4
Employee participation through collectively agreed
systems
Article 4e

Employee participation shall be regulated in
1.
accordance with collective agreements concluded
between the company or an organization representing
the company and organizations representing its
employees.
Collective agreements concluded pursuant to
2.
paragraph 1 shall respect the provisions of this Section
and of Article 4i and make provisions- at least for
employee participation in the supervisory organ in
accordance with Article 4f or for employee represen
tation in accordance with Article 4g.
Article 4{

The members of the supervisory organ shall be
\.
appointed in accordance with Articles 4b or 4c,
2.

Articlei 5 to 21 shall apply.
Article 4g

Employee representatives shall have the right in
1.
relation to the company's management organ to
regular information and consultation on the
administration, situation, progress and prospects of the
company, its competitive position, credit situation, and
investment plans. They shall also have the same rights
to information as those conferred on the members of
the supervisory organ by Article 11.
In addition, in the cases referred to in Article
2.
12 (1), the law or the collective agreements concluded
pursuant to Article 4e shall provide at least that
employee representatives must be consulted before the
supervisory organ considers whether to grant auth
orization. Where the supervisory organ does not
comply with the opinion given, it shall communicate
its reasons to the employee representatives. The law,
the collective agreements, the memorandum or the
articles of association may make other operations
subject to this duty of consultation.
The second and third sentences of Article
3.
lCa(2) shall apply to employee representatives who
receive information of a confidential nature pursuant
to paragraphs 1 and 2.
Article 4d (4) shall apply to the employee rep
4.
resentatives.
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Article 4h
The Member Starts shall provide that, where
\.
collective agreements are not concluded pursuant to
Article 4e before the end of a period of not more than
one year after the expiry of the period referred to
in Article 64 (2), employee participation shall be
regulated in accordance with Articles 4b, 4c or 4d.
The Member States shall further provide that,
2.
where a collective agreement concluded pursuant (o
Article 4e comes to an end and a subsequent
agreement is not concluded within a period of one
year, employee participation shall be regulated in
accordance with Articles 4b, 4c or 4d.
Section S
Principles as to appointment of employee represen
tatives

Article 4i
To the extent that the employees must participate in
the appointment of memben of the supervisory organ
in accordance with Articles 4b or 4c or through a
body representing the company's employees in
accordance with Article 4d or through collectively
agreed systems in accordance with Article 4e, die
Member States shall ensure that the following
principles are observed:
(a) (he relevant memben of the supervisory organ
and representatives of the employees shall be
elected in accordance with systems of proportional
representation ensuring that minorities are
protected;
(b) all employees must be able to participate in the
election;
(c) the elections shall be by secret ballot;
(d) free expression of opinion shall be guaranteed.
Section 6
Memben of the management and supervisory organs

Article )
Only natural persons may be appointed as
btrs of the management organ.
the laws of the Member States provide
l persons may be members of the supervisory
those legal persons shall designate a
representative vho shall be subject to the
: conditions and obligations as if he were
">% a member of the supervisory organ, but
°"t prejudice to the liability of the legal person
" he represents.

Artifie 6
'fnon may be it the same time a member of the
l S cnient organ and of the supervisory organ.

Article 5
Unchanged.

Article 6

Unchanged.
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Article 7

Article 7

The members of the management organ and of the
supervisory organ shall be appointed for a specified
period not exceeding six years. They shall be eligible
for reappointment.

1.
The members of the supervisory organ shall be
appointed for a specified period not exceeding six
yean. They shall be eligible for reappointment.

Article S

Article 3

The management organ and the supervisory organ
shall not fix che remuneration of their own members.

The management organ and the supervisory organ
shall not fix the remuneration of their own members.
The management organ shall not fix the remuneration
of the members of the supervisory organ.

Article 9

Article 9

2.
In respect of companies employing on average a
number of persons which equals or exceeds the
number fixed in accordance with Article 4(1), the
members of the management organ shall be appointed
for a specified period not exceeding six years. They
shall be eligible for reappointment.

1.
The members of the management organ shall
not, without the authorization of the supervisory
organ, carry on within another undertaking any
activity, whether remunerated or not, for their own
account of any other person.

1.

2.
The general meeting shall be informed each year
of the authorizations given.

2.
The general meeting shall be informed of the
authorizations given.

3.
A natural person shall not be a member of the
supervisory organ of more than 10 companies.

3.
Before a natural person con be appointed a
member of the supervisory organ, the organs or
persons which are empowered to make or object to
appointments shall be informed of any actrricy carried
on by that person within another undertaking,
whether renumerated or not, for his own account or
for the account of any other person.

Article 10

Article 10

Unchanged.

t.
Every agreement to which the company is parry
and in which a member of the management organ or
of the supervisory organ his an interest, even if only
indirect, must be authonzed by the supervisory organ
at least.

1.

2. Where a member of the management organ or
supervisory organ becomes aware that such circum
stances ai are described in paragraph 1 obtain, he
shall inform those rwo organs thereof. The interested
member shall not take part either in the discussion or
decision relating to the giving of the authorization
required under paragraph 1 within the supervisory
organ.

2.
Where a member of the management organ or
supervisory organ becomes aware that such circum
stance! is are described in paragraph 1 obtain, he
shaJl inform those rwo organs thereof. The interested
member shall kave the right to be heard but may not
take part in the discussion or in the decision relating
to che relevant agreement within the management
organ or the decision relating to che giving of the
authorization required under paragraph 1 within the
supervisory organ.

3. The general meeting shall be informed each year
of the authorizations given under paragraph 1.

3.
The general meeting shall be informed of the
authorizations given under paragraph 1.

*• Want of authorization by the supervisory organ
or irregularity in the decision giving authorization

•*.

Unchanged.

Unchanged.
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ie adduced as against third parties save
company proves that the third parry was
he want of authorization or of the irreihe decision, or that in view of the circumrould not have been unaware thereof.
Afcicle lOa
All members of the management and supervisory
1.
organs skill have the same rights and duties is other
members of the same organ, without prejudice to
provisions which make it possible for the functions of
these organs to be allocated among their members.
All the members of the management and
2.
supervisory organs shall carry out their function* in
the interest of the company, having regard to the
interests of the shareholders and employees. They
shall exercise a proper discretion in respect of infor
mation • of a confidential nature concerning the
company. This dury shall continue to apply even after
they have ceased to hold office.

Section 7
Information of and authorization by the supervisory
organ

Article 11

Article 11

management organ shall, not less than
e months, send to the supervisory organ a
the progress of the company's affairs.

The management organ shall, not !«s than
1.
every three months, send to the supervisory organ a
written report on the progress of the company's
affairs.

management organ shall, within three
allowing the end of each financial year,
) the supervisory organ the draft annual
md daft annual report within the meaning
i 2 and 43 of Directive ... of ...

The management organ shall, within five
2.
months following the end of each financial year,
present to the supervisory organ the draft annual
accounts and draft annual report within the meaning
of Articles 2 and 46 of Directive 78/64C/EEC.

supervisory organ may at any time request
management organ a special report on the
'he company or on certain aspects thereof.

At the request of the supervisory organ, the
3.
management organ tKall furnish a special report on
the affairs of the company or on certain aspecu
thereof.

'UfWrvisory organ or one-third of the
'hereof shall be entitled to obtain from the
"it organ all information and relevant
a Jnd to undertake all such investigations as
necessary. The supervisory organ may
°ne or more of its members or one or more
1 e*ercise these powers.

The supervisory organ shall be entitled to
4.
undertake or r^""" to be undertaken all investigations
which may be necessary. At the request of ax least
one-third of the members of the supervisory organ the
management organ shall furnish all information and
documents necessary to the exercise of iu supervision.

" member of the supervisory organ shall be
0 "unine all reports, documents and infor"Pplied by the management organ to the

5.

Unchanged.
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Article 12

Article 12

The authorization of the supervisory organ shall
1.
be obtained for decisions of the management organ
relating to:
(a) the closure or transfer of the undertaking or of
substantial pans thereof;
(b) substantial curtailment or extension of the
activities of the undertaking;
(c) substantial organizational changes within the
undertaking;
(d) establishment of long-term cooperation with
other undertakings or the termination thereof.

1.

2. The law or the statutes may provide that the
authorization of the supervisory organ must be
obtained also for the effecting of other operations.

The law, the memorandum or the articles of
2.
association may provide that the authorization of the
supervisory organ must be obtained also for the
effecting of other operations.

3. The provisions of Article 10 (4) shall apply as
regards third parties.

3.

Unchanged.

Unchanged.
Section 8

Dismissal of members of management aod supervisory
organs

Article 13

Artidt 13
1. The members of the management organ may be
dismissed by the supervisory organ.

\.

2. The members of the supervisory organ may be
dismissed at any time by the organs or persons who
appointed them and under the same procedures.
However, the members of the supervisor}' organ who
were appointed by it under Article 4 (3) may be
dismissed only where proper grounds for dismissal are
found to exist by judgment of the court in
proceedings brought in that behalf by the supervisory
organ, the general meeting or the workers' rep
resentatives.

2. The members of the supervisory organ may be
dismissed at any time by the organs or persons who
appointed them and under the same procedures.
However, the members of the supervisory organ who
were appointed by it under Article 4c may be
dismissed only where proper grounds for dismissal are
found to exist by judgment of a court in proceedings
brought by the supervisory organ, the general meeting
or the employees' representatives.

Unchanged.

Section 9
Civil liability

Article 14

Article 14

1. The laws of the Member States shall make such
provision relating to the civil liability of the members
of the management organ and of the supervisory
organ as to ensure that, at minimum,- compensation is
made for all damage sustained by the company as a
result of breaches of law or of the statutes or of other
wrongful acts committed by the members of those
organs in carrying out their duties.

1. The laws of the Member States shall make such
provision relating to the civil liability of the members
of the management organ and of the supervisory
organ as to ensure that, at minimum, compensation is
made for all damage sustained by the company as a
result of breaches of law or of the memorandum or
articles of association or of other wrongful acts
committed by the members of those organs in
carrying out their duties.

Each member of the organ in question shall be
2.
jointly and severally liable without limit. He may,
however, exonerate himself from liability if he proves
that no fault is attributable to him personally.

2.

Unchanged.
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The provisions of the preceding paragraphs shall
even where the powers vested in the organ have
allocated among its members.

3.

Unchanged.

The authorization given by the supervisory
i shall not have the effect of exempting the
«rs of the management organ from civil liability.

4.

Unchanged.

Furthermore, any discharge, instruction or
irization given by the general meeting shall not
the effect of exempting the members of
nanagement organ or of the supervisory organ
civil liability.

5.

Unchanged.

Proceedings on behalf of the company to
•ce the liability referred to in Article 14 shall be
nenced if the general meeting so resolves.

1.

Unchanged.

-Neither the lav nor the statutes may require for
jissing of a resolution in that behalf a majority
:cr than in absolute majority of votes of the
iholders present or represented.

Neither the law nor the memorandum aor the
2.
articles of association may require for the passing of
such a resolution a majority greater than an absolute
majority of votes of the shareholders present or
represented.

Article 16
nil be provided that proceedings on behalf of the
pany to enforce the liability referred to in Article
hall also be commenced if so requested by one or
e shareholders:

Article 16
It shall be provided that proceedings on behalf
\.
of the company to enforce the liability referred to in
Article 14 may also be commenced if so requested on
behalf of and also in the name of the company by one
or more shareholders:

who hold shares of a certain nominal vaJue or
proportional value which the Member States shall
not require to be greater than 3 % of the capital
subscribed;
or
*ho hold shares of a certain nominal value or
proportional value which the Member States shall
not require to be greater than 100 COO units of
account. This figure may vary up to not more
wan 10 % for purposes of conversion into
national currency.

(a) who hold shares of a certain nominal or
accounting par value which the Member States
shall not require to be greater than 5 % of the
subscribed capital;
or
(b) who hold shares of a certain nominal or
accounting par value which the Member States
shall not require to be greater than ICO OCO ECU.
This figure may vary up to not more than 10 °/o
for purposes of conversion into national currency.

Article 1)

Article 17
le banging of proceedings on behalf of the
mP>ny to enforce the liability referred to in .Article
!|)>H not be made subject, whether by law, the
Uut«orany agreement:
to
Or

Pnor resolution of the general meeting or
tr organ of the company;

Pnor decision of the court in respect of
r°ngful icu of the members of the management

Article D

Should the court <4ittni«i the proceedings
2.
referred to in paragraph 1, it may order the shareholders concerned personally to pay all or part of the
costs of the case where it considers that no reasonable
grounds existed for commencing the proceedings.

Article 17
The bringing of proceedings on behalf of the
1.
company to enforce the liability referred to in Article
14 shall not be made subject, whether by law, the
memorandum or articles of association or any
agreement:
(a) to prior resolution of the general meeting or
other organ of the company;
or
(b) to prior decision of the court in respect of
wrongful acts of the members of the management
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organ or of the supervisory organ, or in respect
of the dismissal or replacement of members
thereof.

organ or of the supervisory organ, or in respect
of the dismissal or replacement of members
thereof.
The provisions of the preceding paragraph shall
2.
not in any way prejudice the right of Member States
to prescribe by law that the proceedings referred to ia
Article 16 may not be brought without prior
permission from the court. The court may refuse such
permission if it considers that the action is clearly
unfounded.
Article 18

Article 18
Renunciation by the company of the right to
1.
bring proceedings on behalf of the company to
enforce the liability referred to in Article 14 shall not
be implied:
(a) from the sole fact that the general meeting has
approved the accounts relating to the financial
year during which the acts giving rise to damage
occurred;
(b) from the sole fact that the general meeting has
given discharge to the members of the
management organ or of the supervisory organ in
respect of that financial year.
For renunciation to take place the following
2.
minimum conditions must be satisfied:
(a) an act giving rise to damage must actually have
occurred;
(b) the general meeting must expressly resolve to
renounce; the resolution shall in no way affect
the right conferred by Article 16 on one or more
shareholders who satisfy the requirements of that
Article, provided they voted against the resolution
or made objection thereto which was recorded in
the minutes.
3. This Article shall apply to all compromises
relating to the bringing of proceedings to enforce the
liability aforesaid which have been agreed between
the company and the member whose liability is in
question.

1.

Unchanged.

For renunciarJoo to take place the following
2.
conditions must be satisfied:
(a) an act giving rise to damage must actually have
occurred;
(b) the general meeting must expressly resolve to
renounce; the resolution shall in no way affect
the right conferred by Article 16 on one or more
shareholders who satisfy the requirements of that
Article, provided [hey voted against the resolution
or made objection thereto which was recorded in
the minutes.
Unchanged.
3.

Article 19

Article 19
Proceedings on behalf
1.
enforce the liability referred to
be brought by a creditor of
unable to obtain payment from

of the company to
in Article 14 may also
the company who is
it.

2. Action by the creditor under the preceding
paragraph shall in no way be affected by such renunci
ation or transactions as are referred to in Article 18.

The provisions of Articles 14 to 18 shall in no way
restrict the personal liability of members of the organs
of the company towards shareholders personally and
towards third parties, pursuant to the general civil law
set down in national legislation.

Article 20

Article 20
1. The Member States shall make such provision
relating to the civil liability of the members of the
management organ and of the supervisory organ as to
ensure that compensation is made for all damage
sustained personally by shareholders and third parties

Deleted.
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li of breaches of law or of the statute* or of
ongful acts committed by the members of
ins in carrying out their duties.
provisions of Article 14 (2) to (5) shall

Article 21
iod in which action to enforce the liability
to in Articles 14, 19 or 20 may be brought
be less than three years from the date of the
ig rise to damage or, if the act his been
ed, from the time when it has become

Article 2!
The period in which an action to enforce the claim
for damages referred to in Article 14 may be brought
shall not be less than three yean from the date of che
act giving nse to damage or, if the act has been
dissembled, from the time when it has become
known.

CHAPTER IV
THE ONE-TIER SYSTEM
Section 1
The adminiitrarjve organ
Article 2 la
1. (a) The company shall be managed by the
executive memben of an administrative organ
under the rupervuioa of the noa-executive
memben of that organ. The number of non
executive memben shall be divisible by three
and greater than the number of executive
memben.
(b) The executive memben of the adminijtrative
organ shall be appointed by the non-executive
memben acting if necessary by a majority.
However, the executive memben of the first
administrative organ may be appointed in the
memorandum or articles of association.
Where the administrative organ has more than
2.
one executive member, the non-executive memben,
acting if necessary by a majority, shall specify which
executive member is more particularly responsible for
questions of penonncl and employee relations.
The provisions of thii Article shall be without
3.
prejudice to national laws under which the
appointment or dismissal of any member of the
administrative organ cannot be effected against the
wishes of the majority of the memben of the
administrative organ who were appointed by the
employees.

Article 21 b
In companies employing in the Community on
1.
average leu than a number of person* which the
Member Stai« shall not fix at more than 1 CCO, the
non-executive memben shall be appointed by the
general meeting. For the purposes of this calculation.
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persons employed by subsidiary undertakings of a
company according Co che legislation applicable co chat
company in .conformity with Article 1 of Directive
83/349/EEC shall be considered co be employees of
chat company.
In respect of companies employing on average a
2.
number of persons which equals or exceeds the
number fixed in accordance with paragraph 1, the
Member States shall provide for employee partici
pation in the appointment of the non-executive
members of the administrative organ in accordance
with Article 2 Id, However, as an aJcernacive to
employee participation in accordance with this Article,
Member States may provide for employee partici
pation through a body representing the company's
employees in accordance with Article 21e or through
collectively agreed systems in accordance with Article
2if. In all cases. Member States may provide that
employee participation shall not be implemented in
respect of a company when a majority of the
employees has expressed its opposition co such, partici
pation.
Where the average number of a company's
3.
employee! rise* above or falls below the number Exed
in accordance with paragraph 1, that fact need not
affect che application of paragraphs 1 or 2 until the
average number of employers has exceeded or fallen
below that number for rwo consecutive years.
The non-executive members of the first
4.
administrative organ may be appointed in the
memorandum or articles of association.

Article 21 c
By way of derogacion from Articles 2lb (1) and 2id,
che laws of che Member States may provide thac ooc
more than one-third of the members of the
administrative organ may be appointed otherwise than
as provided in chose articles. However, where Article
2 id applies, the minimum employee representation
therein specified shall always be respected unless the
conditions specified in che last sentence of Article 2lb
(2) have been fulfilled.

Section 2
Employee participation in the appointment of non
executive members of the adminiscracive organ

Article 2ld
The non-e.Tecucive members of che ad1.
ministrative organ shall be appointed by che general
meeting as regards a maximum of rwo-chirds and by
employees of the company as regards a minimum 01
one-third buc subject to a maximum of one-half.
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Where employees appoint one-half of the non
2.
executive members of the administrative organ, it;
voting procedures shall ensure that decisions of the
non-executive members may ultimately be taken by
the members appointed by the general meeting.
Section 3
Employee participation through a body representing
company employees
Article 21e
A body representing the employee* shall have the
1.
right in relation to the company administrative organ
to regular information and consultation on che
administration, situation, progress and prospects of the
company, iu competitive position, credit situation and
investment plans. It shall also have the same rights to
information as those conferred on the non-execucive
members of the administrative organ by Article 211.
In addition, in the coses referred Co in Article 21s
2.
(1), the body representing the employees must be
consulted before the administrative organ considers
whether to grant authorization. Where che
administrative organ dcxrj not comply wich the opinion
given, it shall communicate iu reasons to che body
representing the employees. The law or che
memorandum or articles of association may make
other operations subject Co fhit duty of consultation.
The second and third sentences of Article 21q
J.
(2) shall apply to the members of the body
representing the employees.
The body representing the employees shall meet
4.
at regular intervals, and at least immediately prior to
each meeting of the administrative organ, and shall be
given all the documentation and information
connected with the agenda of the meeting of che
administrative organ needed for its deliberations. At
the request of che body representing che employees,
the chairman of the administrative organ or his deputy
or an executive member of the administrative organ
shall attend these meetings.
Section 4
Employe* participation through collectively agreed
systems
Article 21 f
Employee participation shall be regulaced in
1.
accordance with -collective agreements concluded
between the company or an organization representing
the company and organizations representing iu
employees.
Collective agreemenu concluded pursuant to
2.
paragraph I shall respect che provisions of this Section
and of Article 2lj and make provisions at least for
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employee participation in the administrative organ
in accordance wirh Article 21g or for employee
representation in accordance with Article 21h.
AfticJe 21 g
Toe non-executive member of the administrative
1.
organ shall be appointed in accordance with Article
2 Id.
2.

Articles 21 j to 2lu shall apply.
Article 2lh

Employee representatives shall have the right in
1.
relation to the company's administrative organ to
regular information and consultation oa the
administration, progress and prospects of the
company, its competitive position, credit situation, and
investment plans. They shall also have the same rights
to information as those conferred on the non
executive members of the administrative organ by
Article 21r.
In addition, in the cases referred to in Article
2.
21s, the law or the collective agreements concluded
pursuant to Article 2lf(l) shall provide at least that
employee representatives must be consulted before the
administrative organ considers whether to grxnt auth
orization. Where the administrative organ does not
comply with the opinion given, it shall communicate
its reasons to the employee representatives. The law,
the collective agreements or the memorandum or
articles of association may make other operations
subject to this duty of consultation.
The second and third sentences of Article 21q
J.
(2) shall apply to employee representatives who
receive information of a confidential nature pursuant
to paragraphs 1 and 2.
4. Article 21e (4) shall apply to the employee
representatives.
Article 2It
The Member Scates shall provide that, where
1.
collective agreements are not concluded pursuant to
Article 2lf before the end of a period of not more
than one year after the expiry of the period referred
to in Article 64 (2), employee participation shall be
regulated in accordance with Article 2Id or 21e.
The Member States shall further provide that,
2.
where a collective agreement concluded pursuant to
Article 21 f comes to an end and a subsequent
agreement is not concluded within a period of one
year, employee participation shall be regulated in
accordance with Article 2Id or 21e.
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Section 5
Principles as to appointment of employee represen
tatives
Article 21j
To the extent that the employees must participate in
the appointment of non-executive memben of the
administrative organ in accordance with Article 2 Id,
or through a body representing the employees in
accordance with Article 21e, or through collectively
agreed systems in accordance with Article 2if, the
Member States shall ensure that the following
principles ore observed:
(a) the relevant memben of the administrative organ
and representatives of the employees shall be
elected in accordance with systems of proportional
representation ensuring that minorities are
protected;
(b) all employees must be able co participate in the
elections;
(c) the elections shall be by secret ballot;
(d) free expression of opinion shall be guaranteed.
Section 6
Memben of the administrative organ
Article 21k
Only natural persons may be appointed as
1.
executive memben of the administrative organ.
Where the laws of the Member States provide
2.
that legal penons may be non-executive memben of
the administrative organ, chose legal penons shall
designate a permanent representative who shall be
subject to the same conditions and obligations as if he
were personally a member of the administrative organ,
but without prejudice to the liability of the legal
penon which he represents.
Article 211
No penon may be at the same time an executive and a
non-executive member of the administrative organ.
Article 21m
The non-executive memben of the ad
1.
ministrative organ shall be appointed for a specified
period not exceeding six yean. They shall be eligible
for reappointment.
In respect of companies employing on average a
2.
number of penoos which equals or exceeds the
number fixed in accordance with Article 2lb (1), the
executive memben of the administrative organ shall
be appointed for a specified period not exceeding six
years. They shall be eligible for reappointment.
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Article 21a
Neither the executive nor the non-executive members
of the administrative organ shall fix their own
remuneration. The executive members of the
administrative organ shall not fix the remuneration of
the non-executive members of the administrative
organ.

Article 2lo
The executive members of the administrative
\.
organ shall not, without the authorization of the nonexecutive members, carry on within another undertaking any activity, whether remunerated or not, for
their own account or for account of any other person.
The general meeting shall be informed of the
2.
authorizations given.
Before a' natural person can be appointed a nonJ.
executive member of the administrative organ, the
organs or persons which are empowered to make
appointments shall be informed of any activity carried
on by that person within another undertaking,
whether remunerated or not, for his own account or
for the account of any other person.

Article 21p
Every agreement to which the company is party
1.
and in which a member, whether executive or nonexecutive of the administrative organ has an interest,
even if only indirect, shall require the authorization at
least of the non-executive members of the
administrative organ.
Where an executive or non-executive member of
2.
the administrative organ becomes aware that such
circumstances as are described in paragraph 1 obtain,
he shall inform the administrative organ thereof. The
interested member shall have the right to be heard but
may not take part La the discussion or in the decision
of the executive members relating to the relevant
agreement or in the decision of the non-executive
members of the administrative organ relating to the
giving of the authorization referred to in paragraph 1.
The general meeting shall be informed of the
3.
authorizations given under paragraph 1.
Want of authorization by the administrative
4.
organ or irregularity in the decision giving authorization shall not be adduced as against third parties
save where the company proves that the third party
was aware of the want of authorization or of the irregular-icy in the decision, or that in view of the circumstances he could not have been unaware thereof.

Aftide 2ltj
All the executive members of the administrative
1.
organ shall have the tame rights and duties, without
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prejudice to provisions making it possible for che
functions of this organ co be allocated amongst iu
members. The same shall apply co che non-executive
members.
2.
All the members of che administrative organ
shall carry out their functions in the interest of che
company, having regard co che interest of the share
holders and che employees. They shall exercise i
proper discretion in respecc of informacion of a
confidencial nature concerning the company. This duty
shall continue to apply even after they have ceased co
hold office.

Section 7
Information of, and authorization by, che non
executive members of the administrative organ

Article :ir
1.
The executive members of che administrative
organ shall, not less than every chree months, present
to the non-executive members a written report on che
progress of the company's affairs.
2.
The executive members of the administrative
organ shall, within five months following che end of
each financial year, presenc co che non-executive
members che draft annual accounts and draft annual
report within the meaning of Articles 2 and 46 of
Directive 78/660/EEC.
3.
At the request of the non-executive members of
che administracive organ, che execucive members shall
furnish a special report on the affairs of che company
or on certain ispecu thereof.
4.
The
non-executive
members
of
the
administrative organ shall be encicled to undertake or
cause Co be undertaken all investigations which may be
necessary. Ac the requesc of ac lease one-third of the
non-executive members, che execucive members shall
furnish all Informacion and documents necessary co
the exercise of cheir supervision.
5.
Each
non-executive
member
of
the
administrative organ shall be entitled co examine all
reports, documents and informacion supplied by the
executive members to another non-executive member.

Article 21s

\.
The administrative organ shall not be able to
delegate power co decide on che following operations:
(a) the closure or transfer of che undertaking or of
substantial parts thereof;
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(b) substantial curtailment or extension of
activities of the undertaking;
(c) substantial organizational changes within
undertaking;

the
the

(d) establishment of long-term cooperation with other
undertaking! or the termination thereof.
The law or the memorandum or articles of
2.
association may prohibit delegation of the power to
decide on other operations.
The provisions of Article 21p (<) shall apply aj
J.
regards third parties.

Section 8
Dismissal of memben of the administrative organ
Article 2lt
The executive memben of the administrative
\.
organ may be dismissed by the non-executive memben
acting by majority.
The non-executive memben of the ad
2.
ministrative organ may be dismissed at my time by the
organs or penons who appointed them and uader the
same procedures.
Section 9
Civil liability
Article 21 u
The provisions of Articles 14 to 21 shall apply to the
executive and noo-executive memben of the
administrative organ.

CHAPTER III

CHAPTER V

GENERAL MEETING

GENERAL MEETING

Article 22

Article 22

The general meeting shall be convened at lean
1.
once each year.
It may be convened
2.
management organ.

at any time by the

1.

Unchanged.

It may be convened at any time by the
2.
management organ or by the executive memben of
the administrative organ.

Article 21

Article 2J

It shall be provided that one or more share
1.
holders who satisfy the requirements of Article 16
may request the company to convene the general
meeting and settle the agenda therefor.

It shall be provided that one or more share
\.
holders who satisfy the requirements of Article 16(1)
may request the company to convene the general
meeting and settle the agenda therefor.

If, following a request made under paragraph I,
2.
no action has been taken by the company within one
month, the competent court must have power to

2.

Unchanged.
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eraj deeting or to authorize it to be
tat shareholders who requested
Article 24

Artick 24

, WJ Of ->.e Member States may provide
ral rrtee^111? °* * company all of whose
'.*e
•.,,"•:.
bv• , notice sent
ire regts^- ,~av• be convened
,
i,rr»» .n every/ other case the meetingo
literedi letw--vened 'X nouce published at least in the
' , natjon i. gazette designated in that behalf
fl)M
Artic'e 3 '*) of Directive 63/15I/EEC of
nt to Arut.ch 1968-

1. (a)

TI notice s r- a-'' contain the following par1 u least:
name of the company and the address of its
filtered office;
e place and date of the meeting;
e type of g?" c "^ meeung (ordinary, extradinary or specie);
sutement of trie formalities, if any, prescnbed
'•the statutes for attendance at the genera]
eeting and for the exercise of the right to vote;

2.

jy provisions of the statutes which require the
ureholder, where he appoints an agent, to
ppoini a person who falls within certain specified
icegories of persons;
ie agenda;
ic wording of proposed resolutions concerning
ich of the items on the agenda.
The length of the period between the date of
Kh by registered letter of the first notice of
ing and the date of the first meeting of the
ral meeting shall be not less than two weeks, and
length of the period between the date of first
tttion of the notice of meeung and the date of
Wit meeting of the general meeung shall be not
tan one month.
Article 25

(b)

The laws of the Member States may provide
that the general meeting of a company all of
whose shares are registered may be convened
by nouce sent by any means of communi
cation which permits verification that ic has
been sent to every shareholder and the date
on which it was sent.
In every other case the meeting shall be
convened by notice published at least in the
national gazette designated pursuant to Article
J (4) of Directive 6J/1S1/EEC.

(a) to (c) unchanged;

(d) a statement of the formalities, if any, prescribed
by the memorandum or articles of association for
attendance at the general meeting and for the
exercise of the right ;o vote;
(e) any provisions of the memorandum or articles of
association which require the shareholder, where
he appoints an agent, co appoint a person who
falls within certain specified categories of
persons;
(f) and (g) unchanged.

3.
The length of the period between the date of
either the dispatch of the first notice of general
meeting by the means referred to in paragraph 1 (a),
or the first publication of the notice of general
meeting in accordance with paragraph 1 (b), and the
date of the first general meeting shall be not less
21 days.

_Anide 25

" shill be provided that one or more sharetrs *ho satisfy the requirements of Arucle 16
"Ruest that one or more new items be included
'* »genda of i general meeting of which notice
"tady been given.

1.
It shall be provided that one or more share
holders who satisfy the requirements of Article 16(1)
may request that one or more new items be included
in the agenda of a general meeting of which nouce
has already been given.

Requests for inclusion of new items in the
1 «hal| be sent to the company within five days
*1n g the date of dispatch by registered letter of
lrst notice of general meeung or within 10 days

2.
Requests for inclusion of new items in the
agenda shall be sent to the company within seven
days following the date of either dispatch of the first
notice of general meeting bv the means referred to in

9.9.83
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Article 24 (1) (a) or die first publication of the notice
of general meeting in accordance with Article 24
(1) (b).

3.
The items whose inclusion in the agenda has
been requested under the last foregoing paragraph
shall be communicated or published in the same way
as the notice of meeting, not less than five days or 10
days, respectively, before the meeting.

3.
Items whose inclusion in the agenda has been
requested under paragraph 2 shall be communicated
or published in the same way is the notice of
meeting, not leu than seven days before the meeting.

Article 26

Article 26

Every shareholder who has completed the formalities
prescribed by law or by the statutes shall be entitled
to attend the general meeting.

Every shareholder who has completed the formalities
prescribed by law or by the memorandum and articles
of association shall be entitled co attend the general
meeting.

Article 27

Article 27

1.
Every shareholder shall be entitled to appoint a
person to represent him at the general meeting.

I.

Unchanged.

2.
The statutes may restrict the choice of rep
resentative to one or .more specified categories of
persons. Every shareholder must, however, have the
right to appoint another shareholder to represent him.

2.

The memorandum or articles of association may

restrict the choice of representative to one or more
specified categories of persons. Every shareholder
must, however, have the right to appoint another
shareholder to represent him.

3.
The appointment shall be made in writing which
shall be sent to the company and be retained by it for
not leu than three years.

3.
The appointment shall be made in writing, sent
to the company and be retained by it for not less than
three years from the date of the general meeting.

Article 28

Article 28

\.
If any person publicly invites shareholders to
send their forms of proxy to him and offers to
•appoint agents for them, Article 27 and the following
provisions shall apply:
(a) the appointment shall relate only to one meeting;
it shall, however, be valid for a second meeting
having the same agenda;
(b) the appointment shall be revocable;
(c) the invitation shall be sent in writing to every
shareholder whose name and permanent address
are known;
(d) the invitation shall contain the following par
ticulars ar least:
(aa) the agenda of the meeting;
(bb) the wording of proposed resolutions
concerning each of the items on the agenda;
(cc) a statement to the effect that the documents
referred to in'Article 30 are available to any
shareholder who requests them;
(dd) a request for instructions concerning the
exercise of the right to vote in respect of
each item on the agenda;
(«) a statement of the way in which the agent
will exercise the right to vote if the
shareholder gives no instructions;

1.
Where national law allowi any person to
publicly invite shareholders to send their forms of
prory to kim and to offer to appoint agents for them.
Article 27 and the following provisions shall apply:
(a) to (g) unchanged.
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(e) die right to vote shall be exerciied in accordance
with the instruction* of the shareholder or, if
none are given by him, in accordance with the
statement made to the shareholder;
(f) the agent may, however, depart from the
instructions given by the shareholder or from the
statement made to him if circumstances anse
which were not known at the time the
instructions or invitation were sent and the
interests of the shareholder might be detri
mentally affected;
(g) where the right to vote has been exercised in a
manner contrary to die shareholder's instructions
or to die statement made to him, die igcnt shall
forthwith inform die shareholder and explain die
reasons dierefor.
The provisions of die foregoing paragraph shall
2.
apply where die company invites the shareholder to
send his form of proxy to it and it appoints an agent
for him.
Article 29
A list of persons present shall be drawn up in respect
of each general meeting before any business is
transacted. The list shall contain die following
particulars at least:
(a) die name and permanent address of each
shareholder present,
(b) die name and permanent address of each
shareholder represented and of die person
representing him;
(c) die number, cla-ss, nominal or proporuonal value
and number of votes attaching to the shares of
each shareholder present or represented.
Article JO
The documents relating to die annual accounts
1.
widun die meaning of Article 2(1) of Directive ... of
.. .(') togedicr widi die report of die persons
responsible for auditing the accounts (Article 60 of
diis Directive) shall be available to every shareholder
at latest from die date'of dispatch or of publication of
the notice of general meeting convened to examine or
adopt die annual accounts and the appropriation of
die results of die financial year

•C) OJ NoC7, 28. I. 1972.
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2.

Unchanged.

Article 29
Unchanged.

(a) unchanged;
(b) unchanged;
(c) die number, class and nominal value, or in die
liicncc of a nominal value, die accounting par
value and die number of votes attaching to the
shares of each shareholder present or represented.

Article 30
The ••T"--'! accounu within die meaning of
1.
Article 2 (1) of Directive 7S/66C/EEC, die proposed
appropriation of profit or treatment of lots where it
does not appear in die *«wnal accounts, die annual
report wicnin die meaning of Article 44 of Directive
7S/64C/EEC, aad die opinion of die persons
responsible for auditing die accounts within the
meaning of Article 58 (2) of diii Directive shall be
available to every saareholder at die latest from die
A-LII- of dispatch or publication of die notice of general
meeting convened to adopt die annual accounts and to
decide on die appropriation of profit or treatment of
lou or. where it is not competent to adopt die annual
accounts, solely to decide on die appropriation of
profit or treatment of lou. Every shareholder shall be
able to obtain a copy of suck documents free of
charge upon request- From diat same date, die report
of die person! responsible for auditing die accounts
witiun the meaning of .Article bC of dais Directive shall
be made available to any shareholder "ashing co
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consult it at the company's registered office and at the
place where the general meeting is to be held.
iragraph I shall apply also to contracts in
of which the approval of the general meeting
red.

The first and second sentences of paragraph 1
2.
shall also apply to contracts in respect of which the
approval of the general meeting is required.

Article 31
erf shareholder who so requests at a general
shall be entitled to obtain correct information
ng the affairs of the company if such infors necessary to enable an objective assessment
de of the items on the agenda.
; management organ shall supply the infor-

communication of information may be
nly where:
umcauon might cause material detriment to
mpany;

Article 31
I.

Unchanged.

The management organ or the executive
2.
members of the administrative organ shall supply the
information.
The communication of information may only be
3.
refused where: •
(a) it would be seriously prejudicial to the company;
or

impany is under legal obligation not to
: the information in question.
itej is to whether a refusal to supply infori jusufied shall be determined by the court.

(b) the company is under a legal obligation not to
divulge the information in question.
4.

Unchanged.

Article 32

Articlf J2
general meeting shall not pass any
:onceming items which do not appear on

1.

Unchanged.

•aph 1 shall not apply provided all the
i are present or are represented at the
eting and no shareholder requires his
at the business in question should not be
be recorded in the minutes.
, however, b< permissible for the Member
apply paragraph 1 to resolutions relating
ing matters:

2.

Unchanged.

of members of the management organ
wory organ or of the persons responsible
ing the accounts, provided that at the
«ing of the general meeting other
re appointed to replace them;
">g of proceedings on behalf of the
to enforce the liability of the members
aagement organ or of the supervisory
wided that the annual accounts have
«ed or. been the subject of a resolution
t meeting;
of; new meeting.

Article 33
^cider's right to vote shall b« pro« fraction of capital subscribed which

It shall, however, be permissible for the Member
3.
States not to apply paragraph 1 to resolutions relating
to the following matters:
(a) deleted;

(b) the bringing of proceedings on behalf of the
company to enforce the liability of the members
of the administrative, management or supervisory
organ, provided that the annual accounts have
been discussed or have been the subject of a
resolution at the same meeting.
(c) unchanged.

Article 33
The shareholder's right to vote shall be pro
1.
portionate to the fraction of the subscribed capital
which the shares represent.

-
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withstanding paragraph I, the lavs of the
States may authonze the statute] to allow:
zuon or exclusion of the right to vote in
a. of shires which carry special advantages;
cuon of vows in respect of shares allotted to
lame shareholder, provided the restriction
ei at least to all shareholders of the same
no case may the right to vote be exercised
ivment up of calls made by the company has
effected.

Notwithstanding paragraph I, the lavs of the
2.
Member States may authonze the memorandum and
the articles of aixooarion to allow:
(a) and (b) unchanged.

Any shareholder who, at the date of the general
3.
meeting. ^*« not paid up f^H< made by the company at
least one month earlier may ooc exercise his right to
Toce-

Articlf 34

Article 34
a shareholder nor his representative shall
die nght to vote attached to his shares or to
wlonging to third persons where the subject
if the resolution relates to:

Unchanged.

harge of that shareholder;
,u vhich the company may exercise against
: shareholder;
release of that shareholder from hiss
igations to the company;
iroval of contracts made between the company
1 chat shareholder.
Article

Article 35
nenu whereby a shareholder undertakes to
any of the following ways shall be void:
it he will always follow the instructions of the
mpany or of one of its organs;
it he will always approve proposals made by
e company or by one of its organs;
at he will vote in a specified manner, or abstain,
consideration of special advantages.

Article 36
Resolutions of the general meeting shall b«
J by absolute majority of votes cast by all the
holders present or represented, unless a greater
rity or other requirements be prescribed by law
the statutes.
The foregoing paragraph shall not apply to the
ntment of memben of the management organ or
t supervisory organ or of the persons responsible
editing the accounts of the company.

Anidt 37
A resolution of the generaJ meeting shall be
'«d for my alteration of the statutes.

Unchanged.

Anidt 36
Resolutions of the general meeting shall be
1.
passed by absolute majority of votes cast by all the
shareholders present or represented, unless: a greater
majority or other additional requirements are pres
cribed by tite law or the memorandum or articles of
association.
Paragraph 1 shall not apply to the appointment
2.
of members of the company organs or of the persons
responsible for auditing the accounts of the company.
Anidt 37
A resolution of the general meeting shall be
1.
required for any alteration of the memorandum or
articles of association.
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2. The laws of the Member States may, however,
provide that the general meeting may authorize
another organ of the company to alter the statutes,
provided:
(a) the alteration is effected only for the purpose of
giving effect to a resolution already passed by the
general meeting;
or
(b) the alteration is imposed by an administrative
authority whose approval is necessary in order for
alterations of the statutes to be valid;

The laws of the Member States may, however,
2.
provide that the general meeting may authorize
another organ of the company to alter the
memorandum or articles of association, provided:
(a) unchanged;

(c) the alteration is effected solely in order that the
statutes comply with compulsory provisions of
law.

(b) the alteration is imposed by an administrative
authority whose approval is necessary in order for ,
alterations of the memorandum or articles of
association to be valid;
(c) the alteration is effected solely in order that the
memorandum and articles of association comply
with compulsory provisions of law.

Article 38

Artidt 38

The complete text of the statutes which is to be put
before the general meeung shall be set out in the
notice of meeting.

The complete text of the alteration to the
1.
memorandum or articles of association which is to be
put before the general metung shall be set out in the
notice of meeting.
The laws of the Member States may, however,
2.
provide '^*' if the general meeting is convened by
notice published pursuant to Article 24 (1) (b), the
text of the alteration referred to In paragraph 1 shall
be made available to shareholders ax the Latest from
the date of publication. Every shareholder shall be
able to obtain a copy of such text free of charge upon
request.

Article 39

Article 39

1. A majority of not less than two-thirds either of
votes earned by shares represented at the meeting or
of the capital subscribed which Ls represented thereat
shall be required for the passing by the general
meeting of resolutions altering the statutes.

A majority of not le« than two-thirds either of
1.
votes earned by shares represented at the meeting or
of the subscribed capital which is represented thereat
shall be required for the passing by the general
meeting of resolutions altering the memorandum or
articles of association.

2. Where, however, the laws of the Member States
provide that the general meeting may validly transact
business only if at least one-half of the. capital sub
scribed is represented, resolutions for alteration of the
statutes shall require a majority not less than that
required under Article 36.
Resolutions of the general meeting which would
3.
have the effect of increasing the liabilities of the
shareholders shall require in any event the approval
of all shareholders involved.

The laws of the Member States may, however,
2.
provide '^••" where at least kilf of the subscribed
capital is represented, the majority provided for in
Article 36 (1) shall suffice.

Article 40
I- A resolution of the general meeting shall, where
the share capital is divided into different classes and
the resolution is detrimental to the holder of shares of
those classes, be valid only if consented to by separate
vote at least of each class.
2.

Article 39 shall apply-

3.

Unchanged.

Article 40
Where the share capital a divided Into different
1.
classes, a resolution of the general meeting shall be
valid only if consented to by separate vote at least of
each class of shareholders whose rights axe affected by
the resolution In question.
2.

Unchanged.
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Articlf 41

Article 41

Minutes shall be prepared of every meeting of
I
the general meeting.
2. The minutes shall contain the following parat least:
(») the place and date of the meeting;

9.9.33

Unchanged.

(b) the resolutions passed;
(c) the result of the voting;
(d) objections made by shareholders to discussion of
particular items of business.
). There shall be annexed to the minutes:
(i) the list of persons present;
(b) the documents relating to the calling of the
general meeting.
4. The minutes and the documents annexed thereto
shall be held at the disposal at least of the share
holders and shall be kept for not less than three years.

Article 42

Article 42
The Member States shall ensure that, without
prejudice to rights acquired in good faith by third
parties, all resolutions of the general meeting are void
or voidable where:
(1) the general meeting was not called in conformity
with Article 24 (I), (2) (b) and (d) and (3);
(b) the subject matter of the resolution was not
communicated and published in conformity with
Article 24 (2) (f) or Article 25 (3), but without
prejudice to the provisions of Article 32 (2)
or (3);
(c) contrary to Article 26, a shareholder was not
allowed to attend the general meeting;
W) contrary to Article 30, a shareholder was unable
to examine a document or, contrary to Article 31,
information was refused to him;
(*) in the course of transacting business, the
provisions of Articles 33 and 34 relating to the
exercise of the right of vote were not observed
and as a result thereof the outcome of the vote
was decisively affected;
0 the majority required under Articles 36 or 39 waj
not obtained.

Unchanged.

(a) to (0 unchanged;

(f) contrary to Article 40 (1), the separate vote did
not take place.
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Article 43

Article 43

Proceedings under Article 42 for nullity or voidability
may be brought at least:
(a) in the case of Article 42 (a), by any shareholder
who was not present or represented at che general
meeting;
(b) in the case of Article 42 (b), by any shareholder
unless he was present or represented at the
general meeting but did not cause to be recorded
in the minutes his objection that the business in
question should not be discussed;
(c) in the case of Article 42 (c), by any shareholder
who was not allowed to attend the general
meeting;
(d) in the case of Article 42 (d), by any shareholder
who was unable to examine any document or to
whom information was refused;
(e) in the case of Article 42 (e), by any shareholder
who was excluded from voting or who disputes
the right to vote of some other shareholder who
voted;
(f) in the case of Article 42 (f), by any shareholder.

Unchanged.
(a) to (f) unchanged;

(f) in the case of Article 42 (g), by any shareholder
belonging Co the class of shareholders whose rights
were affected by the resolution of the general
meeting.

Article 44

Proceedings for nullity or voidability shall be brought
within a period which the Member States shall fix at
not less than three months nor more than one year
from the time when the resolution of the general
meeting could be adduced as against the person who
clairr; that the resolution is void or voidable.

Article 44
Unchanged.

Article 4)

Artide 4}

A resolution of the general meeting shall not be
dedared void where it has be«n replaced by another
resolution passed in conformity with the law or the
statutes. The competent court must have power to
allow the company time to do this.

A resolution of the general meeting shall not be
declared void where it has been replaced by another
resolution passed In conformity with the law or
memorandum and articles of association. The
competent court must have power to allow the
company time to do this.

Article 46

Article 46

The question whether a decision of nullity pro
nounced by a court of law in respect of a resolution
of the general meeting may be relied on as against
third panics shall be governed by Article 12 (1) of
Direcuve 68/15I/EEC of 9 March 1968.

1.
Any judgment declaring a resolution of the
general meeting void shall be published in the manner
prescribed by the laws of each Member State in
accordance with Article J of Directive 68/15 I/EEC.
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The question whether a judgment declaring a
2.
resolution of the general meeting void may be relied
oo at against third parties shall be decided in
accordance with Article 12 (1) of Directive 68/lSl/
EEC.
Article 47
Fhere the laws of the Member States provide for
ip«ciil meetings of holders of certain classes of
ihires, the provisions of Chapter 3 shall apply to such
neetings and to the resolutions thereof.

Article 47

^y/here the laws of the Member States provide for
special meetings of holders of certain classes of
shares, the provisions of Chapter V shall apply
mutatis mutandis to such meetings and to '-he
resolutions thereof.

CHAPTER P/

CHAPTER VI

The adoption and audit of the •'"n"-«l accounts

The adoption and audit of the annual accounts

Article 43

Artide 43

1. The annual accounts within the meaning of
Article 2 of Directive ... of ... shall be adopted by
the general meeting.

The annual accounts within the meaning of
1.
Article 2 of Directive 7S/66C/EEC shall be adopted
by the general meeting.

2. The laws of the Member States may, however,
provide that the annual accounts shall be adopted not
by the general meeting but by the management organ
j'nd the supervisory organ, unless those two organs
decide otherwise or fail to agree.

The lawi of the Member States may, however,
2.
provide that in companies organized according to the
rwo-tier system, the annual accounts shall be adopted
not by the general meeting but by the management
organ and the supervisory organ, unless those rvo
organs decide otherwise or do not reach agreement
on adoption of the *"""-' 1 accounts,

Article 49

Article 49

1. Five per cent of the result for each year, reduced
vhere appropriate by losses brought forward from
previous yean, shall be appropriated to legal reserve
until that reserve amounts to not lesj than 10 % of
che capital subscribed.

Five per cent of any profit for the financial year,
1.
reduced where appropriate by losses brought forward,
shall be appropriated to a legal reserve until that
reserve amounts to not less than 10 % of the sub
scribed capital

2- So long as the legal reserve does not exceed the
amount specified in the foregoing paragraph, it shall
not be used except to set off losses and then only if
reserves are inadequate for that purpose.

So long as the legal reserve does not exceed the
2.
amount specified in the foregoing paragraph, it shall
not be used except to increase the subscribed capital
or to set off losses and then only if other available
reserves are inadequate for tho*e purposes.
Pending subsequent coordination, the Member
3.
States need not apply 'hi* Article to Investment
Companies with Variable Capital as defined in Article
1 (2) of Directive 77/9I/EEC

Article }0
'• The general meeting shall decide how the result
'or each year, reduced where appropriate by the
*fflount of th . losses brought forward from previous
, are to be appropriated.

Artidt JO

The general meeting shall decide how the proGt
1.
or loia for the fi"*"^*l year, increased where appro
priate by profits brought forward and drawings from
reserves available for rhat purpose, and reduced where
appropriate by lottos brought forward *nd amounts
takes to reserves in accordance with the law or the
memorandum or articles of association, is appro
priated or treated.
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The statutes may, however, provide for the
2.
appropriation of a maximum of 50 % of the result
referred to in paragraph 1.

The memorandum or articles of associatu^
2.
may, however, provide for the appropriation of
maximum of 50 °/o of any profit referred to
paragraph 1.

Article 51

One of more persons shall be made responsible
1.
for auditing the accounts of the company.
The audit shall in any event cover the annual
2.
accounts within the meaning of Article 2 of Council
Directive ... of ... and the annual report within the
meaning of Article 4} of that Directive.

Article

Deleted.

Article 52

Article 52

Only persons who are independent of the company
and who are nominated or approved by a judicial or
administrative authority may be charged with the
responsibility of auditing the accounts of the
company.
Article S3

Deleted.

The audit of the accounts shall in no case be
1.
undertaken by persons who are members, or who
during the last three years have been members, of the
management organ, supervisory organ or staff of the
company .whose accounts are to be audited.

The audit of the accounts shall in no cue be
1.
undertaken by penons who are memben, or who
during the last three years have been memben, of the
administratrve, management or supervisory organs, or
of the staff of the company whose .accounts ire to be
audited.
Further, the audit of the accounts shall in no
2.
case be undertaken by companies or firms whose
memben or partnen, memben of the administrative,
mangemenc or supervisory organs, or of which the
pcnoni who have power of representation are
memben, or during the last three yean have been
memben, of the administrative, management or
luperviiory organ or staff of the company whose
accounts are to be audited.

Further, the audit of the accounts shall in no
2.
case be undertaken by companies or firms whose
members or partners, members of the management
organ or supervisory organ, or of which the persons
who have power of representation are members, or
during the last three yean have been members, of the
management organ, supervisory organ or staff of the
company whose accounts are to be audited.

Article 53

Article 54

Article 54

The persons who have audited the accounts
1.
shall in no case be or, for a period of three yean
following cessation of their duties, become members
of the management organ, supervisory organ or staff
of the company whose accounts have been audited.

The penons who have audited the accounts
1.
shall in no case become memben of the
adminsiu-alive, management or supervisory organs or
of the staff of the company whose accounts have been
audited leu than three yean after cessation of their
duties.
Further, the partnen, memben of the
2.
administrative, management or supervisory, organs, or
the persons baring the power of representation of the
companies or firms who have audited the accounts
shall in no case become memben of the
administrative, management or supervisory organ or
of the staff of the company whose accounts have been
audited less than three yean after cessation of their
dudes.
Article 55

2. «Further, the members or partners, members of
the management organ or supervisory organ or the
penons who have power of representation of the
companies or firms who have audited the accounts
shall in no case become members of the management
organ, supervisory organ or staff of the company
vhose accounts have been audited, less than three
yean after cessation of their duties.
Article 55

The penons who are to audit the accounts shall
1be appointed by the general meeting. This Directive

1.

Unchanged.
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however, be without prejudice to the provisions
v of the Member States relating to the
nunent of such persons ac the time of formation
company.
Vhere appointment by the general meeting his
,een made in due time or where any of the
us appointed is unable to carry out his duties,
anagemcnt organ, the supervisor/ organ or any
nolder must have the right to apply to the court
jpomtment of one or more persons :o audit the
mts.

Where appointment by the general meeting his
2.
not been made in due time or where any of th:persons appointed is unable to carry out his duties,
the administrative, management or supervisory organ
or any shareholder must have the nght to apply to a
judicial or administrative authority for appointment of
one or more persons to audit the accounts.

Further, the court must have power to dismiss,
: there are proper grounds, any person
med by the general meeting ;o audit the
ints, and must also have power to appoint some
person for that purpose if application is made
c management organ, supervisor/ organ or by
or more shareholders who satisfy the
rements of Article 16.
application shall be made withm rwo weeks
ving the date of the appointment 3y the general

Further, the judicial or administrative authoriry
3.
must have power to dismiss, where there ire proper
grounds, any person appointed by :he general
meeting to audit the accounts, and must also have
power to appoint some other person tor '.hat purpose
if application is made by '.he administrative,
management or supervisory organ or by one or more
shareholders who sausfy the requirements of Article
16 (1). Such application snail be made within two
weeks of the appointment by the genera] meeting.

mg.
Article )6

Article 36
persons who audit the acccu.-.ts shall be
inied for a period certain of not :ess than three
; nor more than six yean. They snail be eligible
eappointment.

The persons who audit the accounts shall be
appointed for a specified period of not iess than three
years nor more than six yean. They shall be eligible
for reappointmc.nl.
Article 57

Article 57
The remuneration of the persorj appointed by
general meeting to audit the accounts shall be
I for the whole of their period of office before it
mences.

The remuneration, or its method of calculation,
1.
of the penoos responsible for auditing the accounts
shall be fixed for the whole of their period of ot'fice
before it commences, taking account of the nature
and importance of the duties to be carried out.

Apart from the remuneration fjctd pursuant to
graph 1, no remuneration or re.-.efit shall be
'rded to the persons in question L-. respect of their
(ing of the accounts.

2.

Unchanged.

The provisions of paragraph 2"shall apply to the
ons appointed by the court to audit aie accounts.

3.

Deleted.

Article J8
The person! appointed to audit the accounts
I in ill cases examine whether the annual-accounts
»n the meaning of Article 2 cf Directive ... of
C) and the annual report withir. Lie meaning of
de +3 of that Directive are in ccrJcraity with the
*nd the statutes.

3JNoC7, 28. 1. 1972.

Article )8
The persons responsible for auditing the
1.
accounts shall in all cases examine whether the annual
accounts within the meaning of Article 2 of Directive
78/660/EEC give a true and fair view of the
company's assets, liabilities, financial position and
profit or low. They shall also verify the consistency of
the •"""'*! report -within the meaning of Article 46 of
ijje above Directive with the •jnminl accounts for the
same financial year.
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2.
If they have no reservation to make, the persons
responsible for the audit shall so certify on the annual
accounts; otherwise they shall issue their certificate
subject to reservations or shall refuse their certificate.

2.
If they have no reservation to make, the person
responsible for the audit shall deliver an opinion on
the annual accounts that the requirements imposed in
paragraph 1 have been met; otherwise they shall ijju'J
their opinion subject to reservations or shall witho|<j
their opinion.

Article )9
The persons responsible for auditing the accounts
shall be entitled to obtain from the company all infor
mation and relevant documents and to undertake all
such investigations as may be necessary.

Article 19
Unchanged.

Anicle 60

Anicle 60

The persons responsible for auditing the accounts
shall prepare a detailed report relating to die results
of their work. The report shall contain the following
at least:

The persons responsible for auditing the accounts
shall prepare a detailed report relating to the results
of their work. The report shall contain the following
at least:
(a) deleted;

(a) an indication of whether the provisions of Article
58 (I) have been observed;
(b) observations concerning any infringements of law
or of the statutes which have been found in the
company's accounts, in its annual accounts or in
the management report;
(c) observations concerning any facts noted which
constitute a senous danger to the financial
situation of the company;
(d) the complete text of the certificate given pursuant
to Article 53 (2). Wnere reservations have been
withheld, the rcxsons therefor shall be specified.

(b) observations concerning any infringements of law
or of the memorandum or articles of association
which have been found in the company's
accounts, annual accounts or annual report in the
course of the audit;
(c) observations concerning any facts noted in the
course of the audit which constitute a senous
danger to the financial position of the company;
(d) the complete text of the opinion delivered
pursuant to Article 58 (2). Vherr reservations
have been made or where the opinion has been
withheld, the reasons therefor shall be specified.
Anicle 61

Anicle 61
Save where proper grounds exist, the persons
responsible for auditing the accounts shall not be
dismissed by the general meeting before the end of
their period of office.

Unchanged.

Article 62

Anicle 62

Articles 14 to 21 of this Directive shall apply in
respect of the civil liability of the persons responsible
for auditing the accounts, so as to ensure that
compensation is made for any damage sustained by
the company, any shareholder or third parry as a
result of wrongful acts committed by those persons
aforesaid in carrying out their dudes.

Articles 14 to 19 and 21 shall apply in respect of the
civil liability of the persons responsible for auditing
the accounts, so as to ensure that compensation is
made for any damage sustained by the company as a
result of wrongful acts committed by the aforesaid
pcnooi in carrying out their duties.

Anicle 63

Anicle 63

1.
The Member States shall
prejudice to nghts acquired in
parties, all resolutions of
responsibility it is to adopt the
void or voidable where:

ensure that, without
good faith by third
the organ whose
annual accounts are

Unchanged.
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ORIGINAL PROPOSAL

innuil accounts have not been audited in
srmity with Article 58 (1);
;ertificate relating to the annual accounts has
refused in accordance with Article 58 (2);
mnuil accounts have not been audited by a
>n nominated or approved in manner
ired by .Article 52;
annual accounts have been audited by a
>n who, under Article 53, should not have
made responsible for the audit, or who has
dismissed by the court in conformity with
:le 55 (3) or by the general meeting in
ormity with .Article 61,

AMENDED PROPOSAL

(a) unchanged;
(b) the opinion relating to the annual accounts has
been withheld in accordance with Article 53 (2);
(c) to (e) unchanged.

annual accounts have been audited by a
on vho, contrary to Article 55 (1), was not
limed by the general meeting or who,
;rary to Article 55 (2) or (3), was not
jinted by the court.
xeedings for nullity or voidability may be
it least by any shareholder.

2.

Unchanged.

tides 44 to 46 shall apply.

3.

Unchanged.

' CHAPTER VII

CHAPTER V

General provisions

General provisions

For the purposes of this Directive, the ECU shall
1.
b< that defined by Regulation (EEC) No 318C/78 (').
The equivalent in national currency shall be calculated
initially at the rate obtaining on the date of adoption
of this Directive.
Every five years the Council, acting on a
2.
proposal from the Commission, shall examine and, if
need be, revise the amounts expressed in ECU in this
Directive, in the light of economic and monetary
trends in the Community.

Artide 6Jb
1.

Pending

subsequent

coordination

where

the

company b the parent undertaking of a group, the
Member States:

(a) may derogate from Articles 4 and 2lb in so far as
may be necessary to permit the employees of sub
sidiary undertakings of that group to be included
in the system of participation or representation of
employees applicable to that parent undertaking in
accordance with this Directive:
(') OJ No L 37*. JO. 12. 1971, p. 1.
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ORIGINAL PROPOSAL

AMENDED PROPOSAL

(b) need not apply Articles IQa (2) first sentence and
21q (2), first sentence, in respect of decisions
concerning a subsidiary undertaking of that
group.
Pending subsequent coordination, the Member
la.
States may derogate from Articles 4 to 4i and 21b to
21i where the company is:
(a) a financial holding company as defined in Article
5 (3) of Directive 7S/66C/EEC or
(b) the parent undertaking of an international group
and its sole object is the coordination of the
management and financing of subsidiary under
takings.
Pending subsequent coordination, where the
2.
company is a subsidiary undertaking of a group, the
Member States:
(a) need not -apply Articles 4 and 21 b provided that
the employees of that subsidiary undertaking
are included in the system of participation or
representation of employees applicable to the
parent undertaking of that group in accordance
with chit Directive;
(b) may, provided that the employees' participation or
representation rights are guaranteed in accordance
with subparagraph (a), derogate from Articles 12,
14 and 21s in so far as may be necessary to allow
that subsidiary undertaking to be managed in
accordance with group strategy, and on condition
that the parent undertaking assumes responsibility
for the liabilities of the subsidiary undertaking
towards third parties and as regards Article 14 for
the liabilities to which that Article refers.
(c) may derogate from Articles 3 (1) (b) and 13 (1)
where the members or the supervisory organ of
the subsidiary undertaking are appointed in
accordance with Article 4c.
Afiicle iJc

Not more than Gre years after the expiry of the
1.
period referred to in Article 64 (2), the Commission
shall submit a report to the Council and Parliament
on the experience of Member States as regards the
application of *K'« Directive and in particular Articles
2 to 4i, 11, 12 and 2Ib co 21s thereof.
In chat report the Commission shall devote particular
attention to the view communicated to it regarding
the application of those Articles by the organizations
of employers and employees involved in their
application.
The Commission shall
2.
priate, in the report referred
detailed proposals concerning
this Directive in general and
to in paragraph 1.

include, where appro
to in paragraph 1, more
the matters governed by
by the Articles referred
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AMENDED PROPOSAL

OWCINAL PROPOSAL

Article 6Jd
The Member States may derogate from Articles 4 to
4i and 2lb to 21i with respect to companies whose
sole or principal object is:
charitable,
humanitarian,
religious,
(a) political,
or
artistic;
or
scientific
,
educational
(b) related to public information or expression of
opinion.
Such special provision must be limited to that which is
necessary to ensure that such undertakings enjoy the
freedom to which they arc entitled under the national
laws to which they ire subject.

Article 64

Article 64
1. The Member States shall bring into force within
13 months following the notification of this Directive
ill luch amendments to their laws, regulations or
administrative provisions aj may be necessary to
comply with the provisions of this Directive and shall
inform the Commission thereof.

The Member States shall bring into force before
1.
. . . the laws, regulations and administrative provisions
necessary 'to comply with this Directive. They shall
immediately inform the Commission thereof.

2. The Member States may provide that the
imendments co their laws ai referred to in paragraph
I shall not apply to companies already in existence at
the time of entry into force of those amendments
until 18 months after that time.

The Member States may provide that the lawj,
2.
regulations and administrative provisions referred to
in paragraph 1 shall not apply to companies already
in existence at the time of entry into force thereof
until the end of a period of 18 months after the date
referred to in paragraph 1. The period of 18 months
may, however, be four years in respect of the
application of Article 2 (1).

3. The Member States shall communicate to the
Commission, for information, the texts of the draft
lavs and regulations, together with the grounds
therefor, relating to the field governed by this
Directive. The texts shall be communicated not later
than six months before the proposed date of entry
into force of the drafts.

3.

Unchanged.

Article 6)

Article 65
This Directive is addressed to che Member States.

Unchanged.
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Third amendment to the proposal for a Fifth Council Directive based on
Article 54 of the EEC Treaty concerning the structure of public limited
companies and the powers and obligations of their organs
(COM (91) 372 FINAL - SYN 3)
{0 .J. NO. C 321 Of 12.12.1991, p.9-12)
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II
(Preparatory Acts)

COMMISSION
Third amendment to the proposal for a Fifth Council Directive based on Article 54 of the EEC
Treaty concerning the structure of public limited companies and the powers and obligations of
their organs

(91/C 321/09)
COM(91) 372 final — SYN 3
(Submitted by the Commission pursuant to Article 149 (3) of the EEC Treaty on 20 November
1991)

SECOND AMENDMENT

THIRD AMENDMENT

ccond amendment to the proposal for a Fifth Directive
ascd on Article 54 of the EEC Treaty concerning the
inicture of public limited companies and the powers and
obligations of their organs

Third amendment to the proposal for a Fifth Directive
based on Article 54 of the EEC Treaty concerning the
structure of public limited companies and the powers and
obligations of their organs

'HE COUNCIL OF THE EUROPEAN COMMUNITIES,

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

•laving regard to the Treaty establishing the European
Economic Community, and in particular Article 54
hereof,

Unchanged

Having regard to the amended proposal from the
Commission ('),

Having regard to the amended proposal from the
Commission ('),

In cooperation with the European Parliament,

In cooperation with the European Parliament (2),

Having regard to the opinion of the Economic and
Social Committee,

Having regard to the opinion of the Economic and
Social Committee (3),

First to twelfth recitals unchanged

0 OJ No C 240, 9. 9. 1983, p. 2.

(') OJ No C 7, 11. 1. 1991, p. 4.
(') Opinion of 10 July 1991.
(') Opinion of 3 July 1991.
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SECOND AMENDMENT

THIRD AMENDMENT

A new recital is inserted between the twelfth and thir
teenth, as follows;

Unchanged

Whereas the position of shareholders regarding the
exercise of their voting rights should be strengthened in
order to ensure a wide measure of participation in the
life of the company; whereas voting rights should
accordingly be proportionate to the shareholder's stake
in the company capital, and limits should be imposed on
the issue of preference shares without voting rights;
whereas the freedom of the general meeting to appoint
members of the organs of the company should not be
reduced by giving particular categories of shareholders
an exclusive right to put forward nominations; whereas
the majority required for such resolutions on the pan of
the general meeting should be no greater than the
absolute majority;

Fourteenth and fifteenth recitals unchanged

HAS ADOPTED THIS DIRECTIVE:

HAS ADOPTED THIS DIRECTIVE:

Articles 1 to 3 unchanged

Article 4

Article 4

Paragraphs 1 to 4 unchanged

Unchanged

Paragraph 5
(new)
5- The memorandum or articles of association may
not confer on the holders of a particular category of
shares an exclusive right to put forward nominations for
a majority of those members of the supervisory organ
whose appointment is a matter for the general meeting.

Articles 4a to 21a unchanged

Article 2lb

Article 21 b

Paragraphs 1 to 4 unchanged
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SECOND AMENDMENT

THIRD AMENDMENT

Paragraph 5

Unchanged

(new)
5 The memorandum or articles of association may
n0t confer on the holders of a particular category of
shares an exclusive right to put forward nominations for
j majority of those members of the administrative organ
vhose appointment is a matter for the general meeting.

Articles 21c to 32 unchanged
Article 33

Article 33

1. The shareholder's right to vote shall be
proportionate to the fraction of the subscribed capital
which the shares represent.

Unchanged

2. Notwithstanding paragraph 1, the laws of the
Member States may authorize the memorandum and the
ankles of association to allow restriction or exclusion of
the right to vote in respect of shares which carry special
pecuniary advantages. Such shares may not be issued for
an amount exceeding 50 % of the subscribed capital.
Where the company has not fulfilled the obligations
arising in respect of such shares for a period which may
not exceed three consecutive accounting years, the
holders of those shares hall acquire voting rights in
proportion to the fraction of the subscribed capital which
those shares represent, and the voting rights thus
acquired shall be equivalent to those of the other share
holders.

Notwithstanding paragraph 1, the laws of the
2.
Member States may authorize the memorandum and the
articles of association to allow restriction or exclusion of
the right to vote in respect of shares which carry special
pecuniary advantages. Such shares may not be issued for
an amount exceeding 50 % of the subscribed capital. If
the company does not fulfil the obligations arising in
respect of such shares, the holders of those shares shall
acquire, in proportion to the fraction of the subscribed
capital which those shares represent, voting rights equi
valent to those of the other shareholders which they may
exercice during such time as they are not in receipt of
the abovementioned pecuniary advantages.

3 Any shareholder who, at the date of the general
rowing, has not paid up calls made by the company at
'fast one month earlier may not exercise his right to
vote.

Unchanged

Articles 34 and 35 unchanged
Article 36

Article 36
1 Resolutions of the general meeting shall be passed
ty absolute majority of votes cast by all the shareholders
Pr«ent or represented, unless a greater majority or other
Jdditional requirements are prescribed by the law or the
"icrnorandum or articles of association.

Unchanged

2 Paragraph 1 shall not apply to the appointment of
^mbers of the company organs or of the persons
rtsPonsible for auditing the accounts of the company.

Deleted
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THIRD AMENDMENT

3.
For resolutions appointing or dismissing members
of the administrative, management or supervisory organ,
neither the law nor the memorandum or anicles of asso
ciation may require a majority greater than the absolute
majority of votes cast by all the shareholders present or
represented.

Unchanged

Articles 37 to 63d unchanged
Article 64

Article 64
Paragraphs 1 to 3 unchanged

Paragraph 4

Unchanged

(new)
4.
When Member States adopt these measures, they
shall contain a reference to this Directive or shall be
accompanied by such reference on the occasion of their
official publication. The methods of making such a
reference shall be laid down by the Member States.

Article 65 unchanged
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II
(Preparatory Acts)

COMMISSION

Proposal for a Council Directive on procedures for informing and consulting the
employees of undertakings with complex structures, in particular transnational undertakings

(Submitted by the Commission to the Council on 24 October 1980)

TOE COUNCIL OF THE EUROPEAN
COMMUNITIES,

Having regard to the Treaty establishing the
European Economic Community, and in particular
Article 100-thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the Economic and
l Committee,
H '
navmg regard to the opinion of the European Par-

s the Council adopted on 21 January 1974 a
concerning a social action programme (');
fe
lto erea? m a common market where national
K0nom j<: are closely interlinked it is essential, if
^i1°m 'c activities are to develop in a harmonious
°n ' that undertakings should be subject to the
°JNoC 13, 12.2. 1974, p.

same obligations in relation to Community employees
affected by their decisions, •whether they are
employed in the Member State to whose legislation
the undertaking is subject or in another Member
State;

Whereas the procedures for informing and consulting
employees as embodied in legislation or practiced in
the' Member States are often inconsistent •with the
complex structure of the entity which takes the
decisions affecting them; whereas this may lead to
unequal treatment of employees affected by the
decisions of one and the same undertaking; whereas
this may stem from the fact that the information and
consultation procedures do not apply beyond national
boundaries;

Whereas this situation has a direct effect on the
operation of the common market and consequently
needs to be remedied by approximating the relevant
laws while maintaining progress as required under
Article 117 of the Treaty;

Whereas this Directive forms part of a series of
directives and proposals for directives in the field of
company and labour law;

No C 297/4
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HAS ADOPTED THE FOLLOWING DIRECTIVE:
SECTION I
SCOPE AND DEFINITIONS

Article 1

(b) Management

The person or persons responsible for t
management of an undertaking under t
national legislation to which it is subject.

This Directive relates to:
— procedures for informing and consulting
employees^ employed in a Member State of the
Community by an undertaking whose decisionmaking centre is located in another Member State
or in a non-member country (Section II);
— procedures for informing and consulting
employees where an undertaking has several
establishments, or one or more subsidiaries, in a
single Member State and where its decisionmaking centre is located in the - same Member
State (Section III).
Article 2
For the purposes of this Directive the following
definitions shall apply:

(a) Employees'representatives
The employees' representatives refered to in
Article 2 (c) of Council Directive 77/187/EEC of
14 February 1977 on the approximation of the
laws of the Member States relating to the safe
guarding of employees' rights in the event of
transfers of undertakings, businesses or parts of
businesses (').

(c) Decision-making centre
The place where the management of an unde
taking actually performs its functions.

Article 3
1.
For the pursoses of this Directive an undi
taking shall be regarded as dominant in relation to
the undertakings it controls, referred to as si
sidiaries.
2.
An undertaking shall be regarded as a subsidk
where the dominant undertaking, either directly
indirectly,
(a) holds the majority of votes relating to the shai
it has issued,
or
(b) has the power to appoint at least half of t
members of its administrative, management
supervisory bodies where these members hold t
majority of the voting rights.

SECTION II
INFORMATION AND CONSULTATION PROCEDURES IN TRANSNATIONAL UNDER
TAKINGS
Article 4
The management of a dominant undertaking whose
decision-making centre is located in a Member State
of the Community and which has one or more sub
sidiaries in at least one other Member State shall be
required to disclose, via the management of those
subsidiaries, information to employees' representatives
in all subsidiaries employing at least 100 employees in
the Community in accordance with Article 5 and to
consult them in accordance with Article 6.

Article 5

Community giving a clear picture of the activities
the dominant undertaking and its subsidiaries tak
as a whole.

2.

This information shall relate in particular to:

(a) structure and manning;
(b) the economic and financial situation;
(c) the situation and probable development of I
business and of production and sales;

1.
At least every six months, the management of a
dominant undertaking shall forward relevant infor
mation to the management of its subsidiaries in the

(e) production and investment programmes;

(') OJNo L61, 5. 3. 1977, p. 26.

(f) rationalization plans;

(d) the employment situation and probable trends;

11180

man ufacturing and working methods, in
particular the introduction of new working
me thods;
rt,) all procedures and plans liable to have
stantial effect on employees' interests.

sub-

v

The management of each subsidiary shall be
quired to communicate such information without
Jelay to employees' representatives in each subsidiary.
^ Where the management of the subsidiaries is
unable to communicate the information referred to in
paragraphs (1) and (2) to employees' representatives,
ili'e management of the dominant undertaking must
communicate such information to any employees'
representatives who have requested it to do so.
5, The Member States shall provide for appropriate
penalties for failure to comply with the obligations
hid down in this Article.
Article 6
1. "Where the management of a dominant under'ttking proposes to take a decision concerning the
•whole or a major pan of the dominant undertaking
'or of one of its subsidiaries which is liable to have a
substantial effect on the interests of its employees, it
shall be required to forward precise information to
jhe management of each of its subsidiaries within the
Community not later than 40 days before adopting
Ith'e decision, giving details of:
— the grounds for the proposed decision;
— the legal, economic and social consequences of
such decision for the employees concerned;
~ the measures
employees.

planned

in

respect

of

these

~ The decisions referred to in paragraph (1) shall
•* those relating to:

the closure or transfer of an establishment or
major parts thereof;
' >
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restrictions,
extensions
or
substantial
"lodifications to the activities of the undertaking;

' major modifications with regard to organization;
"ic 'ntroduction of long-term cooperation with
otner undertakings or the cessation of such
Co°peraiion.
3.

.'he management of each subsidiary shall be
del '
tO cornrnijn i cate this info/mation without
llic - to. 'ts employees' representatives and to ask for
r °Pinion within a period of not less than 30 days.

4.
Where, in the opinion of the employees' rep
resentatives, the proposed decision is likely to have a
direct effect on the employees' terms of employment
or working conditions, the management of the sub
sidiary shall be required to hold consultations with
them with a view to reaching agreement on the
measures planned in respect of them.
5.
Where the management of the subsidiaries does
not communicate to the employees' representatives
the information required under paragraph (3) or does
not arrange consultations as required under
paragraph (4), such representatives shall be auth
orized to open consultations, through authorized
delegates, with the management of the dominant
undertaking with a view to obtaining such infor
mation and, where appropriate, to reaching
agreement on the measures planned with regard to
the employees concerned.
6.
The Member States shall provide for appropriate
penalties in case of failure to fulfil the obligations laid
down in this Article. In particular, they shall grant to
the employees' representatives concerned by the
decision the right of appeal to tribunals or other
competent national authorities for measures to be
taken to protect their interests.

Article 7
1.
Where in a Member State a body representing
employees exists at a level higher than that of the
individual subsidiary, the information provided for in
Article 5 relating to the employees of all the sub
sidiaries thus represented shall be given to that body.
2.
The consultations provided for in Article 6 shall
take place under the same conditions with the rep
resentative body referred to in paragraph (1).
3.
A body representing all the employees of the
dominant undertaking and its subsidiaries within the
Community may be created by means of agreements
to be concluded • between the management of the
dominant undertaking and the employees' represen
tatives. If such a body is created, paragraphs 1 and 2
shall be applicable.

Article 8
Where the management of the dominant undertaking
whose decision-making centre is located outside the
Community and which controls one or more sub-
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sidiaries in the Community does not ensure the
presence within the Community of a least one person
able to fulfil the requirements as regards disclosure of
information and consultation laid down by this
Directive, the management of the subsidiary that
employs the largest number of employees within the
Community shall be responsible for fulfilling the
obligations imposed on the management of the
dominant undertaking by this Directive.

Article 9
1.
The management of an undertaking whose
decision-making centre is located in a Member State
of the ' Community and which has one or more
establishments in at least one other Member State

shall disclose, via the management of thus
establishments, information to the employees' rcpfli
sentatives in all of its establishments in ;<Ja
Community employing at least 100 employees B
accordance with Article 5 and consult them u
accordance with Article 6.
2.
The management
decision-making centre
country and which has
one Member State shall
referred .to in paragraph

of an undertaking whoi
is located in a non-membo
at least one establishment
be subject to the obligation
(1).

3.
For the purposes of applying this Article, {bm
terms' 'dominant undertaking' and 'subsidiary? Jh
Articles 4 to 8 shall be replaced by the terms 'und&a
taking' and 'establishment' respectively.

SECTION III
PROCEDURES FOR INFORMING AND CONSULTING THE EMPLOYEES OF UNDER
TAKINGS WITH COMPLEX STRUCTURES WHOSE DECISION-MAKING CENTRE IS
LOCATED IN THE COUNTRY IN WHICH THE EMPLOYEES WORK
Article 10
The management of a dominant undertaking whose
decision-making centre is located in a Member State
of the Community and which has one or more sub
sidiaries in the same Member State shall be required,
via the management of its subsidiaries, to disclose
information to employees' representatives in all sub
sidiaries employing at least 100 employees in that
State in accordance with Article 11 and to consult
them in accordance with Article 12.

Article 11
1.
At least every six months, the management of a
dominant undertaking shall forward relevant infor
mation to the management of its subsidiaries in the
Community giving a clear picture of the activities of
the dominant undertaking and its subsidiaries taken
as a whole.
2.

This information shall relate in particular to:

(a) structure and manning;

(b) the economic and financial situation; •
(c) the situation and probable development of the
business and of production and sales;
(d) the employment situation and probable trends;
(e) production and investment programmes;
(0 rationalization plans;

(g) manufacturing
particular the
methods;

methods, S&
and working
introduction of new working

(h) all procedures and plans liable to have a subs
stantial effect on employees' interests.
3.
The management of each subsidiary shall be
required to communicate such information withoiijt
delay to employees' representatives in such subsidiary
4.
Where the management of the subsidiaries IS
unable to communicate the information referred to in
paragraphs (1) and (2) above to employees' repre
sentatives, the management of the dominant under?
taking must communicate such information to .aiij
employees' representatives who have requested it to
do so.
5.
The Member State shall provide for appropriatg
penalties in case of failure to fulfil the obligation laid
down in this Article.
Article 12
1.
Where the management of a dominant under
taking proposes to take a decision concerning the
whole or a major part of the dominant undertaking
or of one of its subsidiaries which is liable to have a
substantial effect on the interests of its workers, it
shall be required to forward precise information to
the management of each of its subsidiaries within the
Community not later than 40 days before adopting
the decision, giving details of:
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ffte grounds for the proposed decision;
Ethe 'eSa'> economic and social consequences of
§tsuch decision for the employees concerned;
g?;the measures
"employees.

planned

in

respect

of

laid down in this Article. In particular, they shall
grant to the employees' representatives concerned by
the decision the right of appeal to tribunals or other
competent national authorities for measures to be
taken to protect their interests.

these

decisions referred to in paragraph (1) shall
fthose relating to:
S''the closure or transfer of an establishment or
major part thereof;
^restrictions,
extensions
or
substantial
^modifications to the activities of the undertaking;
JSjmajor modifications with regard to organization;
Pjjrthe introduction of long-term cooperation with
other undertakings or the cessation of such
cooperation.

Jfi The management of each subsidiary shall be
(quired to communicate this information without
gjlay to its employees' representatives and to ask for
mt opinion within a period of not less than 30 days.

P

Where, in the opinion of the employees' repretatives, the proposed decision is likely to have a
lOirect effect on the employees' terms of employment
ij>r working conditions, the management of the subjfluiary shall be required to hold consultations with
||Mm with a view to reaching agreement on the
planned in respect of them.
re • • /

UV Where the management of the subsidiaries does
ri, .communicate to the employees' representatives
^information required under paragraph (3) or does
;-,
arrange consultations as required under
/*!*§r:»ph (4), such representatives shall be auth». Zc° to open consultations, through authorized
± j*>ates> w'th the management of the dominant
'• .Crtaking with a view to obtaining such infor'• Il0n and, where appropriate, to reaching
j? ecmcnt on the measures planned with regard to
n ~..__- concerned.

flh
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ill) |-Member States shall provide for appropriate
tles in the case of failure to fulfil the obligations

Article 13
1.
Where in a Member State a body representing
employees, exists at a level higher than that of the
individual subsidiary, the information provided for in
Article 11 relating to the employees of all the sub
sidiaries thus represented shall be given to that body.

2.
The consultations provided for in Article 12
shall take place under the same conditions with the
representative body referred to in paragraph (1).

3.
A body representing all the employees of the
dominant undertaking and its subsidiaries within the
Community may be created by means of agreements
to be concluded between the management of the
dominant undertaking .and the employees' represen
tatives, unless provision is made for it by national law.
If such a body is created, paragraphs 1 and 2 shall be
applicable.

Article 14-

1.
The management of a dominant undertaking
whose decision-making centre is located in a Member
State of the Community and which has one or more
establishments in the same Member State shall be
required to disclose, via the management of the sub
sidiaries, information to the employees' repres
entatives in all its subsidiaries employing at least 100
employees in accordance with Article 11 and to
consult them in accordance with Article 12.

2.
For the purposes of applying this Article, the
terms 'dominant undertaking' and 'subsidiary' in
Articles 10 to '13 shall be replaced by the terms
'undertaking' and 'establishment' respectively.
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SECTION IV
SECRECY REQUIREMENTS

Article
Members and former members of bodies
1.
representing employees and delegates authorized by
them shall be required to maintain discretion as
regards information of a confidential nature. Where
they communicate information to third parties they
shall take account of the interests of the undertaking
and shall not be such as to divulge secrets, regarding
the undertaking or its business.

The Member States shall empower a tribunal's
2.
other national body to settle disputes concerning
confidentiality of certain information.

The. Member States shall impose appropriat*
3.
penalties in cases of infringement of the secrecjj
requirement.

'SECTION V
FINAL PROVISIONS

Article 16
This Directive shall be without prejudice to measures
to be taken . pursuant to Council Directive
75/129/EEC of 17 February 1975 on the approxi
mation of the laws of the Member.States relating to
collective redundancies (') and Directive 77/187/EEC
or to the freedom of the Member States to apply or
regulations or administrative
laws,
introduce
provisions which are more favourable to employees.
Article 17
The Member Stares shall introduce the laws,
1.
regulations and administrative provisions necessary to
comply with this Directive not later than . . . (2). They
shall forthwith inform the Commission thereof.

(') OJ No L 48, 22. 2. 1975, p. 29.
(') Date to be specified at the time of adoption by the
Council.

The Member States shall communicate toff^S
2.
Commission the texts of laws, regulations ar||
administrative provisions which they adopt in the ares!
covered by this Directive.
Article 18
Within two years from the date fixed in Article 17j
the Member States shall transmit to the Commission!
all information necessary to enable it to draw up>2
report to be submitted to the Council relating to the
application of this Directive.

Article 19
This Directive is addressed to the Member States.
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II
(Preparatory Acts)

COMMISSION
g and
Amendment to the proposal for a Council Directive on procedures for informin
consulting employees (*)

(Submitted by the Commission to the Council pursuant to Article 149 (2) of the EEC Treaty
on 13 July 1983)

ORIGINAL PROPOSAL

AMENDED PROPOSAL

HE COUNCIL OF THE EUROPEAN
IMMUNITIES,

THE COUNCIL OF THE EUROPEAN
COMMUNITIES,

Sfjng:?,regard', to the Treaty establishing the
•Jropean .Economic Community,, and in particular
Stick: 100 thereof,

Citations unchanged.

laving regard to the proposal from the Commission,
laving regard to the opinion of the Economic and
iocial Committee,
living regard to the opinion of the European ParSment,
Phereas the Council adopted on 21 January 1974 a
tsolution concerning a social action programme (');
Phereas in a common market where national
•conomies are closely interlinked it is essential, if
tonomic activities are to develop in a harmonious
jshion, that undertakings should be subject to the
ame obligations in relation to Community employees
(netted by their decisions, whether they are
anployed in the Member State to whose legislation
M undertaking is subject or in another Member
Hate;
•nereas the procedures for informing and consulting
toployees, as embodied in legislation or practised in
Member States, are often inconsistent with the
structure of the entity which takes the
Visions affecting them; whereas this may lead to
"nequal treatment of employees affected by the
kcisions of one and the same undertaking; whereas
™s may stem from the fact that the information and
procedures do not apply beyond national

.——

^ 0JNoC297J 15. 11. 1980, p. 3.
l '°JNoCl3, 12.2. 1974, p. 1.

Recitals 1 to 5 unchanged.
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Whereas this situation has a direct effect on the
operation of the common market and consequently
"needs to be remedied by approximating the relevant
laws while maintaining progress as required under
Article 117 of the Treaty;
Whereas this Directive forms part of a series of
Directives and proposals for Directives in the field of
company and labour law,*!
Whereas Council Directive 75/129/EEC of*
February 1975 on the approximation of the'laws'
the Member States relating to collective V r
dancies (') and -Council Directive 77/187/EECj
February, 1977 on the .safeguarding, of•
rights v in c the, jevent of 'f transfers: of 1 undertaking!
businesses . or parts ^ of businesses (2) incorpbrat
compulsory procedures for informing and consultinj
the representatives of the employees affected by'-ike
• JL-S^fl
•
1 r^ff
•
•
.'. t-ot
Directive
and Council
in question,
operations
and
companies
limited
public
of
... on the structure
the powers and obligations of their organs makes
provision for worker participation;
consultation!
and
information
these
Whereas
requirements do not aim to cover all situations likely]
to affect the employees' interests and, in particular, dol
not extend specifically to decisions taken at parent
company level rather than independently by the";
employing subsidiary;
Whereas the concepts of 'parent undertaking' and
'subsidiary* should be defined using the same criteria
as those adopted in Council Directive 83/.. ./CEE on^
consolidated accounts; whereas it should thus be theresponsibility of the Member State whose legislation a
parent undertaking is subject to ensure that the latter
fulfils its obligations under the present Directive visa-vis all its subsidiaries within the Community;
whereas, in consequence, a Member State whose
legislation is applicable to an undertaking deemed to
be a subsidiary must ensure that the latter fulfils all its
obligations under this Directive;
Whereas appropriate provisions must be adopted to
ensure that the employees of an undertaking within
the Community are properly informed and consulted
where the undertaking in question is a subsidiary of an
undertaking outside the Community;

(') OJ No L 48, 22. 2. 1975, p. 29.
(') OJNoL61, 5. 3. 1977, p. 16.

Official Journal of the European Communities
ORIGINAL PROPOSAL5

AMENDED PROPOSAL

Whereas steps should be taken to ensure that workers
employed by a subsidiary in the Community are kept
informed as to the activities and prospects of the
parent undertaking and the subsidiaries as a whole so
that they may assess the possible impact on their
interests; whereas, to this end, the undertaking should
be required to communicate to the employees' repre
sentatives both general information similar to that
which must be disclosed under Directive 83/.. JEEC
but angled towards the interests of the employees, and
information relating more specifically to those aspects
of its activities and prospects which are liable to affect
the employees' interests;
Whereas steps should be taken to ensure that the
employees' representatives are informed and invited to
give their opinion in good time before the adoption of
any decision significantly' affecting, the. employees'
interests and that they are consulted with a view to
attempting to reach agreement on the measures to be
taken in this context in respect of the - employees
concerned;

Whereas the management of each subsidiary must be
in a position to communicate the requisite information
to its employees' representatives and must have the
necessary powers to conduct the consultations referred
to above in good faith;
Whereas analogous rules should be introduced in
respect of procedures for informing and consulting the
representatives of employees working in the
Community in establishments geographically separated
from the decision-making centre of the undertaking of
which they form part;
Whereas appropriate penalties should be imposed by
Member States in the event of failure to comply with
the information and consultation requirements
provided for by this Directive;
Whereas steps should be taken to ensure that these
requirements can, in so far as possible, be fulfilled
within the framework of institutions already
established to represent employees under the laws and
customary practices of Member States;
Whereas the requirement to communicate information
provided for by this Directive should not apply to
certain information of a secret character, and
employees and their representatives should be required
to maintain discretion as regards confidential infor
mation; whereas, however, disputes as to the secrecy
or confidentiality of information should be settled by a
tribunal or other national body,
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HAS ADOPTED THE FOLLOWING DIRECTIVE:

AMENDED PROPOSM

HAS ADOPTED THIS DIRECTIVE:

SECTION I

SECTION I

Definitions and scope

Definitions and scope

Article 1

Deleted and combined with the old Article 4 in the
new Article 2.

This Directive relates to:
— procedures for informing and consulting
employees employed in a Member State'of the
Community by an undertaking • whose decisionmaking centre is located.in another Member State
or in a non-member country (Section II);
— procedures for informing and consulting
employees where an undertaking has several
establishments, or one or more subsidiaries, in a
single Member State and where its decisionmaking centre is located in the same Member
State (Section III).
Article 2

Article 1

For the purposes of this Directive the following
definitions shall apply:

For the purposes of this Directive, the following
definitions shall apply:

(a) Employees' representatives
The employees' representatives referred to in
Article 2 (c) of Council Directive 77/187/EEC of
14 February 1977 on the approximation of the
laws of the Member States relating to the safe
guarding of employees' rights in the event of
transfers of undertakings, businesses or parts of
businesses (');

(a) Parent undertaking and subsidiary: an under
taking within the Community is a parent under
taking when another undertaking is its subsidiary
according to the legislation applicable to the
parent undertaking and the criteria of Article 1 of
Directive 83/.. ./EEC; an undertaking outside the Community is a parent
undertaking when another undertaking is its sub
sidiary according to the legislation applicable to
that subsidiary and the criteria of Article 1 of
Directive 83/.. ./EEC.

(b) Management
The person or persons responsible for the
management of an undertaking under the
national legislation to which it is subject.

(b) Establishment: an entity, geographically separate
from, but not legally independent of, the under
taking of which it is a part, in particular a.
workshop, branch, agency, factory or office.

(c) Decision-making centre
The place where the management of an under
taking actually performs its functions.
(c) Decision-making centre: the place where
undertaking has its central administration.

an

(d) Management: the person or persons responsible
for the management of an undertaking under the
national legislation to which it is subject.

(') OJNoL61,5. 3. 1977, p. 26.

(e) Employees' representatives: the employees' rep
resentatives provided for by the laws or practice
of the Member States, with the exception of
or
managing
of administrative,
members
supervisory bodies of companies who sit on such
bodies in certain Member States as employees
representatives.
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Deleted.

For the purposes of this Directive an under; shall be regarded as dominant in relation to all
undertakings" it controls, referred to as sub
sidiaries.
An undertaking shall be regarded as a subsidiary
e the dominant undertaking either directly or
indirectly,
(!) holds the majority of votes relating to the shares
it has issued,

2

or
(b) has the power to appoint at least half of the
members of its administrative, management or
supervisory bodies where these members hold the
majority of the voting rights.

SECTION II
Information and consultation procedures in transnational
undertakings

Article 4
The management of a dominant undertaking whose
decision-making.centre is located in a Member State
of the Community and which has one or more sub
sidiaries in at least one other Member State shall be
required to disclose, via the management of these
subsidiaries, information to employees' representatives
in ill subsidiaries employing at least 100 employees in
ibe Community in accordance with Article 5 and to
consult them in accordance with Article 6.

Article 8
Where the management of the dominant undertaking
"hose decision-making centre is located outside the
Community and which controls one or more sub
sidiaries in the Community does not ensure the
Presence within the Community of at least one person
*ble to fulfil the requirements as regards disclosure of
'"formation and consultation laid down by this
Directive, the management of the subsidiary that
employs the largest number of employees within the
Community shall be responsible for fulfilling the
obligations imposed on the management of the
dominant undertaking by this Directive.

Article 5
'• At least every six months, the management of a
d°minant undertaking shall forward relevant infor")ation to the management of its subsidiaries in the
immunity giving a clear picture of the activities of

SECTION II
Information and consultation procedures in transnational
undertakings

Article 2
This Directive relates to procedures for
1.
informing and consulting the empolyees:
— of a subsidiary in the Community when a total of
at least 1 000 workers is employed in the
Community by the parent undertaking and its
subsidiaries taken as a whole,
— of an undertaking having in the Community one
or more establishments when a total of at least
1 000 workers is employed in the Community by
the undertaking taken as a whole.
When the decision-making centre of an under
2.
taking is located in a non-member country, its
management may be represented in the Community by
an agent who is responsible for fulfilling the
requirements regarding information and consultation
laid down by this Directive. In the absence of such an
agent the management of each subsidiary concerned in
the Community shall be held responsible for the
obligations arising from Articles 3 and 4.

Article 3
At least once a year, at a fixed date, the
1.
management of a parent undertaking shall forward
general but explicit information giving a clear picture
of the activities of the parent undertaking and its sub-
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the dominant! undertaking and its subsidiaries taken
as a whole.

sidiaries as a whole to the management of each, of its
subsidiaries in the Community, with a view to the
communication of this information to the employees'
representatives as provided in- paragraph 4. For the
same purpose, the management of the parent under
taking shall forward to the management of each sub
sidiary concerned specific information on a particular
sector of production or geographical area in which the
subsidiary is active.

2.
This information shall relate in particular to:
(a) structure and manning;
(b) the'economic and financial situation;
(c) the situation and ^probable development of the
business and of production and sales;
(d) the employment situation and probable trends;
(e) production and investment programmes;
(f) rationalization plans;
(g) manufacturing and working " methods, in
particular the introduction of new working
methods;
(h) all procedures and plans liable to have a sub
stantial effect on employees' interests.

2.

3.
The management of each subsidiary shall be
required to communicate such information without
delay to employees' representatives in each subsidiary.

3.
Where the information provided for in
paragraph 2 is brought up to date after the date fixed
in accordance with paragraph 1, and communicated in
implementation of the relevant legislation to share
holders and creditors, the management of the parent
undertaking shall also foward it to the management of
its subsidiaries, with a view to its communication to
the employees' representatives.

4.
Where the management of the subsidiaries is
unable to communicate the information referred to in
paragraphs (1) and (2) to employees' representatives,
the management of the dominant undertaking must
communicate such information to any employees'
representatives who have requested it to do so.

4.
The management of each subsidiary shall be
required to communicate the information referred to
in paragraphs 2 and 3 without delay to the employees',
representatives, with the exception of secret infor
mation as defined in Article 7 (1). The employees'representatives may ask the management for oral
explanations of the information communicated. The
management is required to provide such explanations,
and, if necessary, to make it clear what information u
to be treated as confidential under the terms of
Article 7 (2).

5.
The Member States shall provide for appropriate
penalties for failure to comply with the obligations
laid down in this Article.

5.
If the management of the subsidiary fails to fulfil
its obligation to communicate the information
required to its employees' representatives within 30
days of the date fixed, referred to in paragraph 1, or
of the date of communication in the case of the up
dated information referred to in paragraph 3, the
representatives of the employees of the subsidiary may
approach in writing the management of the parent
undertaking. That undertaking shall be obliged to

This information shall relate in particular to:

(a) structure;

(b) the economic and financial situation;
(c) the probable development of the business-and-of
production and sales;

(d) the employment situation and probable trends;
(e) investment prospects.
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communicate the relevant information without delay
to the management of the subsidiary.
The
6.
.— terms of this Article shall apply equally
where the parent undertaking is at the same time the
subsidiary of another parent undertaking, unless that
undertaking itself meets the obligations resulting from
this Article.
Member States shall provide for appropriate
7.
penalties for failure to comply with the obligations laid
down in this Article.

Article 6
Where the management of a dominant .underIting proposes to take a decision concerning the
hole or a major pan of the dominant undertaking
•of one of its subsidiaries which is liable to have a
.bsuntial effect on the interests of its employees, it
iall-be required to forward precise information to
t management of each of its subsidiaries within the
ommunity. not later than 40 days before adopting
e decision, giving details of:

- the grounds for the proposed decision;
- the legal, economic and social consequences of
such decision for the employees concerned;
- the measures planned in respect of these
employees.
The decisions referred to in paragraph (1) shall
e those relating to:
i) the closure or transfer of an establishment or
major parts thereof;
substantial
or
extensions
'(restrictions,
modifications to the activities of the undertaking;
:) major modifications with regard to organization;

i the introduction -of long-term cooperation with
other undertakings or the cessation of such
cooperation.

The management of each subsidiary shall be
Quired to communicate this information without
'lay to its employees' representatives and to ask for
le'r opinion within a period of not less than 30 days.

Article 4
Where the management of a parent undertaking
1.
proposes to take a decision concerning the whole or a
major pan of the parent undertaking or of a sub
sidiary in the Community. which is liable to have
serious consequences for the interests of the employees
of its subsidiaries"• in the Community, it shall be
required,' to forward precise information . to the
management of. each subsidiary concerned, in good
time before the final decision is taken with a view to
the communication of this information to the
employees' representatives in the manner provided in
paragraph 3. This information shall relate in particular
to:
— the grounds for the proposed decision,
— the legal, economic and social consequences of
such decision for the employees concerned,
— the measures -planned in respect of such
employees.
Decisions liable to have serious consequences
2.
may in particular relate to:
(a) the closure or transfer of an 'establishment or
major parts thereof;
(b) substantial restrictions or modifications of the
activities of the undertaking;
(c) major modifications with regard to organization,
working practices or production methods,
including modifications resulting from the intro
duction of new technologies;
(d) the introduction of long-term cooperation with
other undertakings or the cessation of such
cooperation;
(e) measures relating to workers' health and to
industrial safety.
Without prejudice to Article 7 (1), the
3.
management of each subsidiary concerned shall be
required to communicate in writing without delay the
information referred to in paragraph 1, with the
exception of secret information as defined in Article 7
(1), to the employees' representatives, to ask for their
opinion, granting them a period of at least 30 days
from the day on which the information is
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via the management of its subsidiaries, to
information to employees' representatives in
sidiaries employing at least 100 employees
State in accordance with Article 11 and to
them in accordance with Article 12.

disclose
all sub
in that
consult

Article 11
At least every six months, the management of a
1.
dominant undertaking shall forward relevant infor
mation to the management of its subsidiaries in the
Community giving a clear picture of the activities of
the dominant undertaking and its subsidiaries taken
as a whole.
This information shall relate in particular to:
2.
(a) structure and manning;
(b) the economic and financial situation;
(c) the - situation and probable development of the
business and of production and sales;
(d) the employment situation and probable trends;
(e) production and investment programmes;
(f) rationalization plans;
(g). manufacturing and working methods, in
particular the introduction of new working
methods;
(h) all procedures and plans liable to have a sub
stantial effect on employees' interests.
The management of each subsidiary shall be
3.
required to communicate such information without
delay to employees' representatives in each subsidiary.
Where the management of the subsidiaries is
4.
unable to communicate the information referred to in
paragraphs (1) and (2) above to employees' repre
sentatives, the management of the dominant under
taking must communicate such information to any
employees' representatives who have requested it to
do so.
The Member State shall provide for appropriate
5.
penalties in case of failure to fulfil the obligation laid
down in this Article.

Article 12
Where the management of a dominant under
1.
taking proposes to take a decision concerning the
whole or a major part of the dominant undertaking
or of one of its subsidiaries which is liable to have a
substantial effect on the interests of its workers, it
shall be required to forward precise information to
the management of each of its subsidiaries within the
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jmmunity not later than 40 days before adopting
e decision, giving details of:
the grounds for the proposed decision;
the legal, economic and social consequences of
such decision for'the employees concerned;
the measures planned in respect of these
employees.
The decisions referred to in paragraph (1) shall
; those relating to:
) the closure or transfer of an establishment or
major pan thereof;
) restrictions, extensions or substantial modifi
cations to the activities of the undertaking;
) major modifications with regard to organization;
[) the introduction of long-term cooperation with
other undertakings or the cessation of such
cooperation.
The management of each subsidiary shall be
quired to communicate this information without
lay to its employees' representatives and to ask for
eir opinion within a period of not less than 30 days.
Where, in the opinion of the employees' repsentatives, the proposed decision is likely to have a
tea effect on -the employees' terms of employment
working conditions, the management of the subliary shall be required to hold consultations with
em with a view to reaching agreement on the
tasures planned in respect of them.
Where the management of the subsidiaries does
it communicate to the employees' representatives
c information required under paragraph (3) or does
it arrange consultations as required under
ragraph (4), such representatives shall be authized to open consultations, through authorized
legates, with the management of the dominant
idertaking with a view to obtaining such inforation and, where appropriate, to reaching
reement on the measures planned with regard to
e employees concerned.
The Member States shall provide for appropriate
nalties in the case of failure to fulfil the obligations
d down in this article. In particular, they shall grant
the employees' representatives concerned by .the
cision the right of appeal to tribunals or other
mpetent national authorities for measures to be
tan to protect their interests.

Article 13
Where in a Member State a body representing
Joyces, exists at a level higher than that of the
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individual subsidiary, the information provided for in
Article 11 relating to the employees of all the sub
sidiaries thus represented shall be given to that body.
2. The consultations provided for in Article 12
shall take place under the same conditions with the
representative body referred to in paragraph (1).
3. A body representing all the employees of the
dominant undertaking and its subsidiaries ."within the
Community may be created by means of agreements
to be concluded between the management' of the
dominant undertaking and • the • employees' rep
resentatives,; unless provision is made for it by
national law. If such a body is created, paragraphs 1
and 2 shall be applicable.
Article 14
1. The management of a dominant undertaking
whose decision-making centre is located in a Member
State of the Community and which has one or more
establishments in the same' Member State shall be
required to disclose, via the management of the sub
sidiaries, information to the employees' rep
resentatives in all its subsidiaries employing at least
100 employees in accordance with Article 11 and to
consult them in accordance with Article 12.
2. For the purposes of applying this Article, the
terms 'dominant undertaking" and 'subsidiary1 in
Articles 10 to 13 shall be replaced by the terms,
'undertaking' and 'establishment' respectively.

SECTION IV

SECTION III

Secrecy requirements

Secrecy sutd coaSdentiality

Article 15

Article 7

1. Members and former members of bodies
representing employees and delegates authorized by
them shall be required to maintain discretion as
regards information of a confidential nature. Where
they communicate information to third parties they
shall take account of the interests of the undertaking
and shall not be such as to divulge secrets regarding
the undertaking or its business.

1.
The management of an undertaking shall be
authorized not to communicate secret information.
Information may 'only be treated as secret which, if
disclosed, could substantially damage the under
taking's interests or lead to the failure of its plans.

2. The consultations provided for in Article 12
shall take place under the same conditions with the
.representative body referred to in paragraph (1).

2.
Employees, their representatives and the experts
to whom they refer shall not reveal to third parties
any information which has been given to them in
confidence.
3.
Member States shall ensure that a tribunal or
other competent national authority can settle disputes

1,83
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concerning the secret character of any information
withheld in application of paragraph 1, or the
confidential character of the information- referred to
in paragraph 2.

The Member States shall impose appropriate
Juts in cases of infringements of the secrecy
iretnent.

Member States shall provide for appropriate
4.
penalties for failure to comply with the obligations laid
down in this Article.

SECTION V

SECTION IV

Final provisions

Final provisions

Article 16

Article S

i Directive shall be without prejudice to measures
be taken pursuant to Council Directive
129/EEC of 17 February 1975 on the approxiion of the laws of the Member States relating to
ective redundancies (l) and Directive 77/187/
Z (*) or to the freedom of the Member States to
ly or introduce laws, regulations or administrative
visions which are more favourable to employees.

This Directive shall be without prejudice to
1.
measures taken pursuant to Directive 75/129/EEC
and Directive 77/187/EEC or to the freedom of the
Member States to apply or introduce'laws, regu
lations or administrative provisions which are more
favourable to employees.

In implementing this Directive, Member States
2.
may lay down special provisions for undertakings and
establishments whose direct and main objectives are:
(a) political, religious, humanitarian, charitable,
educational, scientific or artistic, or
(b) related to public information or expression of
opinion.
Such special provision must be limited to that which is
necessary to ensure that such undertakings enjoy the
freedom to which they are entitled under the national
laws to which they are subject.
This Directive shall be without prejudice to the
3.
application of national laws concerning bankruptcy,
winding up proceedings, arrangements, compositions
or other similar proceedings in so far as these
proceedings result from judicial decisions.

Article 17
The Member States shall communicate to the
"mission the texts of laws, regulations and
"nistrative provisions which they adopt in the area
•red by this Directive.

Article 18
"in iwo years from the date fixed in Article 17,
Member States shall transmit to the Commission
3JNoL48, 22. 2. 1975, p. 29.
°JNoL61,5. 3. 1977, p. 26.

Article 9
The Member States shall introduce the laws, regu
lations and administrative provisions necessary to
comply with this Directive not later than 1 July 1987.
They shall forthwith inform the Commission thereof.

Article 10
Within two years from the date referred to in Article
9, Member States shall forward to the Commission all
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all information necessary to enable it to draw up a
report to be submitted to the Council relating to the
application of this Directive.

necessary information to enable it to draw up a report
on the application of this Directive for submission to
the Council.

Article 19

Article 11

This Directive is addressed to the Member States.

Unchanged.
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COMMISSION
Proposal for a Council Directive on the establishment of a European Works Council in
Community-scale undertakings or groups of undertakings for the purposes of informing and
consulting employees

COM(90) 581 final
(Submitted by the Commission on 12 December 1990)
(91/C 39/11)
THE COUNCIL OF THE EUROPEAN COMMUNITIES,
Having regard to the Treaty establishing the European
Economic Community, and in particular Article 100
thereof,
Having regard to the proposal from the Commission,
Having regard
Parliament,

to

the

opinion

of

the

Whereas Council Directive 75/129/EEC of 17 February
1975 on the approximation of the laws of the Member
States relating to collective redundancies (') and Council
Directive 77/187/EEC of 14 February 1977 on the
approximation of the laws of the Member States relating
to the safeguarding of employees' rights in the event of
transfers of undertakings, businesses or parts of busi
nesses ( 2) incorporate compulsory procedures for
informing and consulting the representatives of the
employees affected by the operations in question;

European

Having regard to the opinion of the Economic and
Social Committee,
Whereas point 17 of the Community Charter of Funda
mental Social Rights of Workers provides, inter alia, that
information and consultation for workers must be
developed along appropriate lines, taking account of the
practices in force in the various Member States; whereas
the Charter states that 'this shall apply especially in
companies or groups of companies having establishments
or companies in two or more Member States';
Whereas the completion of the internal market is bound
to generate a process of concentrations of undertakings,
cross-border mergers, take-overs, joint-ventures and
consequently, a transnationalization of undertakings and
groups of undertakings; whereas, if economic activities
are to develop in a harmonious fashion, this situation
requires that undertakings and groups of undertakings
operating in more than one Member State must inform
and consult the representatives of their employees
affected by their decisions;
Whereas procedures for • informing and consulting
employees as embodied in legislation or practice in
Member States are often inconsistent with the transna
tional structure of the entity which takes the decisions
affecting those employees; whereas this may lead to
unequal treatment of employees affected by the decisions
°f one and the same undertaking, or group of under
takings;

consultation
and
information
these
Whereas
requirements do not aim to cover all situations likely to
affect the employees' interests and, in particular, do not
extend specifically: to situations in which the decisionmaking centre is not situated in the Member State in
which the employees affected by its . decisions are
employed;

Whereas this situation has a direct effect on the
operation of the internal market and consequently needs
to be remedied;

Whereas appropriate provisions must be adopted to
ensure that the employees of Community-scale under
takings or groups of undertakings are properly informed
and consulted in cases where decisions likely to affect
them are taken outside the Member State in which they
are employed;

Whereas, in order to guarantee that the employees of
undertakings or groups of undertakings operating in two
or more Member States are properly informed and
consulted, a European Works Council must, in principle,
be set up;

Whereas European Works Councils in such undertakings
or groups must encompass all establishments or, as the
case may be, group undertakings located in the
(') OJ No L 48, 22. 2. 1975, p. 29.
(!) OJ No L 61, 5. 3. 1977, p. 26.
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Community, irrespective of whether the undertaking or,
m,the case of a group, the controlling,undertaking, has
iu central management outside the Community;

HAS ADOPTED THIS DIRECTIVE:

SECTION I
Whereas, in accordance with the principle of autonomy
of the parties, it is for the representatives of employees
and the management of the undertaking or the
controlling undertaking in a group to determine by
agreement the nature, composition, competence, mode
of operation, procedures and financial resources of the
European Works Council so as to suit their own
particular circumstances;
Whereas, however, in the absence of such an agreement,
certain minimum requirements in respect of the compo
sition, functions and powers, procedures and financial
resources of the European Works Council should apply;
Whereas, moreover, the employees' representatives may
unanimously agree not to seek the setting up of a
European Works Council and, in these circumstances,
the parties may decide upon an alternative procedure for
informing and consulting employees on condition that
such an alternative procedure meets certain basic
conditions;
Whereas the European Works Council must be kept
informed as to the activities and prospects of the under
taking or group of undertakings so that it may assess the
possible impact on the workers' interests; whereas, to
this end, the undertaking or the controlling undertaking
should be required to communicate to the European
Works Council, on the occasion of an annual meeting,
general information directed towards the interests of the
employees and information relating more specifically to
those aspects of the undertaking's or group of under
takings' activities and prospects which are liable to affect
the employees' interests;
Whereas, before . the implementation of any decision
significantly affecting the employees' interests, the
European Works Council should also be informed in
good time and invited to give its opinion;
Whereas the information and consultation requirements
laid down by this Directive should be implemented in the
case of an undertaking or, in a group, a controlling
undertaking, having , its central management in a
non-member country, by its representative agent in the
Community or, in the absence of such an agent, by the
establishment or controlled undertaking employing the
highest number of employees in the Community;
Whereas appropriate remedies must be provided by
Member States in the event of failure to comply with the
obligations provided for by this Directive,

General
Article 1
The object of this Directive is to improve the
I.
provision of information to and the consultation of
employees in Community-scale undertakings and groups
of undertakings.

To this end, a European Works Council (here
2.
inafter 'EWC') shall be established in every
Community-scale undertaking and group of under
takings, where this is requested in the manner provided
for by Article 5 (3), with the purpose of informing and
consulting their employees upon the terms, in the
manner and with the effects laid down by. this Directive.

Article 2
For the purposes of this Directive:
(a) 'Community-scale undertaking' means an under
taking with at least 1 000 employees within the
Community and with at least two establishments in
different Member States each employing at least 100
employees;
(b) 'Community-scale group of undertakings' means a
group of undertakings with at least 1 000 employees
within the Community and with at least two group
undertakings in different Member States each of
which employs at least 100 employees within the
Community;
(c) 'group of undertakings' comprises a controlling
undertaking and its controlled undertakings;
(d) 'representatives of the employees' means the
employees' representatives provided for by the laws
or practice of the Member States, with the exception
of members of administrative, managing or super
visory bodies of companies who sit on such bodies as
employees' representatives.

Article 3
For the purpose of this Directive, a 'controlling
1.
undertaking' is an undertaking which:
(a) has a majority of the shareholders' or members'
voting rights of another undertaking (controlled
undertaking);
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has the right to appoint or remove a majority of the
members of the ' administrative, management or
supervisory board of another undertaking, and is at
the same time a shareholder in, or member of; that
undertaking (controlled undertaking);
or

:) has the right to exercise a dominant influence'over
an undertaking of which it is a shareholder or
member, pursuant to a contract entered into with
that undertaking or to a provision in its memo
randum and articles of association, where the law
governing that undertaking (controlled undertaking)
permits its being subject to .such contracts or
provisions;
or
d) is a shareholder in or member of an undertaking,
and:
(i) has had the power to appoint, solely as a result
of the exercise of its voting rights, a.majority of
the members of the administrative, management
or supervisory bodies of that undertaking
(controlled undertaking) who have held office
during the financial year and during the
preceding financial year, or
(ii) alone controls, pursuant to an agreement with
other shareholders in or members of that under
taking (controlled undertaking), a majority of
shareholders' or members' voting rights in-that
undertaking.
!. For the purpose of paragraph 1 (a), (b) and (d), the
xmtrolling undertaking's rights as regards voting,
ippointment and removal shall include the rights of any
Jthcr controlled undertaking arid those of any person or
wdy acting in his or its own name but on behalf of the
:ontrolling undertaking or of any other controlled
undertaking.

Article 4
1.
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EWCs shall encompass:

(») in the case of Community-scale undertakings, all the
establishments located within the Community each
of which employs at least 100 employees;
(b) in the case of a Community-scale group of under
takings, all the group undertakings located within
the Community each of which employs at least 100
employees.

2. The setting up of the EWG shall be the responsi
bility of the central management of the Community-scale
undertaking or, in the case of a Community-scale group
of undertakings, of the central management of the
controlling undertaking.
Where a Community-scale undertaking or, in the
3.
case of a Community-scale group of undertakings, the
controlling undertaking, has its central management
outside the Community, the responsibility referred to in
paragraph 2 shall lie with its representative agent in the
Community to be designated, if necessary, or, in-the
absence of such an agent, by the management of the
establishment employing the highest number of
employees in a Member State, or the central
management of the group undertaking employing the
highest number of employees in the Community.
The law applicable in order to .determine whether
4.
an undertaking is a 'controlling undertaking' shall be the
law of the Member State which governs that under
taking. Where the law governing the undertaking is not
that of a Member State, the law applicable shall be the
law of the Member State in which the representative
agent of the undertaking or, in the absence of such an
agent, the central management of the group undertaking
which employs the highest number of employees in the
Community is situated.

SECTION II
The EWC Agreement
Article 5

1. The nature, composition, competence and mode of
operation of the EWC shall be determined by means of a
written agreement concluded between the central
management of the Community-scale undertaking, or, in
the case of a Community-scale group, the controlling
undertaking, and a special negotiating body drawn from
the representatives of the employees of the undertaking
or group. Where there are no employee representatives
within the meaning of Article 2 (d), the employees
concerned shall be entitled to elect, from among their
number representatives for the purpose of this Article.
2. The special negotiating body shall include at least
one employee representative from each Member State in
which the Community-scale undertaking employs at least
100 employees or, in the case of a Community-scale
group of undertakings, from each group undertaking
employing at least 100 employees within the Community.
Member States shall make provision for the special nego
tiating body to include additional representatives, up to a
maximum of five, to be drawn from Member States or,
as the case may be, group undertakings in which signifi
cantly more than 100 employees are employed. The
additional representatives shall be allocated in
accordance with systems which take into account the
number of staff they represent.
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5 At the -written request of any employeesror of their
representatives, or on the initiative of the central
managemenl of a Community-scale undertaking or, in
the case of a Community-scale group, of a controlling
undertaking, a meeting of the special negotiating body
shall be convened by the said central management. The
composition of this body shall be determined in
accordance with paragraph 2. Atthe. endjof the;aforesaid
meeting,'the special negotiating body shall.-inform the
central management in '-.writing of-its request/for the
opening-of negotiations/with."a"?viewv to concluding the
agreement referred to.in Article'6'(l).'Fpr,the purp'ose.of
suchi'negotiations," it may, be assisted by experts of Jts
choice. However, v the special negotiating body,, may
decide unanimously;;not UoVrequest iiheljsetting .up :of a
EWC.

However, byvritteniagreement'becween theicentral
2.
management oLthe :,GommunitytScale rundertaking or,> in
the case.'of a group,'the controlling, undertaking and-the
special negotiating body entered into'at the conclusion
of the negotiations, it may be decided,not to set,up ,a
EWC . but only on condition ; that the minimum
requirements in relauon to information and consultation
set out at paragraphs (a), (c), (d), (0 and (g) of the
Annex, as well as in Article 9 of this Directive are
respected mutatis mutandis.

4. Member States shall also make provision for the
costs of the discussions held under paragraphs 1 and 3 to
be met by the undertaking or, in the case of a group, by
the controlling undertaking.

Article 7

5. Each Member State shall determine the manner in
which representatives of employees or, in the absence
thereof, the body of employees, employed in its territory
by Community-scale undertakings or groups of under
takings shall appoint or elect members of the special
negotiating body.

SECTION III
Absence of agreement

the
of
management
central
the
Where
1.
Community-scale undertaking, or the controlling under
taking in a Community-scale group of undertakings, and
the special negotiating body so decide, or in so far as
they fail to reach the agreement mentioned in Article 6
within one year of the initial request to convene the
special negotiating body referred to in Article 5 (3), the
minimum requirements laid down by the legislation of
the Member State in which the central management of
the undertaking or, in the case of a group, the
controlling undertaking is situated, shall apply.

6. For the purpose of identifying the representatives of
employees employed in other Member States,' each
Member State shall refer to the appropriate laws which
implement paragraph 5 in the other Member States.

The minimum requirements referred to in
2.
paragraph 1 shall be subject to the rules contained in the
Annex.

Article 6

SECTION IV

1. The agreement between the central management ofthe Community-scale undertaking or, in the case of a
Community-scale group, the controlling undertaking and
the special negotiating body shall determine:
(a) the nature and composition of the EWC, the number
of members, the allocation of seats and the method
and duration of appointment or election of the
members;

Miscellaneous

Article 8
Each Member State may provide that the central
1.
management of the Community-scale undertakings or
controlling undertakings situated in its territory has the
right to withhold information which, if disclosed, would
substantially damage the interest of the undertakings
concerned.

(b) the functions and powers of the EWC;
(c) the procedure for informing and consulting the
EWC;
(d) the place, frequency and duration of meetings of the
EWC;
(e) the financial and material resources to be allocated
to the EWC.

Member States shall provide that members of the
2.
EWC or the employees to whom they refer, shall not
reveal to third parties any information which has been
provided to them in confidence.

Article 9
The members of the special negotiating body and the
members of the EWC shall enjoy, in the exercise of their
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tiduons, thei'sameTprotecuon and guarantees provided
^employees'representatives by the national legislaiion
•practice inforce in the' country of employment- In any
tnt they .must be allowed to attend meetings of-the
eciil negotiating body or the-£W.C and those members
,o are employees of the Community-scale undertaking
group undertaking must be guaranteed payment of
11 wages for the duration of-any absence from work in
nnection with their duties.

Article 11
This Directive shall be without, prejudice to
1.
measures taken pursuant to Directive 75/129/EEC and
Directive 77/187/EEC.
Nothing in this Directive shall affect the operation
2.
of the laws or practice of the Member States in respect
of the provisions of information to and the consultation
of employees at group level, undertaking level and estab
lishment level.

SECTION V

This Directive shall not affect the right of the
3.
Member States to apply or introduce laws, regulations or
administrative provisions more favourable to employees.

Final provisions

Article 10

Article 12

Each Member State shall ensure that the
jnagement of the establishments or group undertakings
iiated in its territory and their employees' representives or, as the case may be, employees abide by the
iligations laid down by this Directive, irrespective
wHether the central management of the
3mmunity-scale undertaking or of the controlling
ideruking is situated in its territory.
Member States shall provide for appropriate
medics in the event of failure to comply with this
irective, and, in particular, shall ensure that adequate
ocedures exist at the suit of the EWC for the
iforcement of obligations under this Directive.

Member States' shall implement the laws, regu
1.
lations and administrative provisions necessary to comply
with this Directive by ; 3T December 1992 at the latest.
They shall immediately inform the Commission thereof.
When Member States adopt these provisions, these
2.
shall contain a reference to this Directive or shall be
accompanied by such reference at the time of their
official publication. The procedure for such reference
shall be adopted by Member States.
Article 13
This Directive is addressed to the Member States.

ANNEX
Minimum requirements

1. The minimum requirements referred to in Article 7 (1) shall cover the matters set out in Article 6 (1)
and shall be subject to the following conditions:

(a) The competence of the EWC shall be limited to those matters wh.ch concern the Community-scale
undertaking or group of undertakings as a whole or at least two of its establishments or group
undertakings situated in different Member States. In the case of Community-scale undertakings or
groups of undertakings referred to in Article 4 (3) of this Directive the competence of the EWC
shall be limited to those matters concerning all their establishments or group undertakings located
inside the Community or concerning at least two of their establishments or group undertakings in
different Member States.

(b) The EWC shall:

(i) subject to paragraph b (ii), have a minimum of three members and a maximum of 30;
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(ii) include at least oner member from each Member State in the territory of which a
Community-scalc.undertaking has an establishment employing at least 100 employees or, in the
case of a group, at least one member from each group undertaking employing at least 100
employees;
(iii) be composed of representatives of the employees of the undertakings in question who are
appointed, elected, replaced and removed by the representatives of employees or, in the
absence thereof, by the body of employees, in accordance with systems which take into
account, in an appropriate manner, the number of staff they represent.

(c) The EWC shall have the right to meet with the central management of the undertaking
controlling undertaking at least once a year, to be informed of the progress of the undertaking's
group'of undertakings' business and of its prospects. This information shall relate in particular to
structure, economic and financial situation, the probable development of the business and
production and sales, the employment situation and probable trend, and investment prospects.

or
or
its
of

(d) Subject to subparagraph (a) above, the EWC shall have the right to be informed and consulted by
the central management of the undertaking or controlling undertaking about any management
proposal likely to have serious consequences for the interests of the employees of the undertaking.
This consultation shall be timely and shall be carried out on the basis of a report from the central
management of the undertaking or group of undertakings, on "which the EWC may put forward its
opinion. The final decision shall be'exclusively the responsibility of the central management of the
undertaking or controlling undertaking.

(e) In addition to the annual meeting provided for by paragraph (c), at least one special meeting
between the EWC and the central management of the undertaking or controlling undertaking shall
be held per year where necessary for the purposes of paragraph (d) above. This shall be convened by
the central management of the undertaking or controlling undertaking at the request of the EWC.

(f) The members of the EWC shall inform the workers' representatives at establishment or at group
undertaking level or, in the absence thereof, the body of employees, of the content and outcome of
the information and consultation process carried out in accordance with this Annex.
(g) The operating expenses of the EWC shall be borne by the central management of the undertaking
or controlling undertaking. The central management concerned shall provide the members of the
EWC with such.financial and material resources as enable them to meet and perform their duties in
an appropriate jnanner. In particular, the cost of the meeting facilities and interpretation, and the
accomodation and travel expenses of members of the EWC, shall be met by the central management
of the undertaking or controlling undertaking.

2. Article 5 (5) and (6) of this Directive shall apply mutatis mutandis.

The Council of the European Communities,
Having regard to the Treaty establishing the European Economic Community
and in particular Article 54(3) (g) thereof;
Having regard to the proposal from the Commission;
Having regard to the Opinion of the European Parliament;
Having regard to the Opinion of the Economic and Social Committee;
Whereas the coordination provided for in Article 54(3) (g) was begun by
Directive No. 68/15I/EEC of 9 March 1968 governing the disclosure, validity
of obligations entered into by the representative organs and the nullity of
societes anonymes, societes en commandite par actions and societes a responsabilite limitee";
"Whereas the coordination of national laws relating to such limited liability
companies was continued by Directive No. . . . of . . - 1 on the annual accounts;
"Whereas further the coordination of laws relating to societes anonymes* must
be given priority because these companies much more than others carry on
cross-frontier activities;
Whereas the laws of the Member States relating to the formation and capital
of societes anonymes"" were coordinated by Directive No. . . . of . . .2 and those
relating to mergers of such companies were coordinated by Directive No. ...
of . . . 3 ;
Whereas so that the protection afforded to the interests of members and othen
is made equivalent, the laws of the Member States relating to the structure of
societes anonymes* and to the powers and obligations of their organs must be
coordinated;
Whereas in the fields aforesaid equivalent legal conditions must be created ifl
the Community for societes anonymes*;
Whereas so far as concerns the organization of the administration of this type
of company two different sets of arrangements at present obtain in the
Community; whereas one of these provides for one administrative organ only
while the other provides for two, namely a management organ responsible foi
managing the business of the company and an organ responsible for controlling
the management body; whereas in practice., even under the arrangement w"1*
provides for only one administrative organ, a de facto distinction is made
between active members who manage the business of the company and passivt
* Where the French terms are used in the recitals of this Proposal they are to
include a reference to the corresponding types of company existing in each
Member States.
1 OJ C 7 of 28.1.1972.
2 OJ C 48 of 24.4.1970.
3 OJ C 89 of 14.7.1970.

members who confine themselves to supervision; whereas in order to delimit
clearly the responsibilities of the persons who are charged respectively with one
or other of these duties it is preferable that there be separate organs whose
responsibility it is to carry them out; whereas further the two-tier system will
facilitate the formation of societes anonymes* by members or groups of
members from different Member States and, thereby, interpenetration of under
takings within the Community; whereas to this end the introduction of the
two-tier system on an optional basis would not be sufficient and whereas
that structure must be made compulsory for all societes anonymes*;
Whereas the laws of certain Member States provide for worker participation
within the supervisory body but no such provision exists in other Member
States; whereas differences in the laws relating to this field must be eliminated
not least because they constitute a barrier to the application of the Community
rules which are necessary to facilitate transnational operations involving recon
struction and interpenetration of undertakings, in particular in so far as concerns
the giving of effect to Article 220 of the Treaty which provides inter alia for
international merger and transfer of the seat; whereas in order to make
provision for worker participation in appointing and dismissing members of the
supervisory organ the Directive does not make rules uniform for all the
Member States but leaves them to choose between a number of equivalent
arrangements;
Whereas the members of the management and supervisory organs must be
made subject to special rules relating to civil liability which provide for joint
and several liability, reverse the burden of proof in respect of liability for
wrongful acts and ensure that the bringing of proceedings on behalf of the
company for the purpose of making those persons liable is not improperly
prevented;
Whereas as regards the preparation and holding of general meetings, the
shareholders must be protected by equivalent provisions relating to the form,
content and period of notice, the right to attend and to be represented at
meetings, written or oral information, exercise of the right to vote, the majorities
required for the passing of resolutions and, finally, the right to bring proceedings
in respect of void or voidable resolutions;
Whereas certain rights of shareholders should be capable of being exercised
by a minority of them;
Whereas in the interests of members and others the audit of the annual accounts
should be carried out by experts whose independence is guaranteed by special
provisions;
* "Where the French terms are used in the recitals of this Proposal they arc to be taken to
include a reference to the corresponding types of company existing in each of the six
Member States.
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holders or the workers, be imbalance in the composition of the supervison
organ. In such cases the appointment shall not be made unless
objection is declared unfounded by an independent body existing
public law.
4.

As regards companies which employ a lesser number of workers than
fixed in pursuance of paragraph 1 the members of the supervisory organ
shall be appointed by the general meeting.

5.

The members of the first management organ and of the first supervisory
organ may be appointed in the statutes or in the instrument t>l
constitution.
Article 5

1.

Only natural persons may be appointed as members of the management
organ.

2.

Where the laws of the Member States provide that legal persons may be
members of the supervisory organ, those legal persons shall designate
a permanent representative who shall be subject to the same condition!
and obligations as if he were personally a member of the supervisory
organ, but without prejudice to the liability of the legal person which he
represents.

Article 6
No person may be at the same time a member of the management organ and
of the supervisory organ.

Article 7
The members of the management organ and of the supervisory organ shall be
appointed for a specified period not exceeding six years. They shall be eligible
for reappointment.

Article 8
The management organ and the supervisory organ shall not fix the remunerate
of their own members.
10
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Article 9
\,

The members of the management organ shall not, without the authoriza
tion of the supervisory organ, carry on within another undertaking any
activity, whether remunerated or not, for their own account or for
account of any other person.

2.

The general meeting shall be informed each year of the authorizations
given.

3.

A natural person shall not be a member of the supervisory organ of
more than 10 companies.

Article 10
1.

Every agreement to which the company is party and in which a member
of the management organ or of the supervisory organ has an interest,
even if only indirect, must be authorized by the supervisory organ at
least.

2.

Where a member of the management organ or supervisory organ becomes
aware that such circumstances as are described in paragraph 1 obtain, he
shall inform those two organs thereof. The interested member shall not
take part either in the discussion or decision relating to the relevant
agreement within the management organ or the discussion or decision
relating to the giving of the authorization required under paragraph 1
within the supervisory organ.

3.

The general meeting shall be informed each year of the authorizations
given under paragraph 1.

4.

Want of authorization by the supervisory organ or irregularity in the
decision giving authorization shall not be adduced as against third parties
save where the company proves that the third party was aware of the
want of authorization or of the irregularity in the decision, or that in
view of the circumstances he could not have been unaware thereof.

Article 11
The management organ shall not less than every three months send to
the supervisory organ a report on the progress of the company's affairs.
10/72

2.

The management organ shall within three months following the end|SR
each financial year present to the supervisory organ the .draft annmlf
accounts and draft annual report within the meaning of Articles 2 an$j
43 of Directive No. . . . of . . -1 .

3.

The supervisory organ may at any time request from the management
organ a special report on the affairs of the company or on
aspects thereof.

4.

The supervisory organ or one third of the members thereof shall
entitled to obtain from the management organ all information anl |
relevant documents and to undertake all such investigations as may^jjj «
necessary. The supervisory organ may authorize one or more of v
members or one or more experts to exercise these powers.

5.

Each member of the supervisory organ shall be entitled to
reports, documents and information supplied by the management orgaj
to the supervisory organ.

Article 12
1.

The authorization of the supervisory organ shall be obtained for decisiottfi
of the management organ relating to:
(a)

the closure or transfer of the undertaking or of substantial patfjjji
thereof;

(b)

substantial curtailment or extension of the activities of Wi:.
undertaking;

(c)

substantial organizational changes within the undertaking;

(d)

establishment of long-term cooperation with other undertakings'^
the termination thereof.

2.

The law or the statutes may provide that the authorization °' T^
supervisory organ must be obtained also for the effecting of otnC|
operations.

3.

The provisions of Article 10(4) shall apply as regards third parties.

Article 13
1.

1
12

The members of the management organ may be dismissed by the
visory organ.
OJ C7 of 28.1.1972.

2.

The members of the supervisory organ may be dismissed at any time by
the organs or persons who appointed them and under the same procedures.
However, the members of the supervisory organ who were appointed by
it under Article 4(3) may be dismissed only where proper grounds for
dismissal are found to exist by judgment of the court in proceedings
brought in that behalf by the supervisory organ, the general meeting
or the workers' representatives.

Article 14
1.

The laws of the Member States shall make such provision relating to the
civil liability of the members of the management organ and of the
supervisory organ as to ensure that, at minimum, compensation is made
for all damage sustained by the company as a result of breaches of law
or of the statutes or of other wrongful acts committed by the members
of those organs in carrying out their duties.

2.

Each member of the organ in question shall be jointly and severally
liable without limit. He may however exonerate himself from liability
if he proves that no fault is attributable to him personally.

3.

The provisions of the preceding paragraphs shall apply even where the
powers vested in the organ have been allocated among its members.

4.

The authorization given by the supervisory" organ shall not have the
effect of exempting the members of the management organ from civil
liability.

5.

Furthermore, any discharge, instruction or authorization given by the
general meeting shall not have the effect of exempting the members of the
management organ or of the supervisory organ from civil liability.

Article 15
1.

Proceedings on behalf of the company to enforce the liability referred to
in Article 14 shall be commenced if the general meeting so resolves.

2.

Neither the law nor the statutes may require for the passing of a resolution
in that behalf a majority greater than an absolute majority of votes of the
shareholders present or represented.

Article 16
ft shall be provided that proceedings on behalf of the company to enforce the
liability referred to in Article 14 shall also be commenced if so requested by one
°r more shareholders:
(a) who hold shares of a certain nominal value or proportional value which
the Member States shall not require to be greater than 5 % of the capital
subscribed; or
5-10/72
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(b)

who hold shares of a certain nominal value or proportional value w
the Member States shall not require to be greater than 100 000 u
account. This figure may vary up to not more than 10 % for pu
of conversion into national currency.

Article 17
The bringing of proceedings on behalf of the company to enforce the
referred to in Article 14 shall not be made subject, whether by law, the'statj§&
or any agreement:
(a)

to prior resolution of the general meeting or other organ of the compaijf
or

(b)

to prior decision of the Court in respect of wrongful acts of the
of the management organ or of the supervisory organ, or in respectsflf
the dismissal or replacement of members thereof.

Article 18
1.

Renunciation by the company of the right to bring proceedings on
of the company to enforce the liability referred to in Article 14 shall IMt
be implied:
from the sole fact that the general meeting has approved|^|
(a)
accounts relating to the financial year during which the acts gifjfij:
rise to damage occurred;
(b)

2.

For renunciation to take place the following minimum conditions.-W*8'
be satisfied:
an act giving rise to damage must actually have occurred;
(a)
(b)

3.

14

from the sole fact that the general meeting has given dischargft,J$
the members of the management organ or of the supervisory oigtt
in respect of that financial year.

the general meeting must expressly resolve to renounce; the
tion shall in no way affect the right conferred by Article
or more shareholders who satisfy the requirements of
provided they voted against the resolution or made
thereto which was recorded in the minutes.

This Article shall apply to all compromises relating to the
proceedings to enforce the liability aforesaid which have been
between the company and the member whose liability is in question-

Article 19
1.
;

Proceedings on behalf of the company to enforce the liability referred
to in Article 14 may also be brought by a creditor of the company who
is unable to obtain payment from it.

2.

Action by the creditor under the preceding paragraph shall in no way
be affected by such renunciation or transactions as are referred to in
Article 18.

Article 20

,
1.

The Member States shall make such provision relating to the civil
liability of the members of the management organ and of the supervisory
organ as to ensure that compensation is made for all damage sustained
personally by shareholders and third parties as a result of breaches of
law or of the statutes or of other wrongful acts committed by the members
of those organs in carrying out their duties.

2.

The provisions of Article 14(2) to (5) shall apply.

Article 21
The period in which action to enforce the liability referred to in Article 14,
19 or 20 may be brought shall not be less than three years from the date of
the act giving rise to damage or, if the act has been dissembled, from the time
when it has become known.

CHAPTER III
General meeting

Article 22
The general meeting shall be convened at least once each year.
It may be convened at any time by the management organ.
'.

.•

' '*

-

-

Article 23

It shall be provided that one or more shareholders who satisfy the
requirements of Article 16 may request the company to convene the
general meeting and settle the agenda therefor.
10/72
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