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ABSTRACT

This thesis examines issues surrounding the Parental Leave Directive which is the first 

pan European non-gender specific right for working parents. The history of the 

emergence of the Parental Leave Directive is traced and there is an analysis of the 

nature and content of the Directive and the UK legislation that transposed the Directive 

into UK law. The thesis sets the issue of parental leave into a number of contexts. 

These are predominantly the nature and dynamics of family life and the tensions that 

can arise through aiming to combine work with family life. Key case-law is examined 

and the legal strategy adopted for this area of law carefully analysed.

Research has been carried out by others as to the extent of the use made of parental 

leave rights but the research in this thesis concentrates on the reason why people take 

leave and the reasons why leave has not been taken and the dynamics operating 

within family units which influence decisions as to the childcare role between working 

parents.

A number of hypotheses are developed for this thesis and explored through field work. 

The central hypothesis is that parental rights for working parents will be underutilised 

and overwhelmingly those who take advantage of the rights these will be female. It is 

further hypothesised that although the unpaid nature of the leave will militate against 

leave taking, financial matters will not be the sole reason for not taking leave. The 

fieldwork took the form of a postal questionnaire to patrons of nursery schools in the 

UK in geographical areas selected for their differing characteristics together with some 

semi structured interviews which sought to introduce a qualitative data element to the 

quantitative data to enrich and elaborate upon the findings of the questionnaire.

Analysis of the completed and returned questionnaires reveals that parental leave 

taking was not extensive, and that indeed females did predominate. Many of those not 

taking leave cited several (non-exclusive) non-financial reasons for not taking leave. 

Several concerned tensions or dilemmas at the workplace, such as anticipated 

colleague resentment, and a perception of jeopardising a career by taking leave as this 

would be seen indicative of a lack of dedication. A number of less expected issues 

surfaced through the field work, such as the major and continuing problem of dealing 

with the illness of a child.



Analysis of the semi structured interviews revealed that knowledge of the existence of 

parental leave rights was very poor indeed. Furthermore its unpaid nature made it a 

luxury beyond the scope of many especially when coupled with the necessity to still 

pay the nursery fees whilst on leave. One further theme which emerged in the 

interviews was the difficulty of combining work and childcare both in the sense of the 

sheer amount of energy required and the emotional dilemma of remaining loyal to both 

child, colleagues and employer. Save for two of the interviewees all others showed a 

genuine desire, translated into practical terms, of men helping with childcare and 

household tasks.

The thesis concludes with some reflections on the effectiveness or otherwise of this 

legislation. This is in the context of apparent deep-seated and extensive societal and 

cultural factors at both home and in the workplace.



CHAPTER ONE 

introduction

1.1 Introduction

"A truly workable and positive social equilibrium needs more than public support for 
mothers. It needs somehow or other to equalise the employment and caring roles of 
men and women alike..... We need policies that will make it more attractive and 
possible for men to dedicate themselves to their families" 1

It is a fact that women still shoulder the main burden of responsibility for childcare, 

irrespective of their participation in paid work. 2 Combining childcare and paid work is 

still seen as a "woman's" problem. 3 On the face of it there is no reason, in a household 

where both parents work full time, why childcare should not be equally shared between 

both parents, but this is still a rarity as the results of the empirical research in this thesis 

will show.

This thesis adopts an interdisciplinary approach, including, as one aspect, the 

development of the Parental Leave Directive, as part of an emerging social agenda at 

EU level and a study of the implementation of the Parental Leave Directive into UK 

legislation. A further facet is the role of the family in the workplace from the 

perspective of parental leave. It is impossible to study the efficiency of parental leave 

provisions as a measure to assist working parents and encourage greater participation 

of women in the workplace without an understanding of the factors which influence 

working parents in this respect.

Research in this study into the reasons why parental leave is, and is not, utilised 

cannot be considered in isolation from consideration as to the family and the 

workplace. Neither can these factors be considered without a knowledge of the history 

of the Parental Leave Directive and an analysis of its wording as from evolution of the 

aims and objectives comes the ability to test their effectiveness.

1 Fine-Davis M., Fagnani J., Giovannini D., Hojgaard L, and Clarke H., "Fathers and Mothers: Dilemmas 
of the Work-Life Balance. A Comparative Study in Four European Countries" (2004) Kluwer. Netherlands

Burgess, A., "Fatherhood reclaimed: The making of the Modern Father" (1997) Vermilion London and 
Equal Opportunities Commission "Fathers: Balancing Work and Family" (2003) www.eoc.co 
3 Romito, P., "Damned if you do and Damned if you don't: Psychological Social Constraints on Motherhood 
in Contemporary Europe" 1997 Hamish Hamilton UK



The Parental Leave Directive is arguably a weak piece of legislation in that the 

provisions are minimalist and give Member States so much discretion in 

implementation that the effect is limited in essence to a requirement to provide a 

prescribed leave period to certain working parents for a minimal period. The dearth of 

research and literature on its effects may be indicative of a perception that the right has 

little impact. However, it is arguably an interesting measure, not only for its illustration 

of the workings of the Social Dialogue Process, but also for its role as a player in the 

emerging social agenda at EU level. Analysis of the words and contents of the 

Parental Leave Directive is also worthwhile to understand what in 1996 was a relatively 

new method of legislation, moving from a more "dictatorial" approach to a more 

minimalist approach, embracing the principal of subsidiary. Consideration of the 

implementation in Member States also has importance as it shows considerable 

divergence. Arguably the whole point of the legislation from a point of view of 

harmonisation and reduction of distortion of competition is lost.

Understanding of the (possibly limited) role of parental leave in the work-life balance 

agenda for working parents is in itself interesting, as illustrative of the lack of 

understanding of what working parents actually need to provide a happier balance 

between their work and family life. Finding out why parents have and have not taken 

parental leave is of use to future policy makers, employers and human resource 

managers.

For working parents, employers and legislators there are various necessary balancing 

acts. Working parents need to balance their childcare and paid employment roles. As 

between working parents they also need to balance the sharing of the childcare and 

household roles. Employers need to balance the need to make a profit and meet 

demands from customers, clients, patients and the like, with the need to find some 

accommodation for working parents which enables them to combine paid work and 

childcare.

Legislators have even more balancing to consider. They need to encourage working 

couples to have children for demographic reasons and balance this against the desire, 

for economic reasons, to encourage working mothers to take up paid work. The 

legislators need to balance the legislative measures in such a way that they provide 

help for working parents (mothers in particular who are perceived as having the most 

problems without stigmatising them into less desirable employees) but not acting as a

10



disincentive to employers to employ them because of the burden of accommodating 

their rights.

Finally, at EU level, there is the need to ensure that the domestic initiatives by Member 

States to alleviate the problems did not create unfair competition at EU level in that 

those Member States who provided generous provisions to help working parents had a 

resulting higher cost for the production of goods and services.

The Parental Leave Directive 19964 aimed to provide a solution to some of the 

problems by creating a pan European employment right uniquely aimed at recognising 

the needs of working parents on a gender neutral basis. The Parental Leave Directive 

provides the right for both parents to take leave from work to spend time with the child. 

It was thought that this would go some way to solving the problems because:

  It required all Member States to have parental leave provisions. It was thought 

this would solve the problem of unfair competition (which will be explained more 

fully later)

  The rights were gender neutral so that there would be no negative impact 

against employing mothers

  It provided fathers with a right to spend time with their children. This alleviated 

the burden on working mothers in relation to childcare and more importantly 

encouraging fathers to take a more active childcare role. This in turn 

encourages mothers to take up paid work (on the basis that there would be 

more help from the father)

  It provided an additional right for working mothers thus encouraging them to 

enter into paid work and remain in paid work after childbirth

  It sent a message that childbearing was valued, respected and encouraged.

There were limitations on those who could take advantage of the measure in the form 

of permissible eligibility criteria, limitations on when and for how long leave could be 

taken and in relation to the age of the child when leave could be taken.

The Parental Leave Directive was a radical initiative and could be said to be social 

engineering by legislation. It will be argued however that the Parental Leave Directive 

did not solve the problems for the following reasons:

4 Council Directive 96/34/EC on the Framework Agreement on Parental Leave concluded by UNICE CEEP 
and ETUC and OJ1996 L1451H amended by Directive 97/75/EC, OJ1998. L10/24
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  The Directive provided minimum provision only and also left much to the 

discretion of Member States. Unfair competition was thus still possible.

  Parental leave is utilised far more by women thus potentially entrenching 

gender stereotypes in relation to childcare rather than the more equal sharing 

by fathers.

  As it is used more by women it is possibly seen by employers as a reason not 

to employ women as they are potentially "costly" in terms of the cost to the 

business whilst they exercise their rights.

  Increased rates of childbirth have not happened. (It is accepted, of course, that 

Parental leave would only ever have been one factor amongst many affecting 

demographic trends).

1 2 Review of Literature

Parental leave has attracted only a limited amount of literature directed specifically at 

the topic. There are many authoritative literature sources on EU social policy. 

Kenner's comprehensive study of EU Employment law From Rome to Amsterdam and 

Beyond5 traces the evolution of European Union Employment Law and Social Policy 

with critical analysis of all stages of development.

Of particular significance from the parental leave perspective is the intertwining of 

economic, employment and social imperatives of European integration. Kenner 

analyses the Parental Leave Directive6 believing it to have symbolic importance in the 

development of policies concerning the reconciliation of family and professional life to 

reflect lifestyle choice and linked to equal opportunities for women and the labour 

market objective of expanding employment levels.

The development of a social dimension for EU policy is also explored by Nielsen and 

Szyszczak7 who trace the issue of enabling men and women to reconcile their 

occupational and family obligations through the various action programmes of the 

Commission including the Social Charter of 19898 which advocates the fight against all 

forms of discrimination.

5 Kenner, J. "EU Employment Law from Rome to Amsterdam and Beyond" (2003) Hart Publishing Oxford

6 Council Directive 96/34/EC on the Framework Agreement on Parental Leave concluded by UNICE CEEP 

and ETUC and OJ1996 L1451H amended by Directive 97/75/EC, OJ1998. L10/24

7 Nielsen, R & Szyszczak, E. "The Social Dimension of the European Union" 1997 (3rd ed) 

Handelshojskolens Copenhagen
8 Community Charter of the Fundamental Social Rights of Women Com(89) 288 final
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Shaw9also traces the evolution of social law and policy within the EU concentrating on 

the capacity for restricted European level collective agreements to be concluded by the 

European Social parties (as introduced by the Maastricht Agreement on Social 

Policy10) but is mindful of the need for economic achievement. As she states, "The 

economic mantle will never truly be shed".

Key commentators on the Social Agenda at EU level also include Hervey 11 and 

Betten 12 the latter being particularly concerned with the social dialogue process (of 

which the Parental Leave Directive took advantage) which she believed to be wanting 

democratically in that various interested parties (small businesses and non trade union 

affiliated workers) did not have a voice.

There was a first failed draft Parental Leave Directive. 13 In 1983 Rutherford 14 

examines the reason why the first draft failed and has significance as an illustration of 

the factors which were considered important at that time - the major factor being 

perceived the desirability of an element of pay whilst on leave. Pay as a mandatory 

part of parental leave is not included in the Parental Leave Directive.

Need and choice for working parents are themes explored by Hakim. 15 Her theories 

attracted wide criticism as they are based in loose measure on the premise that women 

have a choice as to how or if they worked. For some working mothers economic 

necessity negates an element of choice. However, Hakim postulates that men simply 

do not want to look after young children even when given the opportunity by such 

measures as parental leave. She classes parental leave a failure as a measure 

designed to promote equal sharing of childcare between father and mother.

Parental leave is just one measure amongst many in work-life balance initiatives in the 

workplace not all of which of course are uniquely aimed at working parents. The so

9 Shaw, J."Social Law and Policy in an evolving European Union" (2000) Hart Publishing Oxford

10 The Maastricht Agreement on Social Policy. New Title (81) Chapter One. Newly numbered Articles 136- 

145 (formerly Articles 117-Article122)
11 Hervey, Tamara "European Social Law and Policy" (1988) Addison Wesley Longman. Harlow, Essex

12 Betten L "The Democratic Deficit of Participating Democracy in Community Social Policy" (1998) 23 

European Law Review 20
13 Commission Proposal for a Council Directive on Parental Leave and Leave for Family Reasons Com 83 

686 Final OJ C333/6 9 Dec 1983
14 Rutherford, R "The Proposal for a European Directive on Parental Leave: Some Reasons why it failed" 

(1989) Policy & Politics Bristol vol 18 no. 4 4 Oct 1989 301-310
Hakim, C., "Work-Life Style Choices in the 21st Century. Preference Theory" (2000) Oxford University 

Press, Oxford
Hakim, C "Key Issues in Women's Work Female Diversity and the Polarisation of Women's Employment" 

(2004) Glass House Press London



called "long hours culture" militates against an effective work-life balance and runs 

counter to the objectives of parental leave provisions and indeed an effective work-life 

balance. Included in the workplace, consideration must be given to the role of the 

Human Resource Manager. Beardwell and Holden 16 and Sparrow and Cooper17 

provide texts which highlight the role human resource managers can play in 

encouraging (or otherwise) working parents to strike a good work-life balance.

Literature specifically dealing with parental leave is, as already stated, not extensive.

Moss and Deven 18 provide a contextual overview of parental leave in various Member

States which is of interest when comparing the provisions available in Member States

and the use made of those provisions. The Report from the Commission of the 19th

June 2003 19 (based on the information sent to the Commission in compliance with

Article 2(1) of the Parental Leave Directive) attempts a comparison between the very

limited statistics and the use made of parental leave. Clauwert and Harger20 also

provide statistics on the use made of parental leave based on the results forwarded to

ETUC members. Fine-Davis et ors21 studied work-life balance initiatives (including

parental leave) in Ireland, Italy, Denmark and France and The Commission Opinion

Poll 22 carried out by the Commission in 2003 at the request of the Directorate General

Employment and Social Affairs all provide information and statistics of interest.

A review of the case law on parental leave has revealed only one case namely South

Central Trains Ltd v Rodway23 where it was held that there was no right to take just one

days' parental leave under the statutory default scheme which applies where no

alternative workplace schemes are not in place. It requires leave to be taken in blocks

of one week minimum. This case clearly illustrates the problems inherent in the

inflexibility of parental leave schemes.

This thesis does not extend to consideration of statutory rights to take leave to make 

arrangements for dependents at times of unforeseen and urgent emergencies

16 Beardwell, I and Holden L. "Human Resource Management. A Contemporary Approach" (2001) (3rd ed) 

Pearson Education. Harlow Essex
17 Sparrow, P.R. and Cooper, C. "The Employment Relationship. Key Challenges for HR" (2003) 

Butterworth Heinemann Oxford
18 Moss, P., & Deven, F. (eds) "Parental Leave: Progress or Pitfall" (1999) NIGI CBGS Brussels

19 European Commission. The Report for the Commission of the 19lh June 2003 and the Implementation of 

Council Directive 96/34/EC of the 3rd June 1996 on the Framework Agreement on Parental Leave 

concluded by UNICE CEEP and ETUC Com (2003) 358 final
20 Clauweart, S and Harger, S. European Trade Union Institute "Analysis of the Implementation of the 

Parental Leave Directive in the EU Member States." Report 66 (2000) European Trade Union Institute 

(ETUI) Brussels
Fine-Davis M., Fagnani J., Giovannini D., Hajgaard L., and Clarke H., "Fathers and Mothers: Dilemmas 

of the Work-Life Balance. A Comparative Study in Four European Countries" (2004) Kluwer. Netherlands 

Ti European Commission. "Europeans' attitudes to parental leave" (2004) Eurobarometer www.europe 

23 South Central Trains Ltd v Rodwav (2005) C.A. IDS Brief 781 May 2005
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("Dependent Leave"). However, as there may be links to taking time off work for 

childcare purposes they have been reviewed.

The case of Qua v John Ford Morrison Solicitors24 is an Employment Appeals Tribunal 

case in 2002. The case pertained to time off work to care for a sick child and the 

Tribunal found that the Dependent Leave was to make arrangements to look after a 

sick child rather than to actually care for the sick child.

This case illustrates the problem for working parents in relation to the care of a sick 

child.

1.3 Statement of the Issues

None of the studies investigate in great depth why parental leave is and is not being 

taken and this study aims to carry out such an investigation. The aim is to identify 

some of the influential factors affecting take up of parental leave. Lewis and Lewis in 

their book "The Work Family Challenge Rethinking Employment" 25 reflect on the factors 

which influence the decisions working parents make in relation to the reconciliation of 

work and family responsibilities but do not centre their deliberations on parental leave. 

The originality of the research is concerned with obtaining a better understanding of the 

motivation and influential factors affecting parents in the work-place and by identifying 

these factors provide scope for finding solutions to the obstacles militating against 

parental leave taking.

1.4 Importance of the Study

The study has importance as there is a dearth of research on the factors influencing 

the use made of parental leave in that, although there is doctrinal analysis of the 

legislation, there is little on its practical workings. In short, there is a gap in the 

knowledge. An understanding of influential factors and needs of working parents will 

help businesses and government to adapt existing legislation and possibly create new 

legislation which caters for the needs of working parents. Working parents have a 

potentially key role to play in economic development in that profitability is linked, to 

some extent, to the number of workers available. If working parents work more hours 

the potential for the labour market is increased. This then links to increased spending 

power which in turn increases profitability. Linked to this is the need to ensure that the 

needs of working parents are catered for to ensure they work efficiently with minimum

24 Qua v John Ford Morrison Solicitors (2002) EAT 1884/04 www.lDS Brief.co.uk
25 Lewis S & Lewis J "The Work Family Challenge Rethinking Employment" (1996) Sage, London
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stress. If these needs are met the effect of this could be an increased, more stable, 

less stressed and more productive workforce the end result of which is increased 

profits for the private sector and increased efficiency and "value" for the public sector. 

By way of an example, field work found that when parental leave was taken it was often 

taken to care for sick children when effectively no other solution was available. Clearly 

this is a problem for many working parents with nurseries not taking sick children.

The study also presents research findings as to the evolution of parental leave from the 

aims and objectives in the first failed draft parental leave directive of 1984 to its 

eventual creation in the form of Parental Leave Directive 1996. The evolution of social 

agenda at EU level is inextricably linked. The Parental Leave Directive was one of the 

first to use the Social Dialogue Process and is set out in the form of a framework 

agreement. There is analysis of the specific wording and the process itself. The 

importance of this is in consideration of the efficacy of the Social Dialogue Process and 

the "minimalist" nature of the wording within the context of parental leave.

As the Parental Leave Directive left much to be decided by Member States in relation 

to its implementation it is important to analyse the implementation in the UK. The 

wording of the UK implementing legislation reflects the attitude of the UK Government 

to the measure (i.e. it adopted the minimalist approach). The influence of Government 

in taking this minimalist approach is studied. Had the right been able to be exercised in 

a more flexible way for example by being able to take parental leave in the form of 

reduced hours rather than in one block of one week, the take up rate may have 

improved. A study of the reasons why working parents have or have not taken leave 

may help to understand what working parents want from parental leave which may 

assist future legislation.

The hypotheses (which are set out more fully in Chapter Five) are used to critically 

examine the efficacy of parental leave. These are essentially the research questions. 

In brief these are:

(1) Will parental leave be underutilised by working parents (and particularly men)?

(2) If underutilised will it be for one or more of the following:

  Its unpaid nature makes it economically non viable.

  Fears over jeopardy of career and promotion prospects by not seeming 

"dedicated" to the job by taking leave make it non viable.

  There is a preference for paid work over childcare.

16



  Discomfort of potential resentment from childless colleagues 

(particularly in small firms) will make it non viable.

  There is no perceived "need" for parental leave if there is a non working 

partner and/or there is acceptable childcare in place and/or the other 

parent has taken leave.

  Large workloads take precedence over parental leave particularly in 

small firms where taking leave would be seen as unfair to the employer.

(3) Will the majority of those taking leave do so because they cannot afford outside 

childcare or have no one to look after the child.

(4) Of those taken leave will only a minority take it solely to spend time with the

child. 

As can be seen, not all the potential obstacles are monetary.

One of the chosen methodologies to test the hypotheses is a postal questionnaire 

directed at UK commercial nurseries. It is accepted that targeting commercial 

nurseries is a narrowing of the population of the research. However, given the 

restriction of financial resources available and the relative geographical isolation of the 

writer (in the Isle of Man) it is argued that commercial nurseries were the best area to 

obtain the best response rate from working parents.

The second chosen methodology is qualitative and is by way of interviews with a 

number of Respondents drawn by the use of social indicators including gender class 

marital status and age.

1 5 Structure of the Study

The study comprises nine chapters.

Chapter one is the introductory chapter comprising a general overview highlighting key 

literature, the importance and objectives of the study and the research methodology.

Chapter two contains the chronological and contextual history of the Parental Leave 

Directive coupled with textual analyses.

Chapter three traces the implementation of the Parental Leave Directive in the UK and 

comprises the UK developments leading to the Maternity and Parental Leave etc 

Regulations (1999).
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Chapter four deals contextually with work (paid and unpaid) and work-life balance for 

working parents.

Chapter five sets out the hypotheses and research questions and evaluates the 

available methodologies both quantitative and qualitative, contains the methodology 

statement and details the ethical considerations.

Chapter six contains the methodology for the quantitative research in the form of a 

Questionnaire including its construction, the sample and the pilot test.

Chapter seven analyses the results of the questionnaire responses linking these to the 

research questions.

Chapter eight contains the methodology for the qualitative research which comprises 

eight semi structured interviews. The chapter also contains a short profile of each 

interviewee followed by analysis of the interviews divided into various topics including 

financial matters, decisions as to working patterns between parents, influential factors 

in the workplace, the problem of the sick child, and government initiatives for working 

parents. These are drawn together within the theme of parental leave.

Chapter nine contains the conclusions. In this Chapter central questions are revisited 

and reviewed.

A bibliography is included and annexures, which include a glossary of terms and copies 

of the Parental Leave Directive, the relevant UK legislation, the questionnaire used in 

the empirical research and an outline of the main relevant parties to the law making 

process in the EU. There are many abbreviations used in this thesis which are in 

common usage and the glossary of terms sets these out fully. When an abbreviation is 

first used it is set out in full and thereafter only the abbreviation is used in the text. 

Changes in the numbers in the EU Treaties consequent to the Treaty of Amsterdam 

are noted with the original Treaty numbers being used in the text followed by the 

changed numbers in brackets alongside.

Finally, the model used in the thesis is that of a heterosexual couple cohabiting with 

each other with a child or children of their union. Whilst it is accepted that this is by no 

means the only model, constricts of time and money have dictated that only one model
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could be used. However it is suggested that further studies of other models would be 

beneficial to increased understanding of the influential factors on taking parental leave.

19



CHAPTER TWO 

History of the Parental Leave Directive

The Parental Leave Directive provides the individual right for male and female workers 

to take time off work to enable them to take care of their children for at least three 

months until a given age of up to eight years. The Parental Leave Directive has been 

described as a weak legislative measure. 26 All Member States at the time except for 

the UK (who were not subject to the Directive at the time anyway), Belgium, Ireland 

and Luxembourg had national parental leave measures already. By providing only very 

low level minimum requirements for leave, the Directive, arguably, did little to upset 

Member States. Why then is the Parental leave Directive important? It provided a "test 

case" for the working of the Social Dialogue Process. (This Process is explained fully 

later at paragraph 2.9). But more importantly it is illustrative of the conflict between the 

desire for a social agenda at EU level and the desire to minimise legislation to aid 

freedom of trade and competition. It shows the welcomed effect on the economy of the 

growth in labour market participation by women by the perceived need to create 

measures which aided that participation.

2.1 Introduction

This chapter traces the development of the legal right to parental leave from the first 

failed draft parental leave directive of 1984 to the Parental Leave Directive (1996), 

through the emergence of a new era of social policy spearheaded by Jacques Delors, 

to the removal of the government power to veto legislation and the Social Dialogue 

process. This thesis has needed to contextualise the social policy development at EU 

level insofar as it relates to the progression of parental leave. It is assumed by some 

that parental leave is a matter of social policy, although as will be argued in this 

chapter, the main motivation for a Parental Leave Directive and the limitations within it 

are largely economic based

By way of reminder, all bodies referred to, and the legislative process, are 

particularised and defined in the Annexes with definitions in the Glossary of Terms. 

References to Articles in Treaties note the original numbering first with the revised 

numbering following the Treaty of Amsterdam 1997 in brackets.

26 Schmidt, M., "Parental Leave: Contested Procedure, Creditable Results" (1997) 13 International Journal 

of Corporative Labour Law and Industrial Relations 113
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Follpwing on from the adoption of the Parental Leave Directive there is a full analysis of 

the Directive from the perspective of parents, employers and the Social Partners who 

are described fully in this chapter alongside a description of their roles. There is an 

analysis of the law making process itself. Some argue that the adoption of the 

Directive illustrates the so called democratic deficit of legislation emanating from the 

sole participation of the Social Partners (who arguably are not representative of all 

stakeholders). The issues that the Parental Leave Directive aimed to address are also 

considered. These are of particular relevance to the hypotheses developed in this 

thesis. There follows a short comparison between the failed first attempted directive 

and the Parental Leave Directive that was finally adopted.

The conclusion summarises the influential factors in the creation of the Parental Leave 

Directive and its main provisions.

2.2 The History re Parental Leave Provisions in the EU up to 1983 (excluding 

leave for family reasons i.e., other family emergencies)

The EC decision making basic procedures is illustrated as follows:

COREPER 

WORKING GROUP 

14

Beginning

Commission 

Working 1 

Group 2

COMMISSION

10

Specialised

9 Section

PARLIAMENT

E.P. COMMITTEE

The process starts with a Commission proposal based on advice from working groups 

which include experts, academics and civil servant nominated by national government.
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The proposal goes from the Commission to the Council which sends it to the 

Parliament and possibly also the Economic and Social Committee for their opinions. 

The proposal may have been amended by the Commission. COREPER (The 

Committee of Permanent Representatives) was set up to prepare the work of the 

Council and comprises, effectively, ambassadors of the Members States.

The proposal is sent to COREPER which reports to Council. The proposal along with 

the COREPER report goes to Council and it is considered. Representatives of the 

Commission are also at the Council meeting. If full agreement was reached at 

COREPER the proposal will be adopted by Council without debate, otherwise the 

matter is debated at Council.

Article 189b EC is a provision inserted into the EC Treaty by the Maastricht Agreement 

and allows for a different procedure for legislation to be adopted jointly by Parliament 

and the Council.

The law making process from which the Parental Leave Directive emanated is different 

and is explained fully later in the chapter.

There were no specific provisions in The Treaty of Rome 1957 relating to a Community 

social policy save and except for equal pay for men and women found in Article 119 

EEC (now Article 141 EC) (unlike agriculture where there are explicit provisions). 

Kenner states that social minimalism pervaded the EEC Treaty. 27

In 1956 the International Labour Organisation (ILO) issued the Ohlin Report on Social 

Aspects of European Integration. 28 The view was taken in this report that there already 

existed healthily diverse social systems which already adhered to ILO standards and 

therefore there was no need for the EEC to establish its own set of hybrid trans- 

European rules when their free trading goals could allow them to raise national social 

standards without any concurrent harmonisation of social policies. The report states:

"International competition in a common market would not prevent countries from 

raising workers' living standards and there is no sound reason to think that free 

international markets would hamper in any way the further improvement of workers' 

living standards, as productivity rises through higher wages or improved social benefits 

and working conditions....."

27 Kenner, J., "EU Employment Law From Rome to Amsterdam and Beyond" (2003) Hart Publishing 

Oxford
28 International Labour Organisation "Social Aspects of European Integration" (1956/ 74) International 

Labour Review 99
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This of course assumes that the Common Market would lead to increased productivity 

and that the interests of workers would also be taken into account in Community 

developed policies. The biggest assumption was that there were general social 

aspirations in all Member States to ensure improved labour conditions and that higher 

productivity would somehow be automatically coupled with higher social standards.

Article 117 EEC stated as follows:

".... The need to promote improved working conditions and an improved 

standard of living for workers so as to make possible their harmonisation while the 

improvement is being maintained".

It is noted from the wording that there is an emphasis on harmonisation suggesting the 

aim of equal competition - an economic rather than social goal. As will be seen later, 

equal competition is one of the motivators for the introduction of parental leave policies. 

In any event this Article is merely proclamatory in nature. As Hepple29 points out there 

was no universal statement of the Community's social values and no linkage with 

notions of fundamental social rights founded as international law.

The European Court of Justice (hereafter "ECJ") has stressed that Articles 117 and 118 

EEC are of a programmatic character and no individual rights can be derived from 

them. 30 This means that individuals cannot make any legal claims for enforcement of 

rights at national level based on EEC Articles and neither can Directives be based on 

Articles 117 or 118. In the case of Sloman Neptun31 it was stated that Article 117 was 

merely a guide for interpretation.

It is suggested that the social field would only have relevance in community policy in 

the event it interfered with the economic objectives, viz:

"notably the prevention or distortion of competition arising out of divergences in 

production costs between Member States due to differences in national social 

standards, levels of health and other similar matters". 32

This distortion of competition (Article 3(f) EEC (now Article (g) EC) provides that 

competition shall not be distorted) is commonly called "social dumping" and occurs 

where the market shifts to countries with low production costs. One way of lowering

Hepple, B.,. "Social Values and European Law" (1995) Current Legal Problems 39 

Case 149/77 Defrenne v Sabena [1978] E.C.R. 1365
31 Case c-72-73191 Sloman Neptun Schiffahrts v Scebetriebstrat Bodo Ziesemar de Sloman Neptun

Schiffahfts (1993) ECR1-887
12 Watson, Phillipa (1993) "Social Policy After Maastricht" C.M.L.R. 1993 481

23



production costs is to limit costs by limiting improved social conditions for workforces. 

This provides the so called "rush to the bottom" whereby States are allowed to 

unilaterally lower their social standards or not improve them when other States do so. 

In such cases, businesses relocate to the "cheapest" production cost region and other 

states respond by lowering their standards to compensate. A prime example of this 

occurred when Hoover and Digital relocated to the UK from Ireland and France 

respectively when the UK opted out of the Maastricht Agreement on Social Policy

It will be argued later, that the underlying core thread of economic objectives was a 

significant driving force in the emergence of the Parental Leave Directive. This 

includes the matter of distorted competition, in that some Member States had national 

parental leave provisions and other did not. For the countries with such provisions, the 

costs of production of goods and services would be higher due to the need to 

accommodate parental leave measures. As Wedderburn33 states:

"The needs for a "level playing field" of competition requires a broad 

equivalence in labour standards. For some the minimal level would move upwards, for 

others the obligatory requirements would be low but none could agree to standards 

which allow incalculable advantage to only some".

Indeed it could still be argued that the social field is community policy insofar as it 

relates to parental leave in Member States prior to the Parental Leave Directive 

because it was beginning to distort competition.

On the 18th October 1961 at Turin, the European Social Charter was opened for 

signature by its members. 34 This is a Council of Europe document of the traditional 

inter-governmental international treaty variety which is neither signed nor ratified by all 

members. The Council of Europe was established in 1949 and brought together 

governments in a forum for negotiation and cooperation. It still exists and helped to 

nurture the European Convention on Human Rights. All Member States of the 

Community in 1961 were also contracting parties to the Council of Europe. It is of 

significance not only as a development of interstate social awareness and policy but it 

is referred to by the ECJ and in the deliberations of later social policy agreements. 35 36 

The document sets out a declaration of aims including:

33 Wedderburn "The Social Charter in Britain - Labour Law and Labour Courts" (1991) 54 Modern Law 

Review of 18
34 European Social Charter (1961) ETS No. 035
35 Case 43/75 Defrenne v Sabena (1976) E.C.R. 455
36 Case 4/73 Mold (1974) E.C.R. 491 in which it was stated that "international treaties for the protection of 

human rights on which Member States have collaborated or are signatories can supply guidelines which 

should be followed within the framework of Community Law"
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"16. The family as a fundamental unit of society has the right to appropriate 
social, legal and economic protection to ensure its full development."

The aims were to be promoted by such means as social and family benefits, fiscal 

arrangements, provision for family housing, benefits for the newly married and other 

appropriate means.

In October 1972 at the EEC Paris European Council Summit37 came the call for an 

action programme for concrete social measures. Co-ordinating of economic integration 

with social harmonisation was encouraged. Hervey describes that as follows:

"The European Council Summit meeting in Paris in 1972 proved to be the 

catalyst for the dynamism which characterised the next period in the development of 

European Social Policy ... The European Community was to initiate activity in the 
areas of labour, environmental and consumer affairs". 38

This shift to an interest in social policies was the result of a variety of factors. These 

included the imminent expansion of the Community in 1973 from six to nine members, 

with the inclusion of Denmark, Ireland and the UK adding a fresh dynamic to the 

evolutionary process, increased trade union activity and the coalition of social democrat 

governments in some Member States with a high interest in social policy.

On the 19th April 1973 the Commission presented its "Guidelines for a Social Action 

Programme" to the Council39 in which social policy was seen as a worthwhile aim in its 

own right (but it did add almost immediately afterwards, that it had to be linked to 

economic policies). 40 The Commission saw this as the start of a drive for social 

progress. It was stated that particular attention should be paid to the problem of the 

organisation of work in the manner best suited to human needs. Increased 

participation by employers and workers in the field of social policy was also called for. 

The document was to serve as a basis for discussion.

The 24th October 1973 saw the Commission's Social Action Programme41 ("The 1973 

Social Action Programme") submitted to the Council in Brussels. This is a very 

substantial document introducing actions designed (inter alia) to improve living and

37 Communique issued at Paris Summit 1972 in Shanks, "The Social Policy of the European Communities" 

(1977) 14CMLR375p. 378 
8 Hervey, Tamara "European Social Law and Policy" (1988) Addison Wesley Longman. Harlow, Essex

39 Commission of the European Communities - Guidelines for a Social Action Programme (1973) Bulletin 

of the European Communities Supplement 4/73
40 Commission of the European Communities - Guidelines for a Social Action Programme (1973) Bulletin 

of the European Communities Supplement 4/73
41 Commission of the European Communities (1973) "Social Action Programme" COM (73) 1600 final
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working conditions. Indeed Kenner describes it as a 'bold vision'. 42 Included was the 

following:

".... To undertake action for the purpose of gradually achieving equality 
between men and women on the community labour market and to reconcile women's 
family responsibilities with their job aspirations (Action 114)".

Noteworthy in this document is the stated fact that distortion of competition (i.e., the 

economic factor again) is a driving force in social policy; that family responsibilities are 

seen as a woman's responsibility and that European Community social policies, 

although concentrated on the workplace, will inevitably affect life outside the workplace. 

The document provided a clear mandate for the Commission to rely on existing Treaty 

Provisions (Article 100 (94) and Article 235 (308)) as a basis for proposing legislation to 

harmonise social policies. Again, harmonisation of social policies is arguably another 

form of reduction of distortion of competition - an economic aim.

The 1973 Social Action Programme also called for "the progressive involvement of 

workers of their representatives in the life of undertakings of the Community" and "the 

promotion of Management and labour in the economic and social decisions of the 

Community. 43

"The Resolution of Council" on 12th January 197444 adopted the 1973 Social Action 

Programme and showed the political will to adopt measures whereby (inter alia) family 

responsibilities could be reconciled with job aspirations. The so called "sex equality 

directives"45 emerged as a result of Social Action Programme 1974-1976. 46 The 

Programme shows an attempt to move from purely economic drivers to a political union 

albeit in the form of soft law47 whereby positive harmonisation was recognised as 

necessary to achieve upward social standards. However, yet again sex equality 

directives are arguably an encouragement of women into the workforce - a pure 

economic aim. It is also to be remembered that the Resolution of Council represented

42 Kenner, J., "EU Employment Law. From Rome to Amsterdam and Beyond" (2003) Hart Publishing, 
Oxford
43 Commission of the European Communities - Guidelines for a Social Action Programme (1973) Bulletin 

of the European Communities Supplement 4/73
44 Council of the European Communities Resolution of 21 st January 1974 concerning A Social Action 

Programme OJ.N.O.C. 13/1
45 Directive 75/117/EEC OJ (1975), L45/19 Equal Pay Directive 76/207/EEC OJ (1976) L39/40 Equal 
Treatment Directive 79/71/EEC OJ (1979) L6/24 (Equal Treatment in relation to Social Security)
46 Social Action Programme 1974-1976 Com (73) 1600 final OJ C13/1; EC Bulletin 2/74
47 There are 4 distinct strands of soft law in the field of social policy according to Kenner, J "EC Labour 

Law: the softly softly approach" (1995) International Journal of Comparative Labour Law and International 
Relations 307 statements including resolutions usually from Council and Commission and Council 
Recommendations serving as prompters or reminders, recommendations, resolution and memoranda to 
supplement hard law to give it maximum effect at national level or broad statements of political principle 

reflecting areas on the fringes or even outside community competence

26



non binding (albeit influential) soft law.

The Economic and Social Committee, (ECOSOC) (an advisory body to the Council and 

the Commission with Member States being contracting parties as defined in the 

glossary of terms in this thesis) on its own initiative on the 25th February 1976, 

delivered its opinion dated the 28th November 1976 at Brussels on the situation of 

women in the European community. 48 In the Preamble it refers to many anti 

discriminatory and equal opportunity issues but also states:

"Whereas women are especially subject to constant strain when - whether out 

of necessity or by choice - they combine housework and looking after a family with 

employment or activities in the social or political spheres" 
and

"Whereas progress towards greater personal fulfilment; particularly in the case 

of women, must begin in the family, the married couple, because this is still the basic 
social unit in Europe" 
and

"Whereas it is not always possible to differentiate between women's and men's 

problems and whereas changes in the situation of women include changes in the 

situations of men as well".

The document is particularly interesting in the context of parental leave in that it 

accepts that:

"men are only slowly beginning to take a share of duties in the home alongside 

their jobs"

and that it seems to suggest that the law can have an influence in a change in attitude

"Law and its interpretation should be used as a lever to influence and change 

social and political attitudes of the State and the citizen" (2.2.1). 49

In 1979 the European Parliament set up an ad hoc Committee on Women's Rights and 

there was an extensive report in 1981 found in The European Parliament (1981) 

Resolutions on The Position of Women in the European Community.50 The belief of 

this Committee was stated by Rutherford as being:-

".... That women's inequality in paid employment cannot be dissociated from 

the unequal allocation of domestic functions at home". 51

48 Opinion of the Economic and Social Committee 1976 on The Economic and Social Situation of the

Woman in the European Community OJ C131/34 12m June 1976
"M Opinion of the Economic and Social Committee 1976 on The Economic and Social Situation of the

Woman in the European Community OJ C131/34 12th June 1976
bu The European Parliament (1981) Resolutions on The Position of Women in the European Community

OJNoX50/35 9th March 1981
51 Rutherford, Francoise (1989) "The Proposal for a European Directive on Parental Leave: Some

Reasons why it Failed" Policy and Politics. Bristol Vol. 18 No. 4 October 1989 p.301-310
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This belief led the European Parliament to pass resolutions on the 11 th February 1981 52 

whereby it recommended an action programme for the promotion of equal opportunities 

for women and a policy to promote:

"the possibilities available to men and women to combine their family and 

employment rights" and
"the adoption of all measures which would help put an end to the present 

distribution of tasks and responsibilities between men and women"53

There was also a call for the European Commission to prepare a study of the present 

position relating to leave on family grounds, including parental leave, in Member States 

to provide guidance for the future proposal on harmonisation in this area. (For this one 

could arguably substitute the reduction of distorted competition for "harmonisation")

The Social Action Programme on Equal Opportunities for Women 1982-1985 ("the 

Social Action Programme 1982-1985") provided that the Commission should carry out 

a survey on the parental leave provisions in various countries and draft a directive 

(Action 7) to promote parental leave, while maintaining and extending existing public 

childcare facilities and services. 54 The very acknowledgement of existing parental 

leave provisions in some EU countries would seem to suggest that one of the drivers 

for the directive was eradication of distortion of competition borne of unequal 

employment rights in Member States that is the higher labour cost of providing parental 

leave created higher priced goods and services ("the distortion of competition 

argument").

It has been stated by Ivor Richards, Commissioner for Education, Employment and 

Social Affairs in 1985 that it was due to the Action Programme and pressure from the 

European Parliament that he introduced a draft directive on parental leave. 55

The European Parliament passed a resolution on the 9th June 198356 in which it 

acknowledged the structure of the family was changing, and that women now had 

different roles. It considered it essential that a comprehensive family policy should be 

introduced which included (inter alia) policies which took account of the multiple needs

52 The European Parliament (1981) Resolutions on The Position of Women in the European Community 

OJNoX50/35 9th March 1981
53 The European Parliament (1981) Resolutions on The Position of Women in the European Community 

OJNoX50/35 9th March 1981
54 Commission of the European Communities (1981) Community Action Programme on the Promotion of 

Equal Opportunities for Women (1982-1985) COM (81) 758 final Action
55 Richards, Ivor, Commissioner for Education, Employment and Social Affairs (1985) CREW (Centre for 

Research on European Women) Report January 1985 VI
56 Resolution of Parliament on Family Policy in the EC. QJ No. C184/116 11 th July 1983
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of the family and which, where appropriate, harmonise at community level. One stated 

priority was parental leave. 57

2.3 The Proposed Parental Leave Directive of 1983

The Commission submitted its proposal for a directive on parental leave and leave for 

family reasons to the Council on the 24th November 198358 ("the Proposed P.L. 

Directive"). The legal basis was Article 100 (now Article 94) (the basis for directives 

which are of course binding on Member States. It will be remembered that every 

Community Act must emanate from a specific legal base within the Treaty of Rome) in 

conjunction with Article 117 (which refers to the improvement of living and work, 

conditions to make possible harmonisation and had previously been used to justify the 

Equal Pay Directive). 59 60 There was also a requirement for unanimous approval in the 

Council of Ministers. The Preamble pointed out that there was disparity between 

Member States' national provisions regarding parental leave which was great enough 

to affect the compatible function of the common market and that this required 

remedying (this is a reference to the divergence of production costs in Member States 

due to differing social standards - in this case, parental leave). The proposal sought 

to enable an employed parent to stay at home for a period of time to take care of their 

child. The main features included:

  parental leave was leave of a given duration for working fathers and 

mothers consequential on the birth of a child during the period following 

maternity leave or adopted children after the child's reception (Article 1)

  it was to be available to a working parent to enable parents to stay at home 

to take sole or principal charge of his or her child. Therefore it was not 

possible for both parents to take the leave at the same time (Article 4(1))

  there was no obligation to take leave (Article 4(2))

  it was without prejudice to paternity leave (Article 2(3))

  it was to be for a least three months per worker per child which must be 

continuous full or part time (part time being by agreement between 

employer and employee - extended proportionately). If only part of the 

entitlement was taken the rest was lost. Member States had the option to 

have a greater period (Articles 4 and 5)

  the period was to be extended for one parent families and those families

57 Resolution of Parliament on Family Policy in the EC. QJ No. C184/116 11 th July 1983
58 Commission of the European Communities Proposal for a Council Directive on Parental Leave and 

Leave for Family Reasons Com(83) 686 final QJ No. C333/6 9ln December 1983
59 Resolution of Parliament on Family Policy in the EC. QJ No. C184/116 11 th July 1983

60 Directive 75/117/EEC The Equal Pay Directive OJ (1975) 245/19
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with a handicapped child (Article 4(4))

  the entitlement period ends on the child's second birthday (age five for 

handicapped children) (Article 4(5))

  it is not transferable between father and mother (the reason for this being to 

ensure that neither parent transferred their entitlement to the other) (Article 

4(b)). It is to be remembered that this measure was intended to encourage 

a trend for fathers to share more in the upbringing of their children. Had the 

right been transferable between mother and father there was a danger that 

fathers would simply transfer their right to the mother rather than take it 

themselves. By making it non transferable the right would be lost if not used 

by the father. It is worth noting that the proposal had one of its ideological 

roots in the belief that women's equality in pay could not be disassociated 

from the unequal allocation of domestic functions at home61

  eligibility could be restricted to workers who had worked for that employer 

for a specified period (maximum one year) (Article 5(3))

  there was to be a right to return to the same job or equivalent (Article 5(7))

  those taking the leave may receive a parental leave allowance which should 

be paid from public funds (to ensure there was no negative employment 

influence). The final decision on payment was left to Member States (Article 

6)

  workers must give adequate notice of their intention to take the leave and 

return to work afterwards and in no case should the period of notice exceed 

two months (Article 4(2))

An explanatory Memorandum accompanied the proposal and acknowledged that 

parental leave provisions in Member States were becoming more widespread. The 

Community saw this as a welcome trend, but the provisions were being applied in 

different ways and sometimes in ways which discriminated against men. 

Encouragement of working fathers to participate in childcare was evident. 62

It was stated in the aforesaid explanatory Memorandum63 that it was more important to 

establish the appropriate conditions and guarantees which were necessary to

61 Rutherford, F., "The Proposal for a European Directive on Parental Leave: Some reasons why it failed" 
(1989) Policy and Politics Bristol vol 18 4 Oct 1989 P301-310

Commission of the European Communities Proposal for a Council Directive on Parental Leave and 
Leave for Family Reasons Com(83) 686 final OJ No. C333/6 9th December 1983 ~~ 
63 Commission of the European Communities Proposal for a Council Directive on Parental Leave and 
Leave for Family Reasons Com(83) 686 final OJ No. C333/6 9th December 1983
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encourage working fathers as well as mothers to take up parental leave rather than to 

provide for longer periods of leave on less favourable conditions. The latter would limit 

the option of parental leave to women on the fringe of the labour market. One of the 

aims was to ensure that throughout the Member States common minimum standards 

would apply and would be implemented on an equal treatment basis. Rather 

optimistically, the memorandum suggests that the unemployed could "fill the gaps" 

whilst people were on parental leave and therefore the cost of the leave to the State 

would be offset against the reduction in benefits paid to the unemployed, coupled with 

the advantage of training the unemployed.

As to the level of allowance, it was stated that it should be adequate to induce both 

parents to take up parental leave and thereby to act in the interest of the child. The 

allowance could, if desired, be wage related. Quite how that would work in practice was 

not explained. For example, if the father earned more than the mother he would need 

a greater allowance to "induce" him to take leave.

On the 12th December 1983, the European Council acting in accordance with Article 

100 EEC, asked the ECOSOC to provide an Opinion on the Proposed P.L. Directive. 

On the 10th May 198464 the opinion was passed by eighty seven votes to fifty three with 

nine abstentions. This was a close vote, illustrating a less than wholehearted support 

of the Opinion. The Opinion indicated that the Proposed P.L. Directive could 

encourage greater sharing of family responsibilities and agreed the minimum 

provisions. It stated that a directive was the way forward. It accepted that it was of 

benefit to society to make arrangements whereby men and women could discharge 

both work and home responsibilities. However, the Committee, being mindful of the 

then present economic constrains on labour costs, feared this would discourage 

employment of those of child bearing years and believed there would be indirect costs 

to employers when the leave was taken, in the form of disruption, inconvenience and 

the costs of providing alternative employees. This again illustrates the strong influence 

of economic considerations. Indeed, the employers group on the ECOSOC called for 

rejection of the Proposed P.L. Directive for economic and social reasons, citing (inter 

alia), the fact that it would be a burden on business and society and that it would be 

harmful to business. 65

64 The Economic and Social Committee Opinion (1983) on the Council's proposed Directive OJ 
NO.C206/47
65 ibid
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This is illustrative of the tensions between different stakeholders. Employer groups 

viewed the issue from purely a short term economic standpoint. Indeed, the fact that 

the Opinion was passed with only a 63% majority is illustrative of the lack of 

consensus.

On the 30th March 1984 the European Parliament passed a resolution66 indicating that 

the consultation procedure on the Proposed P.L. Directive was closed, but on the 9th 

November 1984 there was an amended proposal for the Proposed P.L. Directive from 

the Commission.67 Many of the amendments were by way of achieving greater clarity, 

including making it clear that parental leave need not be taken consecutive to maternity 

leave and that in relation to adopted children, the relevant time was the reception of the 

child into the household. Furthermore, the leave was not only for parents and adoptive 

parents but also step parents and other persons acting as parents consequent on the 

illness or death of the parent. Finally, Article 4 was amended to make it clear that the 

purpose of parental leave was to take charge of the child and also that both parents 

could not have it simultaneously.

24 The Failure of the Proposed P.L. Directive

It is reported68 that there was a period of eighteen months of negotiation at COREPER 

(The Committee of the Permanent Representatives of Member States which is an inter 

governmental body which prepares the work of Council and comprises ambassadors of 

the Member States) (see definition in glossary of terms). The chronology of the events 

of that eighteen month period indicate that in June 1985 the UK, Netherlands and 

Belgium registered a formal reserve at the Council Meeting (Italian Presidency at that 

time) and that in December 1985 Belgium and the Netherlands still maintained their 

formal reserve but indicated the conditions which might persuade them to change their 

position. Belgium maintained its reserve for some time because of the fact that it had 

just introduced a right to request family leave following "delicate" discussions with 

employers. 69 It was therefore unwilling to reopen discussions domestically. It had also 

just introduced austerity measures. Agreeing to parental leave as a right may be seen 

to run counter to such measures. However they did not veto the proposal in the end.

66 Resolution of European Parliament of 30th March 1984 closing the procedure for consultation of the 
European Parliament on the proposal from the Commission of the European Community to the Council for 
a directive on parental leave and leave for family reasons OJ C206/47
67 Amended proposal for a Council Directive on Parental Leave and Leave for Family Reasons. Com 84 
O631 final Brussels 9th November 1984
68 Rutherford, F., "The Proposal for a European Directive on Parental Leave: Some Reasons Why it Failed 
(1989)" Policy and Politics Bristol Vol. 18 No. 4 October 1989 P.301-310

Rutherford, F., "The Proposal for a European Directive on Parental Leave: Some Reasons Why it Failed 
(1989)" Policy and Politics Bristol Vol. 18 No. 4 October 1989 P.301-310
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The UK reaffirmed its reserve (Luxembourg Presidency 1985). Thereafter, in June 

1986, the Council noted the failure to reach agreement, it being noted that the main 

points at issue were remuneration, non transferability, duration and conditions of 

exemption. The fact that remuneration was a matter of contention is illustrative of the 

tension between those parties focused on fiscal economic policy and on those social 

policies with the economic considerations prevailing.

The Proposed P.L. Directive was therefore effectively blocked in Council solely by the 

UK (it being remembered that Council had to vote unanimously in favour of the 

proposal).

Francoise Rutherford70 has examined closely the reasons why the Proposed P.L. 

Directive foundered. One reason suggested is the limitation in the legislative 

framework when attempts are made to formulate policy at EC level. National 

Governments effectively had the power of veto at Council and National Governments 

were to some extent "prisoners" of domestic and international circumstances. Bulmer71 

states that:

"National Governments hold a key position at the junction of national politics 
and community politics."

There was however, an accelerating economic crisis between 1981 and 1985 and 

Warner felt that "the real problem holding back implementation was the economic
crisis." 72

Additionally, the ideological divide was less than helpful. Differing lobby groups 

illustrate this point. The Confederation of Family Organisations supported the draft, 73 

but the European Centre of Public Enterprises opposed the draft. 74 Furthermore, the 

various women's groups at the time were not organised into an effective lobby group so 

as to be able to voice a clear/consistent view.

Controversies continued. On the one hand, Ivor Richards the Commissioner with 

responsibility for the draft directive indicated it was an essential part of any strategy to

70 supra

71 Bulmer, S., (1983) "Domestic Politics and European Policy-Making" Journal of Common Market Studies, 
Vol. XXI, No. 4, June
72 Warner, H., (1984) "EC Social Policy in Practise: Community Action on Behalf of Women and its Impact 
in the Member States" Journal of Common Market Studies Vol. XXIII No. 2 - December
73 ibid p 308
74 ibid p 308



achieve equality in a labour market75 and Baroness Platt, then Chair of the Equal 

Opportunities Commission UK found it was "a very important step forward at the heart 

of equality between men and women". 76 On the other hand the Confederation of British 

Industry ("CBI") found it to be unnecessarily costly and a threat to the competitiveness 

of industry77

It is questionable whether, in the economic climate prevailing at that time, unanimity 

could have been achieved on a policy with strong social goals and potentially sizeable 

financial implications for businesses competing in an increasingly global market.

2.5 The Single European Act

This chapter traces the developments which led to the creation of The Parental Leave 

Directive 1996 which is an employment measure with inextricable links to social 

agendas. Thus the emergence of social policy at ED level is relevant. The succeeding 

paragraphs trace the development and the tensions apparent in the emergence of 

social agendas at EU level. Drivers for a social agenda will be identified.

Jacques Delors was appointed leader of the new European Commission in 1984 and 

his attitude to social policy can be illustrated in his speech in 1986:

"The creation of a vast economic area based on the market and business co 
operation is inconceivable - I would say unattainable - without some harmonisation of 

social legislation. Our ultimate aim must be the creation of a European Social Area. 

What would become of us if we didn't have a minimum harmonisation of social rules? 

What do we already see? Some Member States, some Companies who try to steal an 

advantage over their competitors at the cost of what we have to call a social retreat."78

The policies of Delors chimed with those of Margaret Thatcher, the then British Prime 

Minister, in that market integration was a prime objective. But where Thatcher saw the 

single market as an end in itself, Delors saw it as a first step in political integration. 79 

Arguably Delors provided considerable impetus for a social agenda whilst at the 

Commission. ECOSOC produced the Beretta Report80 (Beretta being the rapporteur 

for the Committee) in September 1987 after identifying the pressing need for basic 

social rights to avoid market distortion and provide a stable basis for social dialogue. 

The report sought "inalienable" social rights drawing from the European Social Charter 

of 1961 (A Council of Europe Document) which, it is to be remembered, involved all the

75 ibid p 303
76 ibid p 302
77 ibid p 302
78 Hervey "European Social Law and Policy" (1998) Addison Wesley Langman. Harlow, Essex

79 Grant, C., "Delors: Inside the House that Jacques Built" (1994) Nicholas Brearley, London

80 Doc CES 225/87 in Kenner J., "EU Employment Law from Rome to Amsterdam and Beyond" (2003)
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then Member States as previously stated.

1987 saw the Single European Act ("SEA") which introduced amendments to The 

Treaty of Rome. Most important in this particular context, are the new bases for 

community action which enabled some legislation to be passed without the necessity of 

unanimity in the Council of Ministers. Noteworthy also, was an enhanced role for all 

social partners in terms of Article 118b which stated as follows:

"The Commission shall endeavour to develop the dialogue between 

management and labour at European level which could, if the two sides consider it 

desirable, lead to relations based on an agreement."

The preamble to the SEA refers specifically to the European Social Charter and an 

affirmation to respect the same. The SEA represented the first substantive reform of 

the EEC Treaty and is described by Kenner as:

".... representing a further stepping stone in the incremental process of social 

policy integration without challenging the orthodoxy of the social market/social rights 

dichotomy". 81

Article 118a (137) amends to the EEC Social Chapter and its objects were

harmonisation of health and safety issues, providing for the first time a specific legal

base for directives relating to health and safety in the workplace to be adopted and for

those to be by qualified majority voting. Article 118a requires Member States to pay

particular attention to encouraging improvements; especially in the working

environment as regards the health and safety of workers. The Salisch Report of 198882

argued that a wide range of social policy proposals fell within the scope of Article 118a

as the health and safety of workers included the physical and mental wellbeing of

workers. It could involve all working conditions - all that is directly, or indirectly, related

to the physical or psychological make up of the worker. The Working Time Directive83

regulates such matters as (inter alia), the length of the working week, rest breaks and

the right to paid annual leave. It used, as its base, Article 118a and this use was

challenged by the UK. The ECJ, in its judgement, indicated that health is defined as a

state of complete physical, mental and social well being that does not consist only in

the absence of illness or infirmity. 84

Additionally Article 100a provided a basis for enactment of provisions, "which have as

81 Kenner, J., "EU Employment Law. From Rome to Amsterdam and Beyond" (2003) Hart Publishing, 

Oxford
82 The Concept of the Working Environment and the Scope of Article 118a of the EEC Treaty" Salisch 

Report PEDOC A 2-226/88 21 October 1988
83 Directive 93/104/EC OJ 1993 L307/18
84 Case C-84/94 United Kingdom v Council (Working Time Directive) (1996)



their object the establishment and functioning of the internal market". However, Article 

100a (4) expressly stated that it excluded provisions relating to (inter alia) the rights 

and interests of employed persons. Any measures relating to the rights and interests 

of employed persons would require the original legislative procedure which required 

unanimity.

Arguably, parental leave is not so obviously a health and safety issue, but parental 

leave could possibly have been revived using Article 118a. Speculatively, perhaps 

there was a hope that parental leave could be paid, which may have taken it beyond 

the scope of Article 118a not least because of the argument of where the payment 

should come from - the governmental employment purse or the government social 

security purse?

2.6 Community Charter of the Fundamental Rights of Workers

A draft charter of basic social rights was drawn up by the Commission and ECOSOC

on the 27th September 198985 and was based on the European Social Charter. 86 It was

"soft law" not intended to be legally binding or be directly effective in Member States,

but was a declaration of intent mainly based on the rights of workers. This Charter was

at the request of the European Council, that was mindful of increased flexibility in

employment and sought to avoid full scale deregulation. 87 The Charter was produced

at the Strasbourg Summit on the 19th December 1989 as a solemn declaration under

the title "Community Charter of the Fundamental Rights of Workers."88 Rather

confusingly it is also known commonly as "Charter of Basic Social Rights of Workers"

and "Social Charter" and "European Social Charter" and "Community Charter". It is to

be noted that the UK, unsurprisingly, gave its opposition to any intervention in social

matters and opted out. All the other eleven Member States confirmed it. The Charter

was not incorporated into EC law. This could only be by way of Treaty amendment or

community legislation derived from the general powers provided in Article 235 (now

308). This required unanimity among Member States which at that time was unlikely

given the implacable opposition of the then UK Government to the expansion of

Community Social Policy. The document formed the basis for the subsequent Social

Policy Agreement and sets out the social policy actions thought necessary in

consequence of the emergence of the Single Market. The Preamble states (inter alia):

"Social consensus contributes to the strengthening of the competitiveness of

85 "Community Charter of the Fundamental Social Rights of Workers" Com(89) 248 final

86 "European Social Charter" ETS No. 035
87 "Community Charter of the Fundamental Social Rights of Workers" Com(89) 248 final
88 ibid
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undertakings."

This is a further illustration of economic drivers to social measures and could be seen 

as a rather neat way of combining economic and social concepts. It provides rights for 

workers89 and not "citizens" but does create a social dimension for the internal market. 

Streech90 refers to this as "neo-voluntarism" which, he contends, creates 'hard' legally 

enforceable rights and obligations for individuals and organised collectives acting in, 

taking advantage of, and being disadvantaged, by market relations. Neo-voluntarism is 

much less "statist." Hervey91 says:

"The Community Charter was a catalyst in the development of European Social 
policy."

She also points out that at that time there were opposing viewpoints in relation to social 

policy. On the one hand the neo-liberalist free marketeers sought Community wide de 

regulation in order to improve economic performance with eventual economic and 

social benefits throughout the Community. On the other hand there was the "Social 

cohesion" model which sough harmonisation of domestic social measures to avoid 

distorted competition. Hervey believes one of the effects of these tensions (coupled 

with the lack of clear legal bases for EC social policy) resulted in social policy 

measures focused on process rather than substance. 9. 92

The Community Charter of the Fundamental Rights of Workers contains core workers 

rights including the rights to work, to have just conditions of work, to have safe and 

healthy working conditions, to have a fair remuneration, to organise and bargain 

collectively, and to protection and assistance for migrant workers and their families.

It is argued by Fitzpatrick93 that the Preamble to the Community Charter of the 

Fundamental Rights of Workers cannot be underestimated, in that it sets out laudable 

aspirations and provides overarching guidance for the Court to use for the purpose of 

interpreting the rights. He argues that whilst the principal thrust of the Charter is to 

promote workers' rights in the internal market, the Preamble provides an indication of a 

wider and longer term ambition to secure fundamental social rights at Community level.

89 There are many cases and deliberations as to the definition of "worker" consideration of which is beyond 

the scope of this thesis. Consideration of these can be found in Kenner, J., ED Employment Law from 

Rome to Amsterdam and Beyond" (2003) Hart Publishing, Oxford
90 Streech, W., "Neo-Volunteerism: A New European Social Policy Regime?" (1995) European Law 

Journal 31 October 1952
91 Hervey, Tamara "European Social Law and Policy" (1998) Addison Wesley Langman. Harlow, Essex
92 Hervey, Tamara "European Social Law and Policy" (1998) Addison Wesley Langman. Harlow, Essex
93 Fitzpatrick, B., "Converse Pyramids and the EU Social Constitution" in Shaw, J., (ed) "Social Law and 

Policy in an Evolving Union" (2000) Hart Publishing, Oxford
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The idea of social citizenship was kept alive, even though, at Community level there 

was an impasse on social policy.

The Community Charter of the Fundamental Rights of Workers was not limited to 

'workers'. The locus is society as a whole and extends beyond the competences of the 

EU at the time. Point 16 of The Charter points to the need to "enable men and women 

to reconcile their occupational and family obligations". This could be a springboard for 

so called "family friendly working practices". This could also have been a direct link to 

the revival of parental leave proposals.

The effect of the The Community Charter of the Fundamental Rights of Workers is that 

it creates positive legal obligations on the contracting parties in international law but it 

is not directly effective in the Member States. Kahn-Freund94 describes this as having, 

a "reflex effect", in that the Charter provides a general principle of Community law for 

interpretation by the ECJ that 'crystallises' into a legal rule at Community level but only 

where there is a link with Community competence".

The Commission stressed the importance of the Council's resumption of its 

deliberations as to the Proposed P.L. Directive in order to arrive at a decision. The 

Commission also recognised and respected the principle of subsidiarity. Social 

protection at national level was seen as desirable with the State to assume primary 

responsibility for implementing minimum rules.

2.7 The Maastricht Agreement on Social Policy

The Maastricht Summit in December 1991 produced the Maastricht Agreement on 

social policy ("MASP"). 95 This document was commonly known (wrongly) as "the 

Social Chapter" or "the Social Protocol". At Maastricht, the majority of members sought 

to amend Articles 117-122 EEC and replace them with a new Social Chapter in order to 

address," the wide gap between the powers available under the current legal bases 

and the ambitions set out in the Charter". 96 The European Parliament's Resolution of 

the 11 th July 1990 97 indicated that the procedure for Social Dialogue was to be 

developed by the adoption of a legal framework of "collective bargaining". Belgium 

suggested the idea of legally binding framework agreements at Community level

94 Kahn-Freund, O., "The European Social Charter" in Jacobs, F., (ed) "European Law and the Individual" 

(1976) North Holland, Amsterdam
New title (XI) Chapter one. Newly numbered Articles 136-145 (formerly Article 117 -Article 122) 

96 Working Document submitted to the Intergovernmental Conference on Political Union SEC (91) 500 of 

30 March 1991 
37 In Corbett, R-, "The Treaty of Maastricht" (1993) Longman, Harlow

38



between management and labour, a concept adopted by the Social Partners in the 

revised drafts of Articles 118, 118a and 118b. 98 During the drafting of the Treaty on 

European Union ("TEU"), the British refused to agree to the amendments to Articles 

117-122 EC (they believed the Social Chapter would damage competitiveness and 

destroy jobs). The Treaty Articles therefore remained the same and instead, to 

circumnavigate the intransigent British, the amendments were put in an agreement 

made with the eleven other Member States with the UK not being part of such 

agreement. MASP was attached to the 14th Protocol which was signed by all Member 

States. The MASP had to be attached to a Protocol otherwise it would not be 

community law - just an agreement between eleven Member States. MASP was the 

basis for the adoption of what is now the Parental Leave Directive ("the Parental Leave 

Directive"). 99

MASP aimed to address the gap between the powers in the then current legal bases 

and the ambitions set out in the European Social Charter.

It is worthwhile making specific reference to Article 2 (now 137 EC) in that the 

exclusion at 2(6) may go to explain to some extent the fact that payment is not included 

as a requirement in The Parental Leave Directive. Article 2 (137 EC) provides the 

framework within which the objectives in Article 1 can be achieved. Article 2(1) 

enumerated specific fields where the community shall "support and compliment" the 

activities of Member States allowing Directives using qualified majority voting under 

Article 2(2). The fields included (inter alia) "equality between men and women with 

regard to labour market opportunities and treatment at work and working conditions 

and improvement in the working environment to protect workers health and safety." 

These were to be based on minimum requirements. Article 2(6) was negative in nature 

by excluding several areas from the content of any measurers under Article 2(1) and 

(3). Pay was excluded. If this is considered within the context of the Parental Leave 

Directive one of the reasons for the lack of an element of obligatory paid leave may be 

explained.

The UK had made clear its opposition to measures at EU level including social matters 

by its refusal to sign MASP and The Community Charter of the Fundamental Rights of 

Workers. A directive relating to social issues which required unanimity would be

98 Bercusson, B., "Maastricht: A Fundamental Change in European Labour Law" (1992) 23 Industrial 

Relations Journal 177
99 See Glossary of Terms and Annexes for a full copy. Directive 96/34 EC of the 3rd June 1996 on the 

Framework Agreement on Parental Leave concluded by UNICE CEEP and the ETUC OJ 1996 L145/4
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almost certain to fail as the UK would exercise its power of veto. Measures which 

required qualified majority voting on the other hand had greater chance of success as 

there could be no effective UK veto. Article 2 of MASP provided that qualified majority 

voting was possible for matters falling within Article 2(2) which included (inter alia) 

equality in relation to work and improvements in the working environment. However, 

Article 2(b) indicated that where elements of pay required incorporation, Article 2 could 

not be used. In such circumstances the qualified majority voting would also therefore 

be lost. To progress a possible Parental Leave Directive at that time without the UK 

using an effective power of veto it would be necessary to avoid any requirement of 

"pay". As stated by The UK Trades Union Council later in the UK:c.100

"Issues of pay and social security are excluded from the ambit of the Social 
Partner negotiations under the Social Dialogue Procedure. Any directive including 
these issues would need to have been approved unanimously by the Council of 
Ministers. This was not a realistic possibility at that time."

Another significant aspect of the process is that of the involvement of the Social 

Partners. Article 3 of MASP contains an obligation at Community level to promote the 

consultation of management and labour to take relevant measures to facilitate their 

dialogue by ensuring balanced support for the parties. The same Article sets out the 

process. This includes a two stage consultative process with the Social Partners. Once 

the process is afoot, no other legislation on the same proposed measures can take 

place. Article 4(2) comes into play where the parties reach an agreement. The 

agreement shall be implemented at the joint request of the parties by a Council 

decision on a proposal from the Commission. The Council acts by qualified majority 

vote except where Article 2(6) comes into play. The words "shall" are not as imperative 

as first appears in that there needs to be the subsequent positive vote.

"The Social Partners - European level trade union and employers organisations 
- play an increasingly central role in Community social policy. Alongside their long 
established consultative role - the Social Policy Agreement has, as we have seen, 
given the partners a major input into the formulation and implementation of policy, the 
most prominent outcome of which was the 1995 agreement on parental leave." 101

There is considerable debate about the democratic nature of legislation introduced as a 

result of the above process. A fundamental issue concerns the representativeness of 

the Social Partners and the democratic legitimacy of introducing a "corporatist" 102 law 

making process in that private players would be making public policy without direct

100 TUC Response to DTI Consultation on parental and maternity leave and draft Maternity and Parental 

Leave etc Regulation (1999) Equal Rights Department TUC www.TUC.org.uk
101 Social Policy, European Communities. Sept. 1986. European Industrial Relations Review 272 17
102 Obradovic, D., "Accountability of Interest Groups in the Union Law Making Process" in Craig, P., & 

Harlow, C., (eds) "Lawmakinq in the European Union" (1998) Kluwer, London
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accountability. Betten pithely asks "who participates on behalf of whom?" 103

According to Bercusson (expert to the Rapporteur of ECOSOC ) and Van Dijk 

(Rapporteur of ECOSOC) 104 issues of representativeness is the criteria for determining 

the identity of "management" and "labour". The three largest Community wide 

organisations in the Social Dialogue Process were ETUC, UNICE and CEEP and these 

were already well established. It will be remembered that ETUC is a European Trade 

Union Confederation representing employees at European level, UNICE is the Union of 

Industrial and Employers Confederation of Europe representing employers at European 

level and CEEP is the European Centre of Enterprises with public participation 

representing Public Authority workers at European level. In its Communication of 

1993 105 the Commission was disinclined to change things on the basis that these three 

groups had considerable experience. However, mindful of the need for balanced 

participation, a study of the representatives of the Social Partners was conducted by 

the Commission and found as follows:

"(a) The diversity of practice in the different Members States is such that there 
is no single model which could be replicated at European Level and

(b) the different Member States' systems have all taken many years to grow 
and develop, it is difficult to see how a European system can be created by 
administration decisions in the short term."

The Commission did produce three criteria for organisations to be consulted and 

appended a list of twenty nine organisations which complied, broadly, with the 

criteria. 106 Each organisation was to be consulted at the first stage of consultation. 

Mindful of the problems of having too many players at the negotiation table the 

Commission granted authority to ETUC, UNICE and CEEP at the critical negotiation 

stage (provided SME's were given "due representation" 107 ) This has been widely 

criticised. As Betten 108 points out UNICE, CEEP and ETUC may be the main 

representatives of all organisations but they still are not representing the majority of 

employers and workers.

Other examples of under representation are women (as a group) female carers and

103 Betten, L, "The Democratic Deficit of Participatory Democracy in Community Social Policy" (1998) 23 

European Law Review 20
1U4 Bercusson B., and Van Dijk J., "The Implementation of the Protocol and Agreement on Social Policy of 

the Treaty on European Union" (1995) II International Journal of Comparative Labour Law and Industrial 

Relations 3
105 Commission Communication (1993) Com(93) 600
106 ibid
107 ibid

108 Betten L., "The Democratic Deficit of Participatory Democracy in Community Social Policy" (1998) 23 

European Law Review 20
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atypical workers. In relation to Employer groups, although UNICE represents many 

SME's it does not represent their interests to the exclusion of other employer groups.

In the Union Europeenne de I'Artison et des Petits et Movennes Enterprises (UEAPME) 

v Council case 109 it was held (at the Court of First Instance) that the Commission and 

Council were under a legal duty to verify that the signatories to an agreement were 

truly representative. Detailed consideration of a possible deficiency in the democratic 

process is beyond the purview of this thesis. Suffice it to say that it has been 

questioned by many as to whether the democratic principle can be satisfied when only 

a fraction of workers and an even smaller proportion of the population is 

represented. 110 The social dialogue process is effectively a compromise between 

conventional law making and collective agreements. The problem of ensuring that the 

process does not have representative deficit is not easily solved. Small firms do 

represent a proportion of employers and indeed some small employers were members 

of UNICE. Two thirds of the employees concerned in this case worked for SME's 

which were linked with UNICE. 111

It is said by Bernard 112 and others that the social dialogue process is one of 

compromise between the conventional legislative process and the social dialogue 

process which inevitably limits the autonomy of both. It is an alternative form of law 

making by negotiation. Kenner113 also views the social dialogue process as a form of 

stakeholder democracy which will only realise its potential if there are more 

representative minorities stakeholders beyond the corporalist elite.

2.8 Developments from 1992 to 1995

A (non binding) Recommendation on Childcare114 was adopted by the Council in 1992. 

This recommendation recognised the following:

  the gender pay gap in employment rates was almost 20% which increased to

109 Case T-135/96 Union Europeenne de I'Artison et des Petits et Movennes Enterprises (UEAPME) v 
Council (1998) ECR 11 -2335
1l °Betten, L, "The Democratic Deficit of Participators Democracy in Community Social Policy" (1999) 15 
International Journal of Cooperative Labour Law and Industrial Relations 259: Britz, G., & Schmidt, M., 
"The Institutionalised Participation of Management and Labour in the Legislative Activities of the European 
Community: A Challenge to the Principle of Democracy under Community Law" (2000) 6 European Law 
Journal 45
111 Case T-135/96 Union Europeenne de I'Artison et des Petits et Moyennes Enterprises (UEAPME^ v 
Council (1998) ECR 11-2335
112 Bernard, N., "Legitimising EU Law: Is the Social Dialogue the Way Forward?" in Shaw, J., (ed) "Social 
Law and Policy in an Evolving European Union" (2000) Hart, Oxford
113 Kenner. J.. "EU Employment Law. From Rome to Amsterdam and Beyond" (2003) Hot Publishing, 
Oxford
114 Council "Recommendation on Childcare 92/241/EEC" OJ 1992 L123/16
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40% where there was a child in the family under the age of six years 115

  the gender pay gap in terms of full time employment was significantly higher 

and 80% of part time workers were women 116

  there was a trend towards an increase in women in the labour marked during 

the 1990's117

  there was an inextricable link between pay, childcare and opportunities for 

employment and promotion 118

The Recommendation urged Member States to progress initiatives to enable men and 

women to reconcile work and family responsibilities. It recommended:

  the provision of children care services for parents at work

  special leave for employed persons with responsibility for the care and 

upbringing of children with some flexibility as to how the leave should be taken 

(no element of pay was included)

  work environments to be responsive to the needs of workers with children

  the sharing of family and upbringing responsibilities arising from the care of 

children between men and women.

This recognised the need to improve equal pay for men and women and equal 

opportunities.

The Commission produced data on childcare infrastructure and services in Member 

States 119 which revealed significant differences in the level of provision of childcare in 

Members States and in levels of parental leave provisions. Belgium, the UK, Ireland 

and Luxembourg had no provisions and in the Netherlands, Spain, Greece and 

Portugal there were no paid leave provisions. Furthermore, the duration of leave in 

Member States who had provisions varied greatly from three and a half months in 

Greece to three years in France and Spain. It is fairly clear therefore that the distortion 

of competition in that the cost of manufacturing of goods in the UK where there was no

115 Commission "Towards a Community Framework Strategy on Gender Equality" (2001-2005) Com (2000) 

335
116 Commission "Employment in Europe 2000" 2000 www.europa
117 Eurostat June 1998 statistics Com(2000) 335
118 Council "Recommendation on Childcare 92/241/EEC" OJ 1992 L123/16
119 In Barnard, C., "EC Employment Law" (2000/2nd ed) OUP Oxford and Com (94) 333
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parental leave would be likely to be cheaper than in France where employers would 

have to accommodate a parent taking three years off work (albeit unpaid).

Further progress towards the Parental Leave Directive included the informal meeting of 

EC Ministers for social affairs on the 23rd September 1993 at which the Belgian 

Minister, in the presence of Padraig Flynn, the European Commissioner for Social 

Affairs, referred to the ten year old draft parental leave directive and suggested that 

there be six months paid parental leave provided the job of those taking leave was 

filled by an unemployed person. It could be said this was an attempt to revive the 

Proposed P.L. Directive. 120

On the 22nd November 1993 on the agenda of a meeting of EC Council Ministers was 

the Proposed P.L. Directive 121 included a consideration of the differing legislation in 

relation to parental leave in Member States. Arguably, this means the issue was raised 

because of distortion of competition considerations rather than pure social agenda 

considerations.

The 27th July 1994 saw the publication of Commission's White Paper, "European Social 

Policy" A Way Forward for the Union 122 ("The White Paper") which indicated that 

Europe needed a blueprint for the management of change. It stated that social policy 

at EU level had a vital part to play in underpinning the process of change. The 

Commission made it clear that social policy could not play second fiddle to economic 

development. This is a clear indication that social policy was not economically driven 

which runs counter to the argument of the writer that the motivation for parental leave 

was economic. Arguably this has to be considered within the context prevailing at that 

time which was the inconsistent British held view that social aspects had no place at 

EU level. Rather than a burning desire to see a Parental Leave Directive, the 

Commission may have been using it as a prod to remind the UK as a general principle 

that the UK could not rule the EU. The commission indicated that it would press for the 

adoption of the proposed directive on parental leave.

The White Paper123 indicated that the right to parental leave was seen as an important 

way of reconciling employment and family responsibilities and a means of encouraging 

women to enter and remain in the labour market, promoting equal opportunities

120 "Europe" Agence Internationale D'information Par La Presse General News. Thursday 23rd September 

1993 No. 6070 new series
121 "Europe" Agence Internationale D'information Par La Presse General News. 22/23rd November 1993 
No. 6112 new series
122 European Social Policy Com(94)333 27lh July 1994 "A Way Forward for the Union" A White Paper
123 ibid
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between men and women in the labour market and of encouraging a higher birth rate 

(All economically driven incentives). Additionally it was seen as providing a means of 

continuity of employment and the retention of expertise. Furthermore it was a 

mechanism for reducing the "double burden" of working mothers and recognising the 

social importance of "parenting". 124

It is submitted that these factors illustrate quite clearly the driving forces behind the 

parental leave initiative. These, primarily, include a reversal of the decline in the birth 

rate and retention of women in the labour market. Additionally, the draft Parental 

Leave Directive was proof that a dialogue between employer and employee 

representatives could lead to tangible and potentially workable legislation produced 

with the participation of those who work more closely with workers and employers.

The Social Partners, when considering a parental leave directive, had several factors to 

take into account:

  the reconciliation of work and family life

  childcare provisions

  other family friendly initiatives including: 

o flexible working hours 

o career breaks 

o job sharing

  the principle of subsidiarity

  the needs of SMEs

  the appropriate level of minimum standards

  the level of flexibility left to Member States in implementation

  the issue of paid leave

  equality of opportunity between men and women.

2.9 The Social Dialogue Process leading to the Parental Leave Directive

On the 22nd February 1995 the Commission initiated the first stage of consultation with

124 "Parental Leave in Europe" European Industrial Relations Review. London No. 262 November 1995 

P14-23
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the Social Partners as provided for by Article 3(2) of MASP. On the 21 st June 1995 the 

Commission launched the second stage of consultations.

On the 5th July 1995 UNICE, CEEP and ETUC sent a joint letter to the Commission 

indicating their wish to initiate the procedure provided by Article 4 of MASP (as 

opposed to the legislative procedure of The Commission). 125

Formal talks by the Social Partners began on the 12th July 1995 with Jo Walgrave (the 

chair of Belgium's bipartite National Labour Council) as a "neutral umpire". It is 

noteworthy that the Confederation of British Industry ("The CBI") took part as a non- 

voting participant. MASP permits 9 months of negotiation but agreement was reached 

in five months. Thus, on the 14th December 1995 emerged the Framework Agreement 

on Parental Leave 126 ("the Framework Agreement"). This document represents an 

undertaking by UNICE, CEEP and ETUC to set out minimum requirements for parental 

leave as:

"an important means of reconciling work and family life and promoting equal 
opportunities and treatment between men and women".

It is worth reflecting on the fact that this social dialogue process was a new process 

and was experimental, in that no one party was certain that it was workable, or indeed 

how, in detail, it was to be carried out. The option provided in Article 4(2) of MASP was 

utilised, in that the Social Partners requested the Commission to submit the proposed 

Parental Leave Directive to Council for decision and implementation and to make it 

binding on all (except the UK). Reference is made to the important role of both sides of 

industry on the process of an overall strategy for better organising work and home life. 

It also states that men should be encouraged to assume an equal share of family 

responsibilities - for example, they should be encouraged to take parental leave by 

means such as awareness programmes.

The Social Affairs Council agreed a parental leave directive based on The Framework 

Agreement and Commissioner Flynn said:

".... That it was an important milestone for social policy. .... European social 
policy is back on track. This is an historic event because it is the first time the social 
protocol procedure has been used." 127

125 Detailed in Council Directive 96/34 EC of 3rd June 1996 on the Framework Agreement on parental 
leave concluded by UNICE, CEEP and the ETUC OJ L145 19th June 1996
126 Detailed in Council Directive 96/34 EC of 3rd June 1996 on the Framework Agreement on parental 
leave concluded by UNICE, CEEP and the ETUC. OJ L145 19lh June 1996
127 Social Affairs Council 29th March 1996 "Europe" Agence Internationale d'lnformation pare la Presse 
General News. No. 6688 new series
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2.10 Textual Analysis of The Parental Leave Directive 128

On the 3rd June 1996 the Parental Leave Directive came into being some thirteen years 

after the initial draft. The Framework Agreement is incorporated into the Parental 

Leave Directive. A copy is to be found in the Annexes. ETUC, UNICE and CEEP 

requested the Commission to submit the Framework Agreement to the Council of 

Ministers for implementation by a Council decision. The Commission followed the 

procedure laid down in its 1993 Communication 129 on the application of MASP, which 

meant it had no power to amend the Framework Agreement. Thus, the Framework 

Agreement does not form part of the decision but is annexed to it.

This inability to seek amendment on the part of the Commission and the lack of 

involvement of the EU Parliament may go some way to explain how the Parental Leave 

Directive came into being in a relatively short space of time once the Social Dialogue 

process had commenced. Another reason may be the nine months limitation period for 

negotiation as set out in MASP which could have acted as a method of concentrated 

the minds of the Social Partners. Probably, also, they wished to illustrate that 

legislation by means of initial Social Dialogue, was viable. Failure to reach an 

agreement would have reflected badly on them. Finally, of course, the legislation did 

not start from a blank canvass. There was the blue print contained in the Proposed 

P.L. Directive of 1983.

It is to be noted that the concept of paid leave is not mentioned at all. The ETUC 

states:

"The ETUC greatly regrets not having obtained a specific reference to a 

minimum allowance or income linked to parental leave which, after all, is also a 

condition of its being effectively taken up". 130

This is a radical departure from the Proposed P.L. Directive of 1983 which called for an 

element of pay.

The legal base (that is, the necessary Treaty Provision (or in this case, MASP 

provision) whereof Directives can be created) was Article 2(1) which made it an equal 

opportunity measure. Doubts have been expressed by Kenner131 that this was the

128 Council Directive 96/34/EC on the Framework Agreement on Parental Leave concluded by UNICE 

CEEP and ETUC and OJ1996 L1451H amended by Directive 97/75/EC, OJ1998. L10/24

129 Communication on the Application of the Maastricht Agreement on Social Policy Com (93) 600

130 Lapeyre, J "First Round of European Negotiations on a Key Issue for Equal Opportunities and Equal 

Treatment" European Review of Labour and Research. Vol. 2 No. 1 February 1996 P121-128
131 Ken: 

Oxford
131 Kenner, J., "EU Employment Law From Rome to Amsterdam and Beyond" (2003) Hart Publishing
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correct base given that the Parental Leave Directive includes matters such as 

termination of employment and social security.

The Parental Leave Directive is a measure encapsulating four main themes; the 

balancing of work and family life; equal opportunities for men and women; women's 

participation in the workforce; and the assumption of a more equal sharing of family 

responsibilities by parents. To achieve these ends it provides that working men and 

women have the right to a period of leave from work to enable them to look after their 

children without jeopardising their job.

The Parental Leave Directive itself contains three Articles only. The first indicates that 

the purpose of the Parental Leave Directive is implementation of the Framework 

Agreement (which is annexed to the Parental Leave Directive) and puts it into effect. 

Article 2 contains procedural matters and Article 3 simply states that the Parental 

Leave Directive is addressed to the Member States.

2.10 1 Textual Analysis of the Recitals to the Parental Leave Directive

Some of these are worthy of examination as they illustrate the relevant principles of the 

Parental Leave Directive.

Recital 3 refers to measures to be developed to enable men and women to reconcile 

their occupational and family obligations, which suggests there was an expectation that 

parental leave would aid such reconciliation. However, - the objective is to facilitate the 

reconciliation of parental and professional responsibilities for working parents. 132 Only 

three Member States (leaving the UK aside as it was not a party to MASP at the 

relevant time anyway) had no parental leave measures or had parental leave measures 

at that time which were below the minimum standards set out in the Framework 

Agreement. Put another way, parental leave as an "EU right" was of lesser importance 

than ensuring distortion of competition was minimised.

Recital (16) points out that clause 4(2) of the Framework Agreement prohibits Member 

States from reducing any existing levels of parental leave to that of the Parental Leave 

Directive. This does not preclude Member States and or management and labour from 

developing different legislation or regulations, so long as the minima are complied with. 

Particular mention is made as to non-transferability between parents, presumably by

; Clause 1(1) of The Framework Agreement
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way of example of where different measures would have to be amended in existing 

national laws of legislation.

Recital (19) indicates that the implementation of the Parental Leave Directive can be by 

management and labour agreements on the basis that the results imposed by the 

Parental Leave Directive can be guaranteed.

2.10.2 Textual Analysis of the "General Considerations" in the Framework 

Agreement

The General Considerations precede the main clauses in the Agreement and 

encapsulate considerations such as the balancing of working and family life, equal 

opportunities, women's participation in the workforce and the assumption of a more 

equal sharing of family responsibilities by men.

Number Six refers to flexible working practices to enable men and women to better 

reconcile work and family life and indicates these are to be encouraged, taking into 

account the changing needs of society and also the needs of both undertakings and 

workers. This seems rather optimistic in the context of the Parental Leave Directive as 

unpaid parental leave is hardly likely to have a major impact on most working parents, 

one of whose main reasons for working was economic necessity. However a degree of 

flexibility may be particularly important to SMEs who may experience difficulties in 

accommodating parental leave in the structure of their small workforce.

Number Nine draws a distinction between parental leave and maternity leave. It 

indicates that the Framework Agreement sets out minimum requirements. There is 

therefore flexibility within Member States to improve on the minimum. Schmidt133 has 

referred to this as reflecting the "lowest common denominator" for the social partners. 

In other words, for the employers it was what they could 'live with' and for ETUC it 

illustrated that there was an outcome which may well not have been bettered by the 

conventional legislation route.

Number Ten of the General Considerations requires Member States to continue 

benefits in kind under sickness insurance whilst parental leave is taken. This is 

arguably an important provision as if rights do not continue to accrue whilst on leave 

the effect will be an additional cost to the employee if taking leave - a disincentive. It is

133 Schmidt, M., "Representative- A Claim not Satisfied: The Social Partners Role in the EC Law Making 

Procedure for Social Policy" (1999) 15 International Journal of Comparative Labour Law and Industrial 

Relations 259
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interesting that this is not included in the Framework Agreement itself. Possibly this 

was to avoid any argument of pay under Article 2(6) of MASP being brought into being 

or possibly because these would fall within the diverse social security benefits systems 

of Member States and a more specific reference would have led to confusion and 

ambiguity. The same applies to number eleven which refers to social security benefits 

during the taking of parental leave.

Number Twelve indicates that consideration had been given to small and medium sized 

undertakings (SMEs) by not imposing administrative, financial and legal constraints in 

such a way as to impede their creation and development. It is to be remembered that 

SMEs were lacking in individual representation at Social Partner level in the Social 

Dialogue Process. Consideration twelve is arguably mere lip service to the necessity to 

consider them.

Number Thirteen (the last consideration), states that management and labour are the 

best parties to find solutions acceptable to employers and employees and that being 

the case, they must be given a special role in the implementation of the Framework 

Agreement. This aims to ensure that a social dialogue continues at national level in the 

implementation process. This could be said to be optimistic in that the priorities of 

management and labour are often quite opposite.

2103 Textual Analysis of Framework Agreement

Only key provisions relevant to the thesis are detailed in this section. The full Directive 

form part of the Annexure.

Clause 1 deals with the purpose and scope of the Framework Agreement, indicating 

that it lays down minimum requirements and is designed to facilitate the reconciliation 

of parental and professional responsibilities for working parents, equal opportunities for 

males and females, and that it is applicable to all workers who have an employment 

contract or employment relationship as defined by law, collective agreements or 

practises in force in each Member State. Flexibility is addressed as follows:-

"Whereas measure to reconcile work and family life should encourage the 
introduction of new flexible ways of organising work over time which are better suited to 
the changing needs of society and which should take the needs of both undertakings 

and workers into account" 134

It is to be noted that flexibility is not to be purely a measure for the benefit of the 

workforce. The needs of undertakings must also be factored in. Arguably, the

134 General considerations point 6
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influence of the employer groups in the Social Dialogue Process may have had an 

influence in this respect. Parental Leave was inextricably limited to labour market 

objectives which were centred on expanding the available labour force. One way of 

expanding the available labour force was to make it easier for mothers to enter into 

paid employment by introducing flexible working initiatives which assisted in the ability 

to effectively combine paid work with family responsibilities. The Commission Medium 

Term Social Action Programme 1995-1997 makes this point. 135

This is the first piece of EC legislation which gives working fathers specific rights to 

take time off work in relation to childcare and because it is non gender specific it points 

out that parenting is not the exclusive province of women. It is noteworthy that no 

distinction is made in this clause between part time workers and full time workers. It 

does not include the self employed which means that even if a Member State decided 

to provide some element of state allowance for the leave, the self employed would not 

be able to take advantage of it as of right.

Given that the purpose and scope is shown to be a measure designed to facilitate the 

reconciliation of parental and professional responsibilities for working parents, the 

introduction of, potentially, 136 unpaid parental leave would seem to fall woefully short of 

achieving that reconciliation, as many parents cannot afford to take the leave. Many 

parents work purely for economic reasons. A failure to include an element of 

mandatory pay fails to acknowledge this very basic relevant task.

Clause 2.1 of the Framework Agreement defines parental leave. It states:-

"This Agreement grants, subject to Clause 2.2, men and women workers an 
individual right to parental leave on the grounds of the birth or adoption of a child to 
enable them to take care of that child, for at least three months until a given age of up 
to eight years to be defined by Member States and/or management and labour"

The individual nature of the right is reinforced by Clause 2(2) which indicates that 'in 

principle' it should be a non transferable right. There would be nothing to stop both 

parents taking the leave at the same time which runs counter to one of the stated aims 

of encouraging fathers to take a more active childcare role and is a difference from the 

original proposed P.L. Directive. Non transferability is arguably a fundamental and 

core objective in relation to parental leave. It is to be remembered that one of the 

objectives was to encourage fathers to take a more active childcare role and thus

135 Commission "Medium Term Social Action Programme 1995-1997" Com 195/134
136 Whilst acknowledging that the Parental Leave Directive makes no legal obligation to include an element 

of paid leave it does not prohibit the same.
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alleviate the burden of mothers with the result that women would feel more able to 

sustain paid work with childcare responsibilities. This is also a matter of equal 

opportunities between men and women. If leave is transferable there is the possibility 

that fathers would transfer this leave to the mother and one of the core objectives is 

thus lost. There is also the possibility of women taking two lots of parental leave (theirs 

and the father's) which many employers would find disruptive. The fact that both 

parents can take the leave at the same time undermines the core objective of 

encouraging fathers to spend more time with the child. If mother is at home at the 

same time as father, in some circumstances this may well mean that the father role is 

secondary to the mother role. There is no definition of who exactly can take the leave 

i.e. parents, step-parents, grandparents. These matters are left open to Member 

States which can result in very different rights from state to state.

Jean Lapeyre 137 (the deputy General Secretary of the ETUC one of the negotiating 

social partners responsible for the creation of the Framework Agreement) talking of the 

negotiations regarding the Framework Agreement states as follows:

"We have set ourselves the clear goal of non transferability as a major factor in 
developing society towards a better distribution of family responsibilities between men 
and women".

Despite the stated purpose of taking care of the child there is nothing in the Framework 

Agreement which ensures that the person taking the leave is going to use it for the 

purpose of childcare. There is the possibility that some will take the leave, not look 

after the child but pursue, for example, a hobby. It is difficult to envisage what method 

of "policing" could be carried out to ensure leave takers are using the time for childcare 

and indeed whether such an invasion of privacy would be appropriate.

Clause 2.3 states as follows:-

"The conditions of access and detailed rules for applying parental leave shall be 

defined by law and/or collective agreement in Member States, as long as the minimum 

requirements of this Agreement are respected. Member States and/or management 

and labour at the appropriate level may:-

(a) decide whether parental leave is granted on a full-time or part- 

time basis in a piecemeal way or in the form of a time-credit 

system;

137 Lapeyre, J "First Round of European Negotiations on a Key Issue for Equal Opportunities and Equal 
Treatment" European Review of Labour and Research. Vol. 2 No. 1 February 1996 P121-128

52



(b) make entitlement to parental leave subject to a period of work 

qualification and/or a length of service qualification which shall 

not exceed one year;

( c) adjust conditions of access and detailed rules for applying 

parental leave to the special circumstances of adoption;

(d ) establish notice periods to be given by the worker to the 

employer when exercising the right to parental leave, specifying 

the beginning and the end of the period of leave;

(e) define the circumstances in which an employer, following 

consultation in accordance with national law, collective 

agreements and practices, is allowed to postpone the granting of 

parental leave for justifiable reasons related to the operation of 

the undertaking (e.g. where work is of a seasonal nature, where 

a replacement cannot be found within the notice period, where a 

significant proportion of the workforce applies for parental leave 

at the same time, where a specific function is of strategic 

importance). Any problem arising from the application of this 

provision should be dealt with in accordance with national law, 

collective agreements and practices;

(0 in addition to (e), authorise special arrangements to meet the 

operational and organisational requirements of small 

undertakings.

It follows that Member States and national social partners are, to use the words of 

Kenner, 138 given a "virtual carte blanche" to deal not only with such matters as 

entitlement (if any) to pay, the division of the period, the period of leave and the age of 

the child, but also the specific areas listed in Clause 2(3). The diversity of application 

of the Parental Leave Directive is illustrated in Table X herein.

138 Kenner, J., "EU Employment Law From Rome to Amsterdam and Beyond" (2003) Hart Publishing 
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The Parental Leave Directive 139 applies to all employees unlike the Working Time 

Directive which applies to particular groups of workers. Given that the Parental Leave 

Directive does apply to all workers consideration of a perceived need to avoid placing 

obstacles in the way of employment and competitiveness 140 come into play and the 

extensive nature of the flexibility in the Parental leave Directive reflects this perceived 

need. Indeed the Commission had funded a study in 1995 by UNICE into regulations 

and competitiveness which emphasised alternatives to Community legislation. 141

Clause 2.3 (a) thus provides scope for flexible leave taking. Wilkinson and Briscoe 142 

point to a demand by working parents for more flexibility in working lives. For instance, 

if parental leave were able to be taken in the form of - say - half days, then each 

parent could take half a day (not simultaneously) and the child and the parents would 

then be able to do without outside childcare costs for a longer period after maternity 

leave ends. As will be seen in Chapter eight not all Member States have implemented 

the Parental Leave Directive so as to incorporate completely flexible leave taking. In 

the UK, for example, leave must be taken in blocks of one week. A challenge to this 

failed in the case of South Central Trains Ltd v Rodway 143 where it was held that there 

was no right to take one days' parental leave as under the statutory default scheme 

(which applies in cases where alternative workplace schemes are not in place) 

employees are only allowed to take leave in blocks of a week or more at a time.

Clause 2.3(b) provides that any requirement of prior service with an employer that an 

employee must have in order to qualify for parental leave entitlement cannot be a 

period of service in excess of one year. It does stop any attempt by a Member State 

to render the effect of the Parental Leave Directive worthless by making onerous 

qualification periods apply, thereby ensuring that very few workers actually qualify. 

Furthermore this clause is discretionary and could be said to be antithical to the 

principles of equal opportunity.

Clause 2.3(d) contains the notice periods to be given by the worker with no suggestion 

as to what these should be. Whilst it is accepted that it may be necessary for

139 Directive 93/104/EC Working Time Directive OJ 1993, L307/18
140 Commission: "Growth: Competitiveness and Employment: the Challenges and Ways Forward in the 

21 st Century" Bulletin of the European Communities Supplement 6/93
141 Schmidt M., "Representative - A claim not satisfied: The Social Partners Role in the EU Law-Making 

Procedure for Social Policy" (1999) 15 International Journal of Comparative Labour Law and Industrial 

Relations 259
142 Wilkinson, H., & Briscoe, J., "Parental Leave: The Price of Family Values" (1996) Demos, London

143 South Central Trains Ltd v Rodwav (2005) CA IDS Brief 781 May 2005
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employers to have some notice and indication of the length of the leave so that they 

can plan for the absence, it is noted that there is no maximum period of notice. This is 

surprising as an unduly lengthy period of notice would negate the encouraged flexibility 

of the scheme. Lapeyre refers to the conditions of access to the right being such as to 

permit the "widest possible utilisation". 144 Long notice periods would act in quite the 

opposite manner. As will be seen later in the empirical research which forms part of 

this thesis it is found that none of those who took parental leave were asked to 

postpone. However this is perhaps not surprising given that parents have to give 

periods of notice in the first place.

Clause 2.3(e) sets out the postponement provisions and defines the circumstances in 

which an employer can postpone the granting of the leave for justifiable reasons 

related to the operation of the undertaking. An example of seasonal work is used 

where an application by an employee to take the leave at the height of the season 

would justify postponement, or where a replacement cannot be found within the notice 

period, or where a significant number of the workforce applies for leave at the same 

time or where a specific function is of strategic importance. The circumstances to be 

defined are to be prescribed following consultation in accordance with national law, 

collective agreements and practices.

This clause is worded as though it is a requirement to insert provisions dealing with this 

aspect and yet the wording of the beginning uses the word "may" contain. As will be 

seen in the subsequent chapter dealing with the UK deliberations on these 

"suggestions", the potential problems and injustices are considerable. For example, if 

several parents want to take the leave at the same time, how does an employer 

"choose" who can and who can't take the leave. What steps would an employer have 

to demonstrate he had taken to find a replacement? What happens if the job is so 

specialised that a replacement is impossible to find at any time? How long is the 

postponement to be? What happens if the leave is applied for three months before a 

child's eighth birthday and a postponement is called for?

Clause 2.3(f) relates to the making of special arrangements for SMEs taking into 

account their operational and organisational needs. This is an important consideration 

for SMEs who would likely experience the most difficulty in coping with absent workers.

144 Lapeyre, J "First Round of European Negotiations on a Key Issue for Equal Opportunities and Equal 
Treatment" European Review of Labour and Research. Vol. 2 No. 1 February 1996 P121-128
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No research on the difficulties experienced by SMEs has been located but common 

sense would dictate that an SME with only two full time employees where one takes 

one month off for parental leave would experience considerable difficulty.

Clause 4 requires Member States to ensure that those exercising their right to take 

parental leave are protected against dismissal which may seem obvious but form the 

core of an application to an employment tribunal in the event of unfair dismissal for 

taking leave.

Clause 5 states as follows:

"At the end of parental leave, workers shall have the right to return to the same 
job or, if that is not possible, to an equivalent or similar job consistent with their 
employment contract or employment relationship".

Whilst it is accepted that some Member States may decide to have parental leave of a 

greater period than the minimum and that the exact job may be difficult to hold for the 

employee in such circumstances the clause could well act as a disincentive to some 

employees to take the leave. A definite period where the exact and precise job would 

have to remain open for return would have been more appropriate. The wording of this 

clause is, in any event, open to many arguments. What is meant by "not possible"? It 

begs the question of "not possible" because of what? What is meant by an equivalent 

or "similar" job. Similar in what respect? For example the job could be "similar" in 

wage but not similar in status or perceived interest value.

In contrast the Pregnancy and Maternity Directive 145 introduced in 1992 (Article 10(i)) 

obliges Member States to take the necessary measures to prohibit dismissal from the 

beginning of pregnancy to the end of the period of maternity leave (which is fourteen 

weeks including at lease two weeks leave before/and/or after the confinement) save in 

exceptional cases not connected with the pregnancy which are permissible under 

national legislation. In the case of Brown v Rentokil Ltd 14S confirmed the prohibition on 

the dismissal of pregnant workers save in exceptional cases not connected with their 

condition. It is to be remembered that The Equal Treatment Directive 147 has produced 

case law making it clear that the dismissal of a female worker on account of pregnancy 

amounts to direct discrimination on the grounds of sex. 148

Directive 92/85/EEC "Pregnancy and Maternity Directive" OJ 1992/L348/1115

146 Case C - 394/96 Brown v Rentokil Ltd (1998) ECR1-4185
147 Directive 76/207 EEC "Equal Treatment Directive" OJ 1976 L39/40
148 Case C-179/88 Handels-orgleonturfunktionerness Forbundi Danmark (Hertz) v Dansk 
Arbeidsqiveforensinq (1990) ECR1-3979
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Clause 6 includes that rights in the process of being acquired when the leave 

commences are to be maintained as they stand until the end of parental leave. At the 

end of parental leave these rights, including any changes arising from national law, 

collective agreements or practise shall apply. This could be particularly important in a 

case where an employer seeks to dismiss an employee for taking up parental leave 

rights.

Clause 4.1 indicates that Member States may apply or introduce more favourable 

conditions than those set out in the Framework Agreement and Clause 4.2 indicates 

that Member States with existing provisions relating to parental leave which are more 

favourable than those set out in the Parental Leave Directive shall not be entitled to 

reduce their provisions to the level of those in the Parental Leave Directive. However, 

different provisions could be developed in the light of the changing circumstances so 

long as the minimums remain. An example of non-transferability is cited.

2.11 Comparisons and contrasts between the Proposed P.L. Directive (1983) 

and the Parental Leave Directive (1996)

It is interesting to compare and contrast the Proposed P.L. Directive with the Parental 

Leave Directive, as it arguably illustrates the shift in priorities from the proposed 

directive to the measure which eventually became law. An understanding of the 

changes also serves to understand the forces at play at both times. The first obvious 

fundamental difference is the mechanism used to achieve the Parental Leave Directive, 

from the requirement for a unanimous vote for all Member States to a qualified majority 

vote. A further fundamental difference is the fact that the Social Partners effectively 

wrote the Parental Leave Directive through the Social Dialogue Process.

Another illustrative difference is the use of extensive minimum standards in the 

Parental Leave Directive as compared with some of the more dogmatic mandatory 

provisions in the Proposed P.L. Directive. This change is largely influenced by the 

development of the principle of subsidiarity and the need to minimise disruption to the 

workings of a competitive market.

The Proposed P.L. Directive was for "wage earners, including part time workers in the 

public and private sectors". The Parental Leave Directive indicates it is for, "workers 

who have an employment contract or employment relationship" as defined by law, 

collective agreements or practices in force in Member States." The International
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Labour Office indicated that parental leave was for parents in employment which would 

include the self employed. The self employed are at liberty to take leave whenever 

they wish (and economic restraints allow). The only purpose of including the self 

employed amongst those having parental leave rights would be if there was support 

provided by the state to all leave takers. The self employed, in those circumstances, 

may be able to take advantage of such support. An obvious example of this would be if 

there was a state payment for leave takers. The Parental Leave Directive does not 

include the same. This may not seem important as the self employed can, in theory, 

take leave when they want but if a Member State introduced a state allowance it would 

become significant. By way of example, an employee may choose for any number of 

reasons to continue doing work for the employer but as a self employed person - 

possibly so that they can be freelance and work for other employers as well. In a 

Member State where there is a payment for leave taking employees, such person 

would not be eligible for that payment. This is despite the fact they are still doing the 

same work for the same employer.

The Proposed P.L. Directive was stated to be for fathers, mothers, adoptive fathers and 

mothers, stepfathers and stepmothers and any person acting in the place of such 

parents in circumstances such as serious illness or death. The Parental Leave 

Directive is silent on this save to say it is for all working parents. This is a greatly 

reduced category of eligibility for leave. Thus the ambit of who may take the leave will 

vary from Member State to Member State depending on how each defines "parent". As 

Moss and Deven 149 point out:

"Families in Europe are becoming more diverse. The family consisting of 
children living with their two married biological parents is becoming less common. 
Other types of family are increasing in number - lone parents, cohabiting couples, step 
families, same sex households and so on. Another important and increasing 
dimension of diversity is ethnicity."

The duration of parental leave could be extended in the case of single parent families 

in the Proposed P.L. Directive. No special provisions for single parent families are 

detailed in the Parental Leave Directive.

The Proposed P.L. Directive was for the purpose of taking responsibility for the actual 

care of the child and to enable working parents to stay at home to take sole or principal 

charge of the child. The Parental Leave Directive is designed to facilitate the

149 Moss, P., & Deven, F. (eds) "Parental Leave: Progress or Pitfall" (1999) NIGI CBGS Brussels

62



reconciliation of parental and professional responsibilities for working parents. It can 

be seen that the objectives in the Proposed P.L Directive were much more precise 

including actual care of the child, as principal carer. The objective in the Parental 

Leave Directive does not refer to being a principal carer and therefore both parents 

could take the leave at the same time. This may well mean that the mother (for 

example) continues as primary carer whilst both parents are on leave. Given that one 

of the aims is to encourage fathers to take a more active role in childcare, it may have 

been better to use the wording of the Proposed P.L. Directive. Arguably this is a major 

shift in ideology from the right for one parent to take actual care as principal carer to a 

right to facilitate a balance between work and family responsibilities.

In the Proposed P.L. Directive at Article 6 it is stated that during the leave, workers may 

receive a parental leave allowance and it should be paid from public funds. The 

Parental Leave Directive is silent on this. The change may be explained by the fact 

that at the time the Parental Leave Directive was issued there was no scope for 

including pay. The TUC has this to say on the matter:

"issues of pay and social security are excluded from the ambit of the Social 
Partner negotiations under the Social Dialogue procedure. Any directive including 
these issues would need to have been approved unanimously by the Council of 
Ministers. This was not a realistic possibility at the time. 150

In the Proposed P.L. Directive the entitlement to leave ended when the child attained 

two years, with special provisions for adopted children, but in the Parental Leave 

Directive the age is eight. If it was required to be taken within the first two years it may 

well make it likely that women added parental leave onto the end of maternity leave, 

thus not achieving one of the objectives which is to encourage men to have more 

involvement in childcare.

The Proposed P.L. Directive specified that the leave must be taken on a continuous 

basis - either full or part time and the Parental Leave Directive leaves the decision to 

Member States, which is more in line with current trends for general flexible working 

practices.

However, the fact that the Parental Leave Directive does not require a Member State to 

offer some flexible arrangements for taking the leave could mean that a Member State 

makes the provision that all the leave must be taken continuously and on a full time

150 Trades Union Congress. Response to DTI Consultation on parental and maternity leave and draft 
Maternity and Parental Leave etc Regulation 1999. Equal Rights Dept - Oct 1999 www.TUC.org.uk



basis thus making it less attractive. Indeed, as noted earlier, in the UK, it is provided 

that leave must be taken in blocks of one week minimum. The UK case of South 

Central Trains v Rodway 151 is a UK case where it was confirmed that leave must be 

taken in blocks of one week. The applicant in that case had sought to take one day 

only to look after the child.

The Proposed P.L. Directive indicated the worker shall return to the same job or be 

assigned an equivalent job. The Parental Leave Directive says the right is to return to 

the same job or "if that is not possible to an equivalent or similar job." This provision 

goes to the very heart of parental leave. Without the guarantee of a return to the same 

work, the take up rate for parental leave would be significantly diminished. In the case 

of maternity leave it is well established that dismissal on the grounds of pregnancy is 

not permitted. The job is therefore secure during the statutory leave period. There is a 

change between the wording, in that the Parental Leave Directive refers to the right 

being limited to as "similar" (rather than just "equivalent") in circumstances where it is 

not possible to return to the same job. There is no indication of when it would not be 

"possible" and the scope for abuse by unscrupulous employees is evident. In 

particular, offering a leave taker a "similar" job will doubtless put some employees off, 

particularly if they like their particular job. There is not even a provision that the income 

must be the same. This is a possible reflection of the tensions evident between the 

employer and employee representatives at social dialogue level and the necessary 

compromise to accommodate the diametrically opposed priorities of employers and 

employees. However the wording appears to the writer to be weighted very much in 

favour of employers who will not be tied to retaining the exact job or even offering one 

with equivalent wages. A cynic would say that this wording even goes beyond 

weighting in favour of employers to acting as a blatant deterrent to take leave.

The Proposed P.L. Directive workers are required to give "adequate" notice of their 

intention to take the leave and likewise their return to work with a maximum 

requirement in each case of two months. The Parental Leave Directive leaves this 

aspect of the matter to be decided by Member States and/or collective agreements in 

Member States thus the scope for making notice provisions onerous so as to act as a 

disincentive to take the leave is increased (subject of course to the caveat that 

exceptionally onerous conditions at national level could be open to challenge at 

European level).

151 South Central Trains v Rodway (2004) E.A.T. 3.8.4 (O099/04)
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The Parental Leave Directive specifically points out the possibility of an employer being 

able to require postponement of granting of the leave for "justifiable reasons relating to 

the operation of the undertaking". 152 The Proposed P.L. Directive is silent on this point. 

However there is no clear definition of "justifiable reasons". The effect is potentially 

great as it potentially considerably dilutes the right. This also illustrates the fact that 

the economic factors take precedence over the importance of parenting.

Both the notice and postponement provisions can only be of benefit to employers and 

may illustrate coercion by employer groups in the law making process.

In general, in the Parental Leave Directive, much is left to national courts or 

governments to decide, drawing heavily on the principle of subsidiarity introduced by 

MASP illustrating also the strong emphasis on co-operation and minimum standards.

Subsidiarity favours decentralisation by placing the objectives at national level. The 

minimum standards set out in the Parental Leave Directive are therefore at one with 

the principle of subsidiarity. Minimum requirements could also be said to be a 

necessity when legislation is proposed using the Social Dialogue Process in that 

compromises are inevitable.

2.12 Conclusions

This Chapter has followed the progress of a social agenda and in particular parental 

leave provisions from the Treaty of Rome 1957 onwards. The European Social Charter 

of 1961 153 was a first tentative step towards interstate awareness of social policy with 

the recognition (inter alia) of the importance of recognition of the family but it was not 

until 1972 at the Paris European Council Summit 154 that the catalyst for the emergence 

of an ED social policy came into being. The motivation stemmed in part from an 

increased awareness of varying social policies in Member States (for example, parental 

leave provisions) leading to a perceived need to harmonise such policies on parental 

leave so avoid distortion of competition. In other words, motivation for social policy 

based on economic factors. Indeed an increased workforce thus reduced a drain on 

social security systems. The Commission programme "Guidelines for a Social Action

152 Clause 2 (3) (e) of the Framework Agreement
153 European Social Charter (1961) ETS No 035
154 Communique issued at The Paris Summit 1972 in Shanks, "The Social Policy of the European 

Communities" (1977) 14 CMLR 375 p378
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Programme"155 of 1973 hinted at this when it indicated that social policies had to be 

linked to economic policies.

Further evidence of economic factors as the main driver for social policy came with the 

Commission's Social Action Programme of 1973 156 which specifically refers to 

distortion of competition.

Further elements of economic drivers in the creation of the Parental Leave Directive 

indicated the desire to increase the participation of women in the labour market and to 

retain them after childbirth. Both of these would benefit the economy in the form of a 

greater labour force and the retention of skilled workers. Working mothers are 

traditionally multi-tasked in that they worked in the labour market and in the home 

carrying out childcare and household tasks often without the help of the working father. 

The situation was aggravated by concerns of falling birth rates. Multi-tasking working 

women were disinclined to produce more children as this would increase their already 

overtaxed day. The problem, in essence, was how to keep and retain mothers in the 

workplace whilst not discouraging them from having more children to the detriment of 

the short term and long term economy. The solution, in part, was to encourage men to 

assist in the childcare thus alleviating the burden for the working mother to some extent 

and provide both with equal opportunities at work.

Contextually, the Pregnancy and Maternity Directive introduced in 1992 also reflects 

the growing recognition of the "value" of women in the labour force and the need to 

accommodate the needs of pregnant women in the work place to retain them.

The first part of the perceived problem of harmonisation of parental leave provisions in 

Member States have, it is submitted, not been solved by the Parental Leave Directive 

as it provides merely a framework with minimum requirements and leaves much for the 

Member States to legislate not least the provision of payment, the flexibility of leave 

taking and eligibility both in respect of who is a "parent" and the length of service 

required to take advantage of the leave. Not even job protection is clearly laid out. By 

giving Member States so much flexibility the result is greatly varying provisions as was 

shown in Table X earlier. Thus distorted competition remains. It is noteworthy that the 

Parental Leave Directive predates the culmination of European Employment Strategy

155 Commission of the European Communities "Guidelines for a Social Action Programme" (1973) Bulletin 

of the European Communities Supplement 4/73
156 Commission of the European Communities "Social Action Programme" 1973 Com (73) 1600 Final
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and its economic and participative imperatives, which were heralded at Essen in 
1994. 157

The Parental Leave Directive came into being relatively quickly (the social dialogue 

process laid down a limited time to reach agreement) and it could be argued that there 

was a will on the part of the social partners to show that the process could work. It 

could also be argued that the legislation was of such a minimalist and innocuous nature 

that there was little to argue over. Given that all Member States save for the UK, 

Belgium, Ireland and Luxembourg already had (albeit varying) parental leave 

provisions, there is a possibility that the Parental Leave Directive would not affect other 

Member States anyway. Given that the minimum requirements are low, it could be 

argued this was a very weak measure and to some extent pointless. It could also be 

said that the social dialogue process does not involve sufficient parties to create a 

democratic process. Not all workers are in trade unions and these workers had no 

voice in the process. Likewise there was no specific groups representing fathers or 

mothers or temporary workers or part time workers. The lesser number of parties, it 

may have been thought the lesser chance for divergent views and disagreements.

The social dialogue process itself although welcomed and trumpeted at the time as a 

new innovative method of legislation illustrates all too clearly the age old problem of 

reaching a consensus between two groups with opposing goals. As with any decision- 

making process involving opposing groups the result is a decision which falls well short 

of the ideals of both groups and does little to cater for the needs of either group. 

Producing a piece of legislation that does not cater well for any stakeholder as it is 

submitted is the case of parental leave produces a poor take up rate as the empirical 

research in this thesis will show and may be "bad law".

One area of the Parental Leave Directive was to encourage fathers to take a more 

active childcare role by making the leave gender neutral and by making the rights non 

transferable. One question arising from this is how appropriate is it to attempt to 

socially engineer via legislation. Lifestyle choices are made involving a multiplicity of 

factors and compromises and legislation can never account for all these. Provisions of 

a right - particularly an unpaid right with restrictions on use and eligibility will, it is

Essen European Council 9/10 December 1994 EU Bulletin 12/94 www.Europa
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argued, do little to influence lifestyle choices. On the other hand, legislation may have 

a role in providing more choices. Parental leave, in a very small way, could be said to 

provide some choice.
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CHAPTER THREE 

Implementing the Parental Leave Directive in the UK

3.1 Introduction

This chapter details the progress of the Parental Leave Directive to its implementation 

into English Law and briefly follows the parliamentary debates and the UK Government 

impact assessments. This chapter demonstrates the tensions between the various 

stakeholders and interest groups, whose aims are in some cases diametrically 

opposed. They mirror, to some extent, the tensions at European level prior to the 

creation of the Parental Leave Directive. For example, there was a common aim to 

recruit and retain women in the workplace. There was also a need to increase the birth 

rate. Encouraging women to have more children to increase the birth rate would not 

always be compatible with increasing their labour market participation. Some women 

would not be able to work and look after their children. This chapter shows the 

considerable weight of the employer lobby groups in the debate as to the wording in 

relation to the implementation of the Parental Leave Directive into UK law. Had the 

Parental Leave Directive not left so much to be decided by Member States in their 

implementation (in leaving so many of the major provisions such as pay and flexibility 

in leave taking to the discretion of Member States) then the debate in the UK would 

have been so much shorter.

3.2 Chronological Developments

On the 4 th November 1999 the Maternity and Parental Leave etc Regulations 1999 

were laid before the UK Parliament in draft. 158 These evolved after a process which 

was not easy, as now set out.

3.2.1 Trades Union Congress 1998 Document

In April 1998 The Trades Union Congress ("TUC") produced research as part of its 

project on women and flexibility. It followed the EU Fourth Action Programme on equal 

opportunities 159 and was a report on working hours and flexibility designed to stimulate 

debate. The document referred to parental leave as being of particular importance to 

men and women. It refers to various survey reports which showed that in a household 

where both husband and wife worked the wife spent more time than the husband on

158 Draft Maternity and Parental Leave etc Regulations 1999. House of Commons Library
159 Trades Union Congress "The Time of our Lives" April 1998 TUC, London
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childcare and housework. The TUC wanted parental leave to be paid so as to 

encourage take up or even make the taking of leave a possibility for some working 

parents.

3.2.2 UK Government White Paper "Fairness at Work", 1998

It will be remembered that the 1997 General Election in the UK saw the Labour Party 

take power. The Labour Party committed to being a party to MASP which of course 

involved committing to the EU Social Agenda. Evidence of this commitment can be 

found in the UK Government White paper entitled "Fairness at work" on 21 st May 

1998 160 (hereinafter called "The 1998 White Paper") which contained a wide range of 

proposals on employment rights and "family friendly" employment policies as well as 

the expected trade union recognition proposals. The document intended (inter alia) to 

lay the groundwork for the implementation of the Parental Leave Directive. Tony Blair, 

UK Prime Minister at that time, in the Foreword to the White Paper referred to the right 

as a right to unpaid parental leave. The 1998 White Paper, which would be 

implemented by a Bill, sought responses. The proposals, in relation to parental leave, 

were the minimum requirements as set out in the Parental Leave Directive i.e., three 

months off, a qualifying period of one year's continuous employment, a right to return to 

the job and protection against dismissal. The 1998 White Paper indicated the UK 

Government would consider how best to implement the Parental Leave Directive so as 

to achieve a coherent package of rights including rights for parents which supported 

competitiveness (5.12).

3 2.3 Reactions to the 1998 White Paper

The House of Commons Library Research Paper on the White Paper, "Fairness at 

Work" set out the reactions to The 1998 White Paper. 161 162 For example the CBI 

(Confederation of British Industries) was keen that it was not retrospective and should 

only apply to births after the date of implementation. It will be remembered that the UK 

was not party to the Parental Leave Directive initially because of its opt out of The 

Maastricht Agreement on Social Policy 1991 (MASP). If the UK legislation was 

deemed to be effective from the date of the Parental Leave Directive in 1996, the 

reasoning was that there was a possibility that a great number of working parents 

would be immediately eligible for leave with a potential problem for employers in

160 Labour Government of the UK (1998) "Fairness at Work" White paper House of Commons Library 21 s1 

May 1998

161 "Fairness at Work" CM 3968. Research Paper 98/99 17th November 1998. House of Commons Library 
152 Research papers are compiled for the benefit of Members of Parliament

70



accommodating many requests for parental leave almost immediately. It also 

questioned who was to fall within the definition of "a parent". They suggested that 

employees should have to give six months prior notice to employers. The BCC (British 

Chamber of Commerce) was concerned about the effect on small businesses. It 

suggested that employees should have to give ten weeks prior notice. On the other 

hand, the TUC wanted a qualification period of less than one year and that some of the 

leave should be paid. The NACAB (National Association of Citizens Advice Bureau) 

also wanted the leave to be paid. There were other calls for the leave to be paid. The 

National Childbirth Trust indicated that unpaid leave might prove, "an empty gesture" 

as many families could not do without income for three months 163 and the National 

Working Life Forum stated that it was known from other countries that few take the 

leave if it is unpaid. 164

3 2.4 The Department of Trade and Industry Regulatory Impact Assessment 

February 1999

The Department of Trade and Industry ("DTI") conducted a Regulatory impact 

assessment ("RIA") 165 in February 1999. This document is in the annexure to this 

thesis. The purpose of such an exercise is to assess the impact the proposed 

Employment Relations Bill was likely to take, based on surveys available. Assumptions 

were made as to the detail of the regulations and it assumed that parental leave would 

be unpaid and only eligible to those in a job for more than twelve months and for a 

maximum period of three months. It is noted that these assumptions are based on the 

absolute minimum requirements of the Parental Leave Directive. There was no 

assessment based on more generous provisions. The assessment indicated that it is 

possible to estimate the number of workers who stand to gain. It also states that the 

legislation sends out "an important reassuring message to people thinking about re- 

entering (or leaving) the labour market and who might be concerned about the potential 

difficulties that would create." In other words, it will encourage parents to work, return 

to work and stay in work irrespective of their situation vis a vis their children.

The assessment stresses the benefits to society in that if families are able to achieve a 

better balance between home and work, children will, "get a better start in life"

163 Howard, S., The National Childbirth Trust. "Firms to Foot £50m Cost of Family Leave" Evening 

Standard 28lh January 1999
164 National Working Life Forum (chaired by Joanna Foster) "Call for 3 Months Paid Paternity (SIC) Leave" 

Times 11 lh January 1999
165 The Employment Relations Bill: Regulatory Impact Assessment DTI February 1999. www.dti.gov.uk
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"(16) The main reason for introducing family leave is to help individuals to 

balance work and home life. However, there should be economic benefits to the 

economy and to individual employees through reduced staff turnover; improved 

commitment, leading to improved labour productivity; whilst an increase in the effective 

labour supply eases recruitment."

The assessment also recognises the concept of adverse selection whereby employers 

who offer parental leave attract those people who welcome it. The cost to such firms is 

disproportionate and may act as a deterrent to continue with voluntary parental leave 

schemes.

The RIA is couched in pure economic terms but it could be argued that the benefits are 

not always quantifiable as they link to quality of work life.

Most disappointingly, the gender impact section states that parental leave shall enable 

"more women" to combine work and family responsibilities. It indicates that if fathers 

are allowed to take more responsibility for childcare it will strengthen families and 

"allow women to further strengthen their position in the labour market". This last quote 

could be said to epitomise the essential aim of the UK Government in increasing labour 

market participation by mothers rather than a genuine regard for the rights of fathers or 

a concern for children.

The cost to the State was possibly an increase in Social Security benefits, such as 

income support. (This is a UK state paid monetary benefit to those on low incomes to 

ensure their incomes do not fall below the level of state benefits for those not in 

employment thus rendering the purpose of going to work nugatory). Collectively, these 

were expected to amount to £10 million per annum.

It is of considerable significance that the cost to the State is limited to Social Security 

benefits. It is the employer who will effectively pay for the right in lost working hours, 

replacement costs, etc., and the employee in lost wages.

On the basis that there are 3.3 million employees with children under the age of five of 

whom 2.6 million have been with their present employer for over one year, 25% of new 

parents already had, potentially, some entitlement to parental leave. The cost was 

estimated at £28m to employers. There is an assumption that leave will be taken in 

respect of one in ten children based on experience in other EU countries which means 

that 1-2% of employees will take up their entitlement. The assessment indicates that
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with an average leave of ten weeks the average cost to an employer is £470 for each 

parent taking leave. These figures are drawn from labour force surveys, the 1998 

Workplace Employee Relations Survey 166 and the 1996 Political Studies Institute (PSI) 

Survey on family friendly employment practices published by the DFEE. 167 The cost 

was made up of the need to replace absent workers, or if workers were not replaced, 

the reduced output which would mean less profit. The benefits were listed as being a 

support to working families to enable more people to combine work and family 

responsibilities and for the economy and society, in that it would give children a better 

start in life and alleviate the risk of family breakdown. Furthermore, it may reduce staff 

turnover in that the support would mean less working mothers would find the need to 

terminate their employment because of difficulties in combining work and family 

responsibilities.

A written answer in the House of Commons on the 12th May 1999 stated that 2% of 

eligible fathers and 35% of eligible mothers were estimated to take parental leave over 

a five year period 168 . The figure of 2% for fathers is low but not surprising.

The assessment is worded in such a way as to suggest that the Government is 

concerned about children and working parents and it is for this reason that they have 

introduced parental leave, whereas the hard fact is that they had no choice due to its 

legal obligations under the EU Treaties. The most disappointing aspect is that one of 

the stated aims of The Parental Leave Directive namely, to encourage a greater 

participation by fathers in childcare is given scant recognition. The main thrust appears 

to be to enable more women to participate in paid labour. Similarly, although the 

benefits to society are mentioned, the main advantages are trumpeted as economic. 

For example, increased employment, and, where the benefits to children are 

mentioned this is only in the context of lowered costs of anti social behaviour 

engendered by neglected children.

The assessment could be said to have links with the European Employment Strategy 

heralded ("EES") in 1994 in Essen 159 by the European Council which did not come 

about under specific Treaty powers but by means of non binding legal instrument.

166 Cully, M., Woodland, S., O'Reilly, Dix S., Millward, N., Bryson, A., and Forth, J., The "1998 Workplace 
Employee Relations Survey" (1998) Department of Trade and Industry of the UK 
16/ Forth, J., Lissenburg, S., Callender, C., and Millward, N., "Family Friendly Working Arrangements in 

Britain" (1996) DFEE Research Report 16
168 Written answer to Ruth Kelly M.P. House of Commons Hansard 12th May 1999 cols 145-6
169 Essen European Council 9/10 Dec 1994 EU Bulletin 12/94 www.Europa
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Kenner170 and De Burea 171 describe the EES as, "a multi-annual and multi-level process 

for trans-national co-ordination of national employment policies around mutually agreed 

priorities. The experimental working methods of the EES based entirely on persuasive 

soft law and legitimated by a concept of subsidiarity where different spheres of action 

are interrelated, reflected a desire to strike a balance between preserving diversity and 

a degree of flexibility for national and local actions in the area of employment policy 

while, simultaneously, emphasising the interdependence of the Union's economic and 

social objectives and the interconnectedness of nation states who wish to act together 

for increased effectiveness in an age of rapid globalisation.

The EES had then six horizontal objectives in four vertical pillars (employability, 

entrepreneurship, adaptability and equal opportunity) and twenty individual guidelines. 

It is beyond the scope of this thesis to detail these more fully.

Of interest in the context of this chapter is the leitmotif of the "Third Way" which 

appears in the 1998 Employment Guidelines 172 Also of interest is the emergence of 

"New Labour" with Tony Blair being UK Prime Minister (elected in May 1997). 173 The 

Third Way can be described as referring to fundamental changes and dilemmas posed 

by globalisation and the "remoteness" of government shown by new public/private 

partnerships rather than the traditional centralisation favoured by the Labour party in 

the past coupled with individual employment rights. Tony Blair's strategy for the 

unemployed sought to, "honour the power of the market to serve the public interest" 174 

and chimed with the Employment Guidelines. It referred to a target whereby every 

unemployed person is offered a new start before reaching one years' unemployment 

(or six months in the case of younger people) in the form of training, retraining, work 

practice or a job. 175

3.2.5 TUC Poll on Parental Leave 1999

In January/February 1999 a TUC/NOP poll on parental leave 176 found that of 1466 

parents with children under 16 years old a significant minority (15%) intended to make

170 Kenner, J EU Employment Law from Rome to Amsterdam and Beyond (2003) Hart Publishing Oxford

171 De Burca, G. "Reappraising Subsidiarity's significance after Amsterdam" Jean Monnet Working Paper 

7/99 www.jeanmonnetprogram.org/papers>
172 Council Doc 13200/97 The Employment Guidelines (19981 Adopted in Council Resolution of the 15 

Dec 1997)
173 Blair T, The Third Way: New Politics for the New Century (1998) Fabian Society London

174 Blair T, The Third Way: New Politics for the New Century (1998) Fabian Society London

175 Blair T, The Third Way: New Politics for the New Century (1998) Fabian Society London

176 TUC/NOP poll on parental leave Annex A to the memo submitted to the TUC (PL26) to the House of 

Commons Social Security Committee in June 1999. Found at Appendix B of the TUC response to DTI 

Consultation on Parental Leave October 1999
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full use (women more than men) of parental leave. The poll also showed that the 

unpaid nature of the leave was a major reason of why more would not take it - 

particularly the lower paid. These figures were higher than the UK Government 

estimates but this could be accounted for to some extent by the fact that the UK 

Government worked on an age limit of five years and the TUC poll on an age limit of 

eight years. The TUC poll was deliberately worded to suggest flexibility in how the 

leave was taken.

3.2.6 The Debates

It is worth detailing here in brief the process by which the Parental Leave Directive 

became UK domestic law. The Employment Relations Act 1999 amended The 

Employment Rights Act 1996 to enable the introduction of (inter alia) parental leave 

rights. The Employment Relations Act received Royal Assent on the 27th July 1999 

and came into effect insofar as parental leave is concerned on the 15th December 

1999. The Maternity and Parental Leave etc Regulations were made on the 10th 

December 1999 and also came into force on the 15th December 1999. It will be 

remembered that the UK was required by the EC to introduce parental leave provisions 

by the 15th December 1999. These Regulations were made under the powers 

contained in Section 76 of the Employment Relations Act of 1999.

Prior to the making of the Regulations a period of debate and consultation took place 

and this is detailed now.

At the Standing Committee on employment debate on the Employment Relations Bill at 

the House of Commons on the 23rd February 1999 177 there was extensive debate about 

who could take the leave - for example was it to include foster parents, "mum's 'live-in' 

boyfriend" and grandparents? The matter of postponing leave was also discussed, as 

was whether the leave had to be taken in one block. There was one suggestion that 

the system would not be open to much abuse (by those claiming to have parental 

responsibility for children when in fact they hadn't or those who change employers 

claiming a second entitlement to parental leave and neglecting to state they had 

already utilised their entitlement with a prior employer) because it was unpaid. Implied 

in this also is the suggestion that not many would take it at all.

Mr lan McCartney, the then Minister for Employment Relations at the DTI, in the debate

177 Standing Committee debate of Committee E on the Employment Relations Bill Schedule 3. Leave for 
family and domestic reasons 23rd February 1999. House of Commons Library
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made it clear that the regulations would not require employers to pay employees whilst 

they were on parental leave. As the Regulations were not before the House of 

Commons at the time of this debate, Mr McCartney indicated that there would be an 

opportunity for further debate when the draft Regulations were issued. He also stated 

that the entitlement would be restricted to parents whose children were born or adopted 

after the 15th December 1999.

The 2nd June 1999 saw the TUC presenting extensive written and oral evidence 

regarding payment of parental leave to the House of Commons Social Security 

Committee 178 , which called very strongly for paid parental leave (at least in part) as 

otherwise the take up would be low, particularly amongst men, low paid workers and 

lone parents who would not be able to afford to live without their wage. It could be 

argued, of course, that to lose the wage for the higher paid would in fact constitute 

more of a sacrifice and thus potential low take up in that group also. It was also stated 

that most employers would not voluntarily provide paid parental leave schemes and 

that, given the potential benefits to children, the economy and society as a whole, 

parental leave should be funded largely from general public revenues.

The evidence of the TUC also stated that employers should not be required to pay 

directly for a significant part of the costs. They also believed that only individual 

earnings replacement at high levels would encourage fathers to take up the leave. 

They also indicate that in the last five years only forty two men out of 130,000 had 

taken advantage of the rights of unpaid parental leave available to all male employees 

of Barclays Bank. The document cited all the reasons for and against paid leave and 

the arguments about the method of payment.

The draft regulations were laid before the House of Lords on the 22 nd November 1999 

for approval. There was a debate in the House of Lords on the 16th June 1999. Lord 

Sainsbury of Turville had responsibility for the progress of the approval in the House of 

Lords and he indicated that the Government wanted a "light touch" to place emphasis 

on employers and employees to agree amongst themselves. 179

During the House of Lords debate on the 8 th July 1999 180 , Lord Sainsbury explained 

that the proposal was for a maximum amount of parental leave that could be taken at

178 Annex B to the TUC response to DTI consultation on parental leave and maternity leave and draft 

maternity and parental leave etc Regulations 1999. October 1999 TUC
179 House of Lords debate 16th June 1999 C 317 House of Lords Hansard Library

180 House of Lords debate 8lh July 1999 cc 1078-1079 House of Lords Hansard Library
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any one time. It is presumed that this was intended to be persuasive to any employer 

lobbies, in that the level of disruption of the workplace would not be overwhelming.

The draft Regulations were approved by the House of Lords on the 22nd November 

1999.

3.2.7 DTI 1999 Consultation Document

The DTI issued its public consultation document regarding parental and maternity leave 

in August 1999 181 ("the DTI 1999 Consultation Document") which invited comments on 

the UK Government's proposals. In this document, the UK Government proposed that 

its implementing regulations would set out the minimum standards which would be as 

follows:-

(a) that a one year qualifying period would apply. It will be remembered that this 

was the maximum qualifying period allowed in terms of the Parental Leave 

Directive. Obviously, the less number of people to qualify, the less the cost to 

employer It may not be insignificant that there is a distinct possibility that many 

mothers may start new jobs after the child goes to nursery school (circa age 

three/four generally). Those mothers would not be eligible for leave for the first 

year of work and this limits the number of leave takers further

(b) that it would be available to parents of children under five years to those who 

have parental responsibility for a child (legal definition of "parental 

responsibility" to be used) or have adopted a child

(c) there would be a minimum of thirteen weeks unpaid leave (employers to have 

the option to pay). Again this was the minimum period specified in the Parental 

Leave Directive

(d) to allow for employees to be given their job back or if that was not possible, a 

job with the same or better status and terms and conditions. The words "not 

possible" mirror those in the Parental Leave Directive but could have been 

improved on as the words "not possible" is an invitation to litigation as to its 

meaning

(e) that it was only available to parents of children born or adopted after 15th 

December 1999. This was later deleted as it was contrary to the provisions of 

the Parental Leave Directive, there being no right to limit its effect in this way.

(0 that it would be available to parents. Parents were to be defined as those 

whose names appear on the birth certificate of the child and those with parental

181 Parental and maternity leave. Public consultation. URN 99/1043. Department of Trade and Industry. 

Employment Relations Directorate. August 1999
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responsibility (using the UK legal definition of the word) and adopters. This is 

quite restricted as it excludes for e.g. step-parents

The DTI 1999 Consultation Document also referred to the emergency provisions where 

leave is required urgently for family emergencies. These are beyond the scope of this 

thesis and therefore not detailed.

The DTI 1999 Consultation Document also set out a model scheme which would be 

used when employers and employees had not agreed a scheme of their own either by 

collective or workforce agreement. The proposed model scheme contained the 

following elements:

(a) Qualification for leave was one year prior continuous employment.

(b) Leave must be taken in blocks of one week upwards (part of a week counts as 

a full week). The Parental Leave Directive leaves this aspect of the matter open 

to Member States. For example, it could have been worded so as to allow 

maximum flexibility by allowing for - say part time leave

(c) The employee must give the employer four weeks prior notice of intention to 

take the leave or if an employee takes more than two weeks at any one time 

then the prior notice must be twice the length of the leave taken

(d) That the employer can postpone the leave where needs of business or quality 

of a service make it necessary. The maximum postponement was to be six 

months

(e) That where an employee changed employment he/she would need to 

commence the necessary one year qualification period afresh. This would 

seem to be unnecessarily savage in interpretation

(f) The maximum leave which could be taken for each child is to be thirteen weeks 

irrespective of a change of employment. Again this is a minimum requirement 

in terms of the Parental Leave Directive

(g) Failure to abide by the scheme by employers means the employee can take the 

employer to a tribunal. It has not been possible to ascertain how many claims 

have been submitted to the tribunals. The fact that statistics are not available 

would suggest applications are so minimal they do not warrant extensive 

publicity

(h) Employee dishonesty, such as having already taken the maximum amount of 

leave whilst with previous employers would be dealt with as a disciplinary 

matter by the employer. This provision appears very sketchy. It could be 

argued that scant attention was paid to it as it was not expected that many
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would take the leave. Dishonesty would be likely to be minimal when the leave 

is unpaid, as the gain in time off work is not huge.

The approach is consistently minimalist and it could be argued to be an attempt to 

make leave taking as difficult and uninviting as possible. Indeed it will be shown in the 

empirical research in this thesis that parental leave taking is not widespread. In 

particular the fact that it can only be taken in blocks of one week or more at a time 

would always inhibit its use. The fact that there is no provisions laid down for proving 

one has a child and no procedure for logging time taken would again seem to suggest 

that the expectations as to take up rate would be low and thus not warranting extensive 

regulation. This echoes the estimations in the Regulating Impact Assessment. 182

This thesis, as has been indicated, does not extend to the right to take leave when 

domestic emergencies arise. It is to be remembered that such right does not carry an 

eligibility criteria of 1 year's employment as does the right to take parental leave. As 

will be seen later at Chapter Five the majority of the (limited) UK case law concerns the 

right to take time off for emergencies in relation to dependents. As the time is limited to 

that which is necessary to make arrangements to deal with domestic emergencies the 

cost to employers is possibly not extensive.

3.2.8 Responses to the DTI 1999 Consultation Document

There were 310 responses to the DTI 1999 Consultation document - 194 from

employers and their representatives and 56 from employees and employees'

representatives. 183 The fact that the majority of the responses come from employers is

interesting and perhaps not surprising. They would bear the burden of the costs of

leave taking not only in terms of money if the regulations provided for paid leave (i.e.

paid by the employer) but also in terms of lost working hours, inconvenience and the

like. Furthermore employer groups would possibly have more resources to deal with

the response. Additionally, it has not been possible to find out how much general

publicity existed to encourage workers to respond. The fact that none has been found

would suggest that little, if any, existed. It must be remembered that bodies such as

the TUC and charitable bodies representing parents do not encompass all workers, for

example some workers are childless. The responses can be divided into two groups,

the first comprising of employers and the second comprising employees.

182 The Employment Relations Bill Regulatory Impact Assessment (1999) Department of Trade and 

Industry - www.dti.gov.uk/er/erbl.ria.pdf
183 DTI press release. "Bvers says Regulations Before Parliament Gives Parents Time off to Care for 

Young Children" 4lh November 1999
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Unsurprisingly, the employer groups advocated unpaid leave and the employee groups 

(the TUG in particular) advocated some element of pay. The TUC argued strongly that 

an element of pay would encourage take up and that it would recompense mothers 

who had to take leave and that it would enable both parents to participate in the labour 

market on an equal footing 184 Employee groups also advocated flexibility in leave 

taking such as reduced working hours. Employer groups argued for less flexibility. 185
186

3.2.9 The Ninth Report of the Social Security Committee November 1999

On the 2nd November 1999 the ninth report of the Social Security Committee of the 

House of Commons was issued. 187 Evidence and reports had been taken from many 

bodies and experts. 

The conclusion and recommendations were that:

(a) low income parents could claim benefits whilst on parental leave

(b) if the leave was unpaid, take up among fathers would be particularly low

(c) employers should not be obliged to reimburse employees during leave

(d) there was a danger small businesses would be disadvantaged if there was no 

state payment as they could not compete with larger businesses who may offer 

paid leave

(e) the Government should introduce a state paid flat rate method of payment for 

the leave to be introduced for a specific period to assess impact and assist 

future decisions about payment.

Peter Moss, Professor of Early Childhood Provision at the Thomas Coram Research 

Institute in the UK, provided a memorandum to the committee with a summary of the 

provisions for parental leave in EU Member States and Norway 188 which concluded that 

parental leave provisions are little used if not paid. He referred also to a report for the 

Department for Education and Skills (DFES) which also found that the unpaid nature of

184 Trade Union Congress. Response to DTI Consultation on Parental and Maternity leave and Draft 

Maternity and Parental Leave etc Regulations 1999 TUC Oct 1999
185 CBI News Release "Good Progress on Parental Leave but still more to do" 4 Aug 1999 and CBI 
response to the DTI Parental and Maternity Leave Consultation Paper 1 st Oct 1999 both reported in
186 Equal Opportunities Commission "Parental and Maternity Leave EOC response to DTI Draft Maternity 

and Parental Leave etc Regulation 1999 House of Commons Library
187 Select Committee on Social Security Ninth Report 1998-99 "Social Security Implications of Parental 

Leave" 2nd November 1999. House of Commons Library
188 Draft Maternity and Parental Leave etc Regulations 1999. House of Commons Library
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the leave was a significant obstacle to both fathers and mothers. 189

A Government Research Paper of 11 November 1999 190 (compiled by the Government 

Research Unit to assess, in this case, costs to the Government of paid leave, based on 

extended take up rates) described the parental leave measures and referred to the 

background and responses to proposals. Included was an estimated cost of paid leave 

in the UK based on 100%, 90%, 50% and 30% earnings replacement and divided 

between fathers and mothers (assuming take up rate of men of 50% and take up rate 

for women of 90% and an average £480.00 per week wage for men and £200.00 per 

week wage for women plus payment for a full thirteen weeks).

3.2.10 The Draft Maternity and Parental Leave etc Regulations 1999

On the 4th November 1999 the Maternity and Parental Leave etc Regulations 1999 

were laid before the UK Parliament in draft. 191

These were the same as the draft regulations published at the beginning of September 

1999 which were set out as proposals in the DTI 1999 Consultation Document save 

and except for the following changes:

(a) the leave extends to age eighteen years in the case of children whose parents 

receive disability living allowance (a new provision)

(b) whilst on leave the employee's rights re redundancy, grievance and disciplinary 

provision and notice of termination still bind the employer

(c) if an employee takes a block of four weeks or less (other than immediately after 

maternity leave) then the employee is entitled to return to the same job

(d) parents of disabled children can take leave in blocks smaller than one week

(e) there is a limit of a maximum of four weeks to be taken in any one year (the 

Government had sought views on this in the consultation process and it was a 

suggestion at that time). The CBI wanted this as did the Chamber of 

Commerce

(0 parents must give twenty one days notice of intention to take the leave (as 

opposed to four weeks)

(g) employer must let employee know within seven days if he wants to postpone 

the leave (as opposed to a time equal to the amount of leave requested)

189 Deven, F, Inglis, S, Moss, P & Petrie, P "State of the Art Review on the Reconciliation of Work and 

Family Life for Men and Women and the Quality of Care Services" DFEE Research Report RR44. 

February 1998
190 Research Paper 99/89 "Family Leave" Business & Transport Section. House of Commons Library

191 Draft Maternity and Parental Leave etc Regulations 1999. House of Commons Library
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(h) employer can postpone if his business work is "unduly disrupted" (as opposed 

to "substantially prejudiced"). (This is a considerable change in the wording 

providing employers with much more scope to postpone. He/she need no 

longer prove any substantial prejudice - merely some disruption. Only case law 

will clarify the meaning of these words. In any event they are to the detriment of 

employees seeking to take leave).

3.3 The Maternity and Parental Leave etc Regulations: Textual Analysis

On the 15th December 1999 The Maternity and Parental Leave etc Regulations made 

on the 10th December 1999 having been approved by both Houses of the UK 

Parliament came into force (hereinafter "MPLR") 192 . A copy of these Regulations (the 

Regulations) are contained in the Annexes of documents to this thesis. The 

Regulations provide that Parental Leave is a right to take time off (unpaid) to care for a 

child. It provides that workplace agreements, collective agreement or contractual 

agreement can be created containing provisions which comply with the Regulations but 

in the event of no such agreement the Regulations contain what is known as a "fallback 

scheme" ("The Fallback Scheme"). This automatically applies where there is no 

workplace agreement, collective agreement or contractual agreement. Originally in the 

Fallback Scheme the right was only available to those parents whose children were 

born after the 15th December 1999. This provision was removed by the Maternity and 

Parental Leave (Amendment) Regulations 2001. 193 A copy of this is in the Annexures to 

this thesis. The effect of this is that parents of children who were born between 15th 

December 1994 and 14th December 1999 must have either worked for their current 

employer continuously for one year by the time they were to take the leave or have 

worked for a previous employer continuously for a year during the period 15th 

December 1998 and 9th January 2002 and be currently employed.

The original limitation of the right to take leave was only for parents of children born 

after the 15th December 1999 is interesting. If that limitation had not been imposed, 

theoretically there could have been a surge of working parents alt wanting to take leave 

immediately which would have an adverse impact on employers both in terms of 

inconvenience and cost (in terms of lost working time hours). The impact would be all 

the greater as the Regulations also indicate that leave can only be taken in blocks of 

not less than one week.

192 Statutory Instrument 1999 No. 3312 The Maternity and Parental Leave etc Regulations 1999. Terms 
and Conditions of Employment
193 Statutory Instrument 2001 no 4010 The Maternity and Parental Leave (Amendment) Regulations 2001 

HMSO
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This limitation mechanism of reducing the eligibility criteria for taking leave could be 

seen as an attempt by the UK Government to favour employers over working parents 

and could also be said to send out a message that the UK Government is complying 

with the Parental Leave Directive rather than wholeheartedly embracing it.

The Regulations define the term "parent" as those listed on the birth certificate of the 

child and those who have or expect to have parental responsibility under the law of the 

child. 194 It is not necessary to live with the child to be eligible. It will be remembered 

that there was no definition of "parent" in the Parental Leave Directive. Clause 2(3) 

provided that the conditions of access and detailed rules for applying parental leave 

were to be defined in Member States by law and/or collective agreement.

The Regulations make it clear that the leave is to care for the child. The DTI website 

elaborates on this as follows:

"The purpose of parental leave is to care for a child. This means looking after 

the welfare of a child and can include making arrangements for the good of the child. 

Caring for a child does not necessarily mean being with the child twenty four hours a 

day. The leave might be taken simply to enable the parents to spend more time with 

young children" 195

The Regulations offer a maximum of thirteen weeks leave for each child for each 

parent. This must be taken in blocks of one week or more (with a maximum of four 

weeks per annum) which makes it very inflexible and of limited use to many parents 

who might find part time working or reduced hours more useful. It could be said to be 

another example of deliberate inflexibility on the part of the UK Government to ensure 

employees are disincentivised to limit the impact on employees.

The right is not transferable between parents. It will be remembered that transferability 

is a core provision. One of the aims of the Parental Leave Directive was to encourage 

fathers to take a more active role in childcare thus alleviating the burden for working 

mothers (and thus enabling them to work more). If the right is transferable there is a 

danger that some fathers will transfer the right to the mother, thus not only negating the 

core aim but also potentially making mothers less attractive employees as they had the 

potential for twice as much parental leave. The right to return to the same job in the 

Fallback Scheme was amended by the Maternity and Parental Leave (Amendment)

194 i.e. the meaning given in Section 3 of the Childrens Act 1969 (a UK Act of Parliament)

195 Dti "Parental Leave (PL509Rev1) www.dti.gov.uk/er/individual/parental-p1509a.htm
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Regulations 2002 196 and the right therefore is to return to the same job provided the 

leave does not extend beyond four weeks in any one block. Otherwise the right is to 

"another job which is both suitable for her and appropriate for her to do in the 

circumstances". The wording is very vague and incredibly weighted in favour of 

employers and will undoubtedly put off many potential leave takers. There is, in 

particular, no guarantee of the same wage.

Notice provisions of 21 days apply in the Fallback Scheme (as defined on the 

preceding page). Where the employee wishes to take parental leave immediately after 

the birth of a child the employee must give 21 days' notice before the beginning of the 

expected week of childbirth. The employer can postpone the leave in the Fallback 

Scheme if he considers it would unduly disrupt the business. The maximum 

postponement period is 6 months. There is no power to postpone where the leave is to 

be taken immediately after the birth of a child (i.e. not immediately after maternity 

leave). In essence, therefore, in practice this will probably apply more to fathers than 

mothers as mothers will be on maternity leave anyway.

On the Fallback Scheme the employee has protection from detriment which includes a 

denial of promotion and lost training opportunities. There is, of course, protection 

against dismissal. There is the right to apply to an employment tribunal in the event of 

dismissal or indeed failure on the part of the employer to adhere to the Fallback 

Scheme. However, this is not as attractive as it may appear, because (as in all tribunal 

cases) there is no state funded legal aid to take a case to the tribunal and some 

employees would feel too intimidated to proceed without legal assistance. Secondly, 

the employee who has taken an employer to the tribunal to enforce them to give the 

employee their rights may well feel their future with the employer is somewhat blighted. 

This may account for the fact that it has not been possible to locate any case relating to 

parental leave and UK employment tribunals (there are cases involving dependant 

emergency leave and these are detailed later) save and except for the case of South 

Central Trains Ltd v Rodway 197 detailed earlier where it was confirmed that leave must 

be taken in blocks of one week or more. 198

It is interesting to note that there have been cases on the emergency provisions. This 

may suggest that employees have more problems dealing with emergencies in relation

196 Statutory Instrument 2789. The Maternity and Parental Leave (Amendment) Regulations 2002 HMSO
197 South Central Trains Ltd v Rodway (2004) EAT 3.8 04 (0099/04)
198 There have been cases relating to the emergency leave measures but as the emergency leave 
measures are beyond the scope of this thesis they have not been itemised
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to their work but that parental leave is a less pressing issue. It may also mean that 

those taking parental leave have experienced no difficulty with employers. It may also 

mean that only a few employees have taken leave. It may be the case that employers 

may only prove "difficult" if the volume of leave takers becomes high.

3.4 Conclusions

The tension between the various stakeholders in the debate about parental leave is 

illustrated in the views submitted to the UK Government prior to the implementation of 

the Parental Leave Directive in the UK.

Payment of parental leave is not the only consideration in the matter of taking leave 

although as the hypotheses in this thesis argue, payment is a major factor. Job 

security is a factor of importance also. The right to return to the same job is lost if more 

than four weeks parental leave is taken consecutively. The Parental Leave Directive 

refers to the right to the same job potentially being lost if it is not "possible" to return to 

it. The UK regulations use the words "reasonably practicable to do so". It could be 

argued that the UK wording is diluted from those words of the Parental Leave Directive 

in that it may still be "possible" even if it is not "reasonably practicable" to return to the 

same job. In other words fears of job security are potentially increased in the UK by 

parents taking over four weeks leave consecutively - an effective deterrent to taking 

leave.

Flexibility is another issue. The UK Government had the opportunity to encourage 

flexible working practices by making regulations which permitted the taking of leave in 

fragments rather than blocks of one week or less. It is difficult to understand the 

rationale for not including, as a minimum, the right to take parental leave in fragments 

of time, as it could be argued such an arrangement may be more helpful to employers 

than blocks of one week minimum.

Given that parental leave is for parents and not just mothers and that one of the 

objectives was to encourage fathers to take a more active part in family life, the UK 

Government cannot be said to be doing much to encourage fathers. Even taking 

account of the right for fathers to take paternity leave 199 when the child is born is of 

limited use as they require the leave to be taken within fifty six days of the birth. This,

199 UK Government "The Paternity and Adoption Leave Regulations 2002" Statutory Instrument 2788 and 

"The Statutory Paternity Pay and Statutory Adoption Pay (Weekly Rates) Regulations 2002" Statutory 

Instrument 2818
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to some extent, misses the point that looking after and enjoying your children is not a 

matter limited to the first few weeks of birth especially as the mother is not at work in 

any event. However, it does recognise the role of fathers and may serve to encourage 

closer bonding with the child which in time may mean more men are more inclined to 

take parental leave. Increased maternity leave and pay measures in the UK are 

designed to keep mothers in the workplace. However also, it does nothing to 

encourage fathers to take a more active interest in childcare - quite the reverse, as it 

entrenches the gender stereotypes i.e. mothers look after babies and young children.

Under the Employment Act 2002, regulations for the right to request flexible working200 

came into effect on the 6th April 2003. The right is for parents of children under the age 

of six years (or eighteen years for disabled children) to apply to work flexibly and an 

employer must consider such requests seriously. The impact of these regulations on 

parental leave remain to be seen. However as the UK parental leave provisions are 

relatively inflexible and it is not difficult to envisage an employee choosing to try to 

negotiate a long term flexible working pattern with an employer to accommodate 

childcare responsibilities and foregoing parental leave as part of the negotiations. 

Parental leave, because of its relative inflexibility and limited duration is of very limited 

use as compared with other flexible working patterns such as annualised hours or term 

time working.

In essence, in relation to Parental Leave, one has to ask the question as to who 

benefits from the legislation? Parents benefit only to a very small degree, employers 

benefit possibly but only to a small degree in that they are possibly able to encourage 

more mothers into the workplace, retain working mothers in the workplace and have a 

less tired and stressed workforce as combining work and family responsibilities is made 

slightly easier. If a working parent takes the leave the child benefits by having more 

time with the parent. One of the goals of the Parental Leave Directive could be said to 

raise awareness of the burden of combining parenthood with paid work and the role 

fathers can play. All in all the benefit to any stakeholder is flimsy.

The Parental Leave Directive could be said to be illustrative of several ideological 

divides between those who believe that family matters have no place in the work 

environment, those who believe that employers and work colleagues must recognise 

the value of parenting in society as a whole, those who believe that parental leave

200 UK Government "Right to Request Flexible Working Regulations" (2003) HMSO
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should be paid, those who believe that employers should not have to bear any of the 

cost of parental leave, those who believe there is no necessity for parental leave, that it 

will be ineffectual to change the attitudes of fathers and so on. In other words the 

Parental Leave Directive could be said to be a minor legislative measure with much 

wider implications for the ongoing debate and tension on (amongst other things) work 

life balance, the role of fathers, the obligation of employers and society to recognise the 

value of parenting and the cost burden of family oriented working practices.

87



CHAPTER FOUR 

Work (Paid and Unpaid) and Work-Life Balance for working parents

4.1 Introduction

This chapter explores various current debates on work-life balance that are relevant to 

parental leave.

Although it is by no means the only model, due to the constraints and necessary 

limitations of this thesis, the model used for the family here is that of a heterosexual 

couple living together with one or more children of their union (also living with them). 

One reason for this is that had, for example, a single parent model been selected, 

account would have to be taken of the special characteristics of such a model. For 

example, an often precarious financial situation and possible problems concerning 

contact for parents with children creating its own stresses may exist. The main reason 

for the chosen model however is that it is the model which can most clearly test the 

hypothesis that there is an imbalance made between male and female in relation to 

unpaid work and child caring.

Chapter Two has outlined the history of the Parental Leave Directive and it highlighted 

the tension between the social agenda with the, arguably, opposing wish for a free 

market and free competition unfettered by overbearing workplace legislation. Chapter 

Three, which outlines the progress of the Parental Leave Directive into UK legislation 

provides a good example of the reluctance on the part of employer groups to embrace 

this family orientated employment measure on the basis it would represent a cost to 

employers in lost working time and general disruption. There is a failure of some 

employers to recognise the potential benefits of "family friendly" employment measures 

in the form of reduced absenteeism (due to stress related illness) and improved 

recruitment and retention of staff by being an accommodating employer when it comes 

to the needs of working parents in relation to their childcare responsibilities. This 

Chapter analyses aspects of work (as detailed in succeeding paragraphs) in the 

context of parental leave. The preceding chapters have followed the progress of the 

Parental Leave Directive, highlighting the influential factors in relation to its creation 

and its wording. This chapter analyses work, its meaning and importance for workers 

from a male and female perspective and its effect on the lives of working parents. 

Without an understanding of these factors it is not possible to understand the role 

parental leave has to play in the working lives of parents.
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It is beyond the scope of this thesis to include consideration of the care of the elderly 

relatives by younger relatives which doubtless has impact on the ability to take up paid 

employment. Similarly it is beyond the scope of this thesis to include consideration of 

the availability of older relatives to look after young children so that the parents can 

take up paid employment (save in relation to its consideration within the context of the 

qualitative research detailed in a Chapter eight. Again, this has a considerable effect on 

some families who may not otherwise be able to afford paid childcare.

It is common knowledge that working parents generally have varying degrees of 

difficulty in managing paid work, childcare and necessary domestic tasks in the home. 

For many, paid work is a vital economic necessity and the balance between paid work 

and childcare must be managed as best it can.

As shown in previous chapters, one of the aims of the Parental Leave Directive was to 

assist parents to reconcile these roles. Parental leave cannot be considered as an 

isolated measure in this respect as there are other potential flexible working patterns as 

will be shown in this chapter. The interplay between the various measures impacts on 

the use made of parental leave not least between working fathers and working 

mothers.

Consideration of the dynamics between paid work, unpaid work and work life balance 

is an essential contextual component of this thesis, providing a wider view of the 

workplace for working parents vis a vis their childcare responsibilities and the likely 

input/help provided by the Parental Leave Directive.

The second section of this chapter concentrates on the economic and psychological 

necessity of paid work for employees and changing patterns. These are important 

considerations in relation to unpaid parental leave, for if paid work is necessary to 

sustain the family, then unpaid parental leave may well prove a luxury beyond the 

economic capability of many families. Many postulate that men require work to provide 

them with status, a sense of identity and self worth as suggested by, amongst others, 

Brown. 201 Part of the chapter debates whether work as a source of identity is declining 

but if work in this context is of particular value to men then it impacts on the uptake of 

parental leave by men. This may be because of a perception of potential loss of

Brown, R., (ed) "The Changing Shape of Work" (1997) MacMillan, Hampshire
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security about work or simply because unpaid childcare does not provide the required 

sense of identity or have sufficient interest value for men.

Of relevance, also, is the so called "long hours culture". Gershuny postulates that an 

even higher sense of identity from work is created by those who "have" to work long 

hours as this is equated with self importance. 202 The long hours culture is polarised 

from the work-life balance ideology whereby work life and life outside work are 

balanced, in that if ones sense of identity derives from paid work, taking time away 

from that for parental leave would be seen as a diminution of ones "importance" with a 

corresponding diminution in the sense of identity and "worth".

The third and fourth sections consider the distribution of labour, from the point of view 

of women first (3) and men second (4), first elaborating on the theme of the "work rich" 

(where much work is available and taken up with little time for life outside work) and the 

"work poor" (who are unable to find work). Considerations of flexible working patterns 

and leave are of no benefit to the latter. The former is manifested to some extent by 

the "long hours" culture.

Second, the changes in the composition of, and gendered differences in the workforce 

are indicated and the sections set out statistics which show the increased involvement 

of women in paid employment. This is seen by Rubery203 , Hakim204 and others as one 

of the most profound social and economic changes within the European economy and 

society. They also elaborate on the fact that there are a disproportionate number of 

women in service and elementary jobs. A trend towards more working mothers is also 

identified. 205 These changes need to be noted, not only as an aid to understanding the 

potential development of practices in the workplace which assist parents to balance 

paid and unpaid work but also as an important consideration for changes in entrenched 

stereotypical gendered roles in relation to unpaid work.

Influential factors in the distributions of unpaid work between men and women are 

considered in section five given that women still carry most of the burden of childcare

202 Gershuny, J., "Changing Times. Work and Leisure in Post Industrial Society" (2000) Oxford University 

Press, Oxford
203 Rubery, J., Smith, M., & Pagan, C. "Women's Employment in Europe. Trends and Prospects" (1999) 

Routledge, London
204 Hakim, C., "Work-Life Style Choices in the 21 st Century. Preference Theory" (2000) Oxford University 

Press, Oxford
205 Labour Force Survey, "Labour Market Trends 1999. Women in the Labour Market" HMSO, London
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and unpaid domestic work. 205 Although it is argued (controversially) by Hakim that this 

is a positive choice by some women, 207 it is also argued that the policies in the 

workplace to accommodate working parents are utilised more by women, thus 

entrenching the gendered roles. 208

The possibility that there are changes in traditional gendered roles in unpaid work is 

postulated by Lewis and Lewis. 209 Their optimism is tempered by the results of 

research produced by the Equal Opportunities Commission (EOC) in 2Q03210 which 

showed that the "breadwinning role" remains crucial for fathers who often have minimal 

involvement with children during the working week. However the research does show 

that these same fathers do have more involvement with their children at weekends. 

What form that involvement takes is not specified. For example, it may be limited in the 

main to the more attractive aspects of childcare such as taking them swimming. 

Possibly, we are still in a transition stage of accommodating increasing numbers of 

working mothers and parents adapting to this state of affairs and imbalances which 

exist at present will level in future generations.

Parental leave is considered a measure to encourage fathers to take a more active role 

in childcare and thus there is a discussion as to the factors which may influence fathers 

to take leave. The issue of the entrenched stereotypical roles of fathers and mothers is 

also dealt with including examination of the fact that changes in the traditional roles do 

not appear to be taking place despite the increased involvement of women in the 

workplace. The "problem" of balancing paid work and unpaid work responsibilities is 

seen as a woman's problem and policies are designed to help "women" to balance 

work and home, a policy which only serves to entrench the stereotypical gendered 

roles and act as a negative message to fathers. An increased role by men in domestic 

work is considered but Brannen et ors believes men choose the more "attractive work" 

- for example playing with the children (rather than washing their clothes for e.g.) and 

"fixing the car" and "doing the garden". 211 On the other hand, Williams believes that

206 British Social Attitude Survey 1992; Found in Burgess, A., "Fatherhood Reclaimed: The Making of the

Modern Father" (1997) Vermilion, London
m Hakim, C., "Work-Life Style Choices in the 21 st Century. Preference Theory" (2000) Oxford University

Press, Oxford
208 Romito, P., "Damned if you do and Damned if you don't: Psychological Social Constraints on

Motherhood in Contemporary Europe" (1997) Hamish Hamilton, UK
*" Lewis, S., Lewis, J., The Work Family Challenge. Rethinking Employment" (1996) Sage, London

210 Equal Opportunities Commission "Fathers: Balancing Work and Family" (2003) www.EOC.org.uk

211 Brannen, J., Moss, P., Polan, P., & Mezarios, G., "Employment and Family Life: A Review of Research 

in the UK 1980-1994" Research Series No 41. Employment Department UK, London
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conventional masculinities make it difficult for men to engage fully in family life. 212 

Rossi argues that women are biologically and psychologically better equipped to deal 

with childcare. 213

Finally in this Chapter the value placed on childcare as a distinct role. It its role is not 

recognised as one of worth and value in its own right this will impact on the desirability 

of taking leave from work to care for the child. Acknowledgement is also made in the 

chapter to the impact and potentially pivotal role Human Resource Management can 

have in the workplace in work-life balance initiatives.

4.2 Paid Work: the Psychological Necessity for fulfilment and status and 

changing patterns of work

4.2.1 Work as a source of identity

Indisputably, work is a necessity for most, as a means of providing food and shelter but 

it is argued by Brown that work is important to workers not only for this purpose but 

also a means of definition in societal terms, providing for some a sense of worth and 

identity. People seek to define others and themselves by reference to their jobs:-

"Work is central to our material existence, to our place in the world and in fact to 

every aspect of home life. It encompasses all those activities which provide and 

subsistence and the caring and serving on which everyone depends". 214

The concept of work as a source of identity has important implications in the context of 

parental leave provisions in the work place. For, if one of the aims of the Parental 

Leave Directive is to encourage fathers to take a more active role in childcare, then 

removing fathers from the work place to carry out childcare activities may have an 

obstacle in the form of a temporary loss of this identity. Hakim215 found that 

occupational success is twice as important for men as for women. 

However this is not to deny that for some women a successful career is of considerable 

importance not only for status but also for fulfilment.

4.2.2 The "Long Hours Culture"

212 Williams, J., "Unbending Gender: Why Family and Work Conflict and what to do about it" (2000) Oxford 

University Press, Oxford
213 Rossi, A., "Gender and Parenthood" (1985) American Psychological Review 49

214 Brown, R., (ed) "The Changing Shape of Work" (1997) MacMillan, Hampshire

215 Hakim, C "Key Issues in Womens Work Female Diversity and the Polarisation of Women's 

Employment" (2004) Glass House Press London
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Research by the EOC published in November 2004216 showed that the hours worked 

by full time working males in the UK is 45.8 bours per week on average and for full time 

working women is forty one hours per week on average. Similarly research by Working 

Families217 (a UK charity focused on working parents) in 2005 found that 56% of the 

respondents to their survey regularly worked more than 40 hours per week rising to 

67% for men. Only 4% of parents were contracted to work more than 45 hours per 

week and yet 21% regularly did so. Less than 10% of men in the EU (10% also in the 

UK) are involved in part time employment compared with 33% of women (44% in the 

UK). 218 219 Additionally the EOC report of November 2004220 identified that 52% of 

mothers with children under five years worked part time compared with 9% of fathers 

which suggests that childcare responsibilities for young children for many families is 

still shouldered predominantly by women. Arguably, this suggests that it is 

predominantly women who are shouldering the burden for combining childcare with 

paid work by accommodating the opposing pressures by working part time. This is 

possibly not unrelated to the gender pay gap in the UK. Men earn approximately 20% 

more than women doing the same job. 221 Families, in considering how best to 

maximise their income vis a vis their childcare responsibilities, are likely to decide the 

mother is the better of the two parents to reduce working hours to accommodate 

childcare responsibilities.

The "Long Hours Culture" illustrates one change in the ways in which some employees 

now work and occurs when employees spend far more time at work than the generally 

acceptable - say - forty hours per week. The link between the long hours culture and 

the necessity for status through work is illustrated by Gershuny who highlighted the 

irony of the dramatic contrast in the change in attitude:-

"Once leisure signified high status but no longer. The most important people 

are the busiest - we now demonstrate our status by our lack of leisure."222

216 Equal Opportunities Commission "Advancing Women in the Workplace Statistical Analysis" Working 

Paper series no 12 Nov 2004 www.EOC.org.uk
217 Swan, J., and Cooper, C L, "Time Health and the Family: What Working Families Want" (2005)

www.workingfamilies.org.uk
218 Commission "Equal Opportunities for Men and Women in the European Union" (2001) Office for Official 

Publications, Luxemburg
219 Equal Opportunities Commission "Advancing Women in the Workplace Statistical Analysis" Working 

Paper series no 12 Nov 2004 www.EOC.org.uk
220 Equal Opportunities Commission "Advancing Women in the Workplace Statistical Analysis" Working 

Paper series no 12 Nov 2004www.EOC.org.uk
221 Equal Opportunities Commission "Facts about Men and Women" (2004) www.eoc.org

222 Gershuny, J., "Changing Times. Work and Leisure in Post Industrial Society" (2000) Oxford University 

Press, Oxford



This shows that for those working parents who work long hours, (or indeed for those 

parents who work shifts which are incompatible with spending time with their children 

and also those who work Sundays) their ability to spend time with their children will be 

adversely affected, potentially a loss for both child and parent. If long hours equate 

with status for some then taking parental leave would run counter to that status 

importance in that if one is so "important" that long hours must be worked then clearly 

there is no role for parental leave. The attraction of parental leave is minimal for such 

workers.

There could of course be other reasons why employees work long hours other than for 

the perceived importance of status. Birch and Purdy in a study carried out in 2001 in 

local authorities found various reasons cited by employees for working long hours. 

These ranged frorrv.-

(a) A desire to get the job done (61% cited this one reason)

(b) The necessity of doing the job of those off sick in addition to their own job (56% 

cited this as one reason)

(c) Complying with the request of the employer so to do (50% cited this as one reason)

(d) "part of the culture" was cited as one reason by 38%. 223

(An elaboration of this is found in the research by Working Families224 which showed 

20% of respondents working long hours was cited as follows: "Being seen to do long 

hours is important where I work" and 31% gave the reason for working long hours as, 

"its part of my organisation's culture".)

Extra income was not cited but it may be that it was not listed as an optional answer on 

the basis that this would always be one reason. Whilst a category of "job insecurity" 

does not feature in the survey the compliance with the request of the employer could 

be an illustration of this. For example, how does a working parent keen to take 

parental leave (remembering that the request for this comes from the employee) refuse 

the request from the employer to stay at work later (let alone not have time off for 

parental leave) without raising doubts as to their dedication to their job?

223 Birch, D., & Purdy, D., "Work-Life Balance. A Survey of Local Authorities. Department of the 

Environment and Transport Regions" (2001) Department of the Environment Transport Regions, London

224 Swan, J., and Cooper. C L. Time Health and the Family: What Working Families Want" (2005) 

www.workingfamilies.org.uk
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Job security also may play its part in the Long Hours Culture. The demise of the "job 

for life" has probably increased job insecurity. Some workers may be too insecure 

about their job to refuse to work long hours.

Performance related pay, productivity bonuses and ever available overtime introduced 

by some employers may well contribute to the long hours culture. Working longer may 

mean more productivity and thus more pay (although there is some argument that not 

all overtime is paid properly) but at what cost to the worker who is also a parent? 

Gains made at the level of income are often "paid for" by real losses in the informal 

economy, i.e., no family life because of the long hours worked. 2I 225

It is commonly accepted that long hours and lack of "control" of their lives on the part of 

employees results in stress and stress related absenteeism. A report in 2000 found 

that costs caused by work related stress amounted to twenty billion Euros per annum in 

the EU:-

"Stress is caused by conflicts between our roles at work and our roles outside it 
and by not having a reasonable degree of control over our work and our own life". 226

A report by Working Families in 2005227 found that slightly less than 20% of absences 

from work were attributable to stress related illness.

There is an unhappy dichotomy in this scenario in that providing parental leave could 

well help to relieve the stress over life management issues but employees do not feel 

free to take it because of the long hours culture and/or the way that economies of the 

workplace are organised so as to require more work to earn more money.

As Williams points out, the ideal worker, from an employer's point of view, may be as 

follows:-

"The ideal worker is one who works full time, is continuously employed until 
retirement, works long hours and who has no family commitments."228

There is no room in this definition for consideration of the worker as a family man or 

woman with work commitments. Bargh229 , a former director of "Opportunity 2000" 

reports on the dichotomy of the "work rich" and the "work poor":-

225 Rustin, M., "Reflections on Modern Day Family Values" (2000) Demos, London

226 Commission "Guidance on Work Related Stress: Spice of Life or Kiss of Death?" (2000) Office for 

Official Publications,Luxembourg
227 Working Families "In sickness and in health. A Report on absenteeism and work-life balance" (2005) 

www.workingfamilies.org.uk
228 Williams, J., "Unbending Gender - Why Family and Work Conflict and what to do about it" (2000) 

Oxford University Press, Oxford
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"Large scale forces such as globalisation, the growth of the twenty four hour 
service culture and technological changes are demanding that we find more flexible 
ways of working. Environmental concerns make conservation of scarce resources a 
priority and highlight the illogicality of having vast numbers of people in city centre 
office blocks. On top of this we have polarised work forces in which for some work 
would be a godsend unlike others who have more work than they can cope with."

Dex and Rowthorn support the contention of Bargh230 when they state that there is an 

emergence of couples who are work rich and time poor and the dichotomous increase 

in those people who are work poor. 231 This opinion is expounded by Moss232 who 

highlights three trends in the employment of parents as follows:

polarisation - this is the employment gap between the advantaged and disadvantaged 

in the employment field with the families with two wage earners at one end of the 

spectrum and those families with no wage earners at the other

intensification of work - this is the long hours culture discussed earlier which has a 

particular impact on working parents who correspondingly see less of their children

concentration of work - this is the concentration of paid work into the prime working 

years (ages twenty five to fifty) which coincide with the child rearing years. In 

essence there is too much to do in that age group, one result of which is the 

decision by some to remain childless. However it may be there will be changes in 

attitude whereby women choose child rearing over career aspirations.

All three categories have implications for parental leave. In the first group economic 

considerations are likely to be paramount. Thus, unpaid parental leave will simply not 

be a viable option. Of the second group there is a perception that there is simply no 

time available to take leave and, of the last group, economic considerations will be 

paramount.

4.3 The Changing Profiles of Women in the Workplace 

4.3.1 Increase in labour market participation by women

The increased involvement of mothers in the work place has perhaps brought about 

one of the biggest changes to the paid working environment. Brannen and Lewis refer 

to the demographic time bomb in the late 1980's where the emphasis shifted from

Buxton, J., "Ending the Mother Work. Starting the Workplace Revolution" (1998) MacMillan, London229

230 ibid

231 Dex, S., & Rowthorn, R., "Parenting and Labour Force Participation. The Case for a Ministry of the 
Family" (1997) ESRC Centre for Business Research. University of Cambridge Working Paper Number 74

Moss, P., "Modest Hopes or Great Expectations?" (2000) Demos, London
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seeing women in the workforce as a problem to discussing the untapped potential of 

the large number of women who were not employed or underemployed. 233

In the majority of European countries the female employment rate for the core age 

group (twenty five to forty nine year olds) continued to rise. During the early 1990's the 

female employment rate rose by 3.5 percentage points. By 1994 there were fewer than 

ten percentage points between male and female core age employment rates in the 

United Kingdom, France and Portugal. 234 However, there remained a difference of 

eighteen percentage points between the proportion of men and women employed 

across the EU in 2001. 235 Employment rate targets set by the European Council at the 

Stockholm Summit in March 2001 were for 57% for women by 2005. 236 By 2001 the 

employment rate for women had risen to just under 55%. 237 In the UK 68% of women 

with dependant children are now working with 40% working part time. 238 It could be 

argued that participation of women in the labour market is now critical to the market.

Rubery, Smith and Pagan emphasise the integration of women into the wage economy 

over the past decade.

"The integration of women into the wage economy over the past decades has 

represented one of the most profound social and economic changes within European 

economy and society."239

4.3.2 Increase in Mothers in the labour market

In 1998 62% of couples with dependant children in the United Kingdom were in work. 240 

More mothers are in the workforce now than ever before with the biggest increase in 

participation is among women with young children. Two thirds of mothers now return to 

work after maternity leave which represents a 50% increase since 1988. 241 Even 

between 1990 and 2001 there was a significant increase from 48% cent of women

233 Brannen, J., & Lewis, S., "Workplace Programmes and Policies in the United Kingdom" in Haas, L, 

Hwang, P., & Russell, G., (eds) "Organisational Change and Gender Equity: International Perspectives on 

Fathers and Mothers at the Workplace" (2000) Sage, California. The statistics on the shortage of young 

males was found in the Office for National Statistics "Popular Trends" (1988)

234 Eurostat "European Labour Force Survey (1989-1994)" Office for Official Publications of the European 

Communities, Luxembourg
235 European Commission "Employment in Europe 2001" (2001) Office for Official Publications 

Luxembourg
236 Eurostat "Employment Rates in Europe 2000" Office for Official Publications of the European 

Communities, Luxembourg
237 European Commission "Employment in Europe 2002" (2002) Office for Official Publications 

Luxembourg
238 Office for National Statistics "Labour Force Survey" (2005) www.ONS.org.uk

239 Rubery, J., Smith, M., & Pagan, C., "Women's Employment in Europe. Trends and Prospects" (1999) 

Routlege, London and Eurostat "European Labour Force Survey (1989-1994)" Office for Official 

Publications of the European Communities, Luxembourg
240 Office for National Statistics, "Social Trends 28" (1998) HMSO, London

241 Labour Force Survey, "Labour Market Trends 1999. Women in the Labour Market" HMSO, London
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whose youngest child was pre-school was economically active rising to 57% in 2001. 242 

Changes in the way households organise their work are shown in the statistics 

produced by Gregg et or which show that between 1975 and 2002 there has been a 

significant fall in the number of households where only one person works and an 

accompanying rise in the proportion of households where all adults work. 243

A survey by the Thomas Coram Research Unit in 1998 found (inter alia) a substantial 

change between 1984 and 1994 in that the employment of mothers increased at twice 

the rate for other women. 244 The labour force in the EU increased by some four million 

between 1994 and 1999. Women accounted for most of the growth in the EU's labour 

force. The average participation role of women rose from 57% to 59% other those five 

years adding 2.5 million to the labour force. 245 In Great Britain in 2004, 46% of the 

people in the labour market were women. 246 From this plethora of statistics it is very 

obvious that there has been a significant increase in the participation of women in the 

work place.

A Communication of 2004 from The European Commission247 (following the Wim Kok 

report) 248 sought to review the European Employment Strategy (EES) (launched at the 

Luxembourg Jobs Summit of November 1997) that stressed the overriding necessity 

for the creation of more jobs and the raising of labour force participation. It 

acknowledged that work patterns were becoming more irregular and called for flexibility 

coupled with security ("Flexicurity"). Of particular relevance to this thesis is the call for 

the aims of achieving an equal share of wage and non wage work between men and 

women with an increased encouragement of take up rates by men of parental leave to 

promote "more favourable conditions for women". This is not unconnected with the fact 

that to achieve targets on employment rates the "contrived increase of participation of 

women in the labour market was crucial". 249 (There is, thus, a recognition of the role

242 Dench et ors "Key Indicators of Women's Position in Britain" (2002) Department of Trade and Industry 

Women and Equality Unit HIVISO, London
243 Gregg, P., & Wadsworth, J. C., "The State of Working Britain" (2002) Manchester University Press, 

Manchester
244 Brannen et al, "The Labour Force Survey" (1997) Thomas Coram Research Unit. Found in Haas, L, 

Hwang, P., & Russell, G., "Organisational Change and Gender Equity: International Perspectives of 

Fathers and Mothers in the Workplace" (2000) Sage, California 

2*b European Commission "Employment in Europe 2000" (2000) DG for Employment and Social Affairs

246 Equal Opportunities Commission "Facts about women and men in Great Britain" (2004) 

www.EOC.org.uk
247 Communication from the Commission: "Strengthening the implementation of the European Employment 

Strategy" Com (2004) 239-1. www.Europa.ev.int
248 "Jobs, jobs,jobs - creating more employment in Europe" Report of the Employment Task Force chaired

by Wim Kok (2003) www.Europa.eu.int
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parental leave could play in increased female labour market participation but no 

indication of how male take up rates are to be achieved.)

4.3.3 Working Hours for Women

As well as consideration of the increased number of women, particularly women with 

children, in the workforce it is appropriate to examine the extent of their participation in 

terms of the number of hours worked. In Great Britain the EOC produced statistics in 

2004250 which show that 52% of mothers with children under five had paid work 

compared with 91% of men. Wagner explains that the gender specific differences in 

labour market participations and working hours are attributable in the main to the fact 

that women still bear the main burden of unpaid housework and family related tasks 

thereby limiting their availability in the labour market. 251 Arguably integration of women 

into the workforce has been associated with a reconstructing of employment and 

reorganisation of work. Cornfield modifies this view in considering the problems 

women face in the work place in the balancing of childcare and work commitments.

"One of the most consistent findings is the study of women's labour force 

participation is the constraining effect of young children on a woman's decision to work, 
the hours worked and the occupation chosen.""".252

Focusing on the major differences in the gender concentration by broad occupational 

type in the European Union circa 1994, Rubery, Smith and Pagan extrapolate the 

statistical information in the following way:-

"As a whole, around one third of employed persons were in higher level jobs 

(managerial, professional and related) 14% in clerical jobs, 23% in service and 

elementary jobs and 30% in agriculture, craft and production."253

This distribution diverged sharply when examined by gender. In the UK254 there is a 

disproportionate number of women in clerical and personal service jobs with 80% of 

administration and secretarial work carried out by women, 92% of skilled trade jobs are 

carried out by men, 84% of personal service jobs are carried out by women and only 

18% of all Members of Parliament are women. The concentration in service and 

elementary work being considerably higher than that of all women in employment was

250 Equal Opportunities Commission "Facts about women and men in Great Britain" (2004) 

www.EOC.org.uk
251 Wagner, A., "Services and the Employment Prospects for Women" Autumn 2002 The European Review 

of Labour and Research. Keesing, Antwerp
252 Cornfield, D., Campbell, K., & McCammon, H. J., "Working in Reconstructed Workplaces: Challenges 

and New Directives for the Sociology of Work" (2001) Sage, California
253 Rubery. J., Smith, M., & Pagan, c.. "Women's Employment in Europe. Trends and Prospects" (1999) 

Routledge, London and Eurostat "European Labour Force Survey (1989-1994)" Office for Official 

Publications of the European Communities, Luxembourg
254 Equal Opportunities Commission "Fathers: Balancing Work and Family" (2003) www.EOC.org.uk
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also shown in the statistics from Rubery, Smith and Fagan. 255 Only 8% of employed 

women in Britain work in managerial occupations in 2001 compared with 18% of
pec

men. One effect of this is that women are not as involved in the decision making 

process and therefore not able to influence changes which may be of benefit to family 

life of men and women.

The gendered division of labour still prevails. Statistics by Stiegler show lower pay and 

poorer career opportunities in female dominated sections of the labour market 

compared to those dominated by men. 257

An interesting example of the continued differences between the way men and women 

treat and practice paid work can be seen in the job of pharmacist which has been 

equally available to men and women for some time and which tolerates part time and 

intermittent employment. The job is still used differently by men and women. Men use 

it as a route to self employment (owning their own chemist shop) or management 

positions whereas women treat it as a flexible job which accommodates family 

commitments. 258 This evidence is obtained from a report by Tanner. 259 This illustrates 

again the varying requirements of men and women in the work place and supports the 

view that men find identity through work.

4 3.4 Women in the workplace: A Consideration of Preference Theory

Changes in work patterns for women are different from those of men who traditionally 

have been the main breadwinners in the family. Hakim's "Preference Theory" could (if 

such theory is accepted, and it must be said that Hakim's Theory has been widely 

challenged) have implications for the understanding of the choices men and women 

(but particularly women) make in relation to paid and unpaid work and thus the efficacy 

of policies designed to facilitate parents to work and share unpaid work and childcare 

more equitably within the family. There are four tenets of the theory as follows:-

(1) There have been five historical changes in society and the labour market 

producing qualitative differences and new scenarios of options and

255 Rubery, J., Smith, M., & Pagan, C., "Women's Employment in Europe. Trends and Prospects" (1999) 

Routledge, London and Eurostat "European Labour Force Survey (1989-1994)" Office for Official 

Publications of the European Communities, Luxembourg
256 Dench et ors "Key Indicators of Women's Position in Britain" (2002) Department of Trade and Industry 

Women and Equality Unit HMSO, London
257 Stiegler, B., "Welcher Lohs Fur Welche Arbeit?" (1999) Uberdie Aufwertenguen Fravenarbeit; Friedrich- 

Ebert, Stiflung, Bonn
258 Hakim, C., "Work-life Choices in the 21 st Century. Preference Theory" (2000) Oxford University Press, 

Oxford
259 Tanner, J., et al "Gender and Income in Pharmacy: Human Capital and Gender Stratification Theories 

Revisited" (1999) British Journal of Sociology, SO: 97-117
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opportunities for women. These are the emergence of effective 

contraception, the equal opportunities revolution, the expansion of white 

collar work, the creation of jobs for secondary earners (i.e., those who 

do not want to give paid work priority over other interests) and the 

increased importance of attitudes, values, personal preferences in 

lifestyle choices

(2) Women are heterogeneous in their preferences and priorities on the 

conflict between family and employment. In the new scenario they are 

also heterogeneous in their employment patterns.

(3) The heterogeneity of women's preferences and priorities creates 

conflicting interests between groups of women. (Hakim divides these 

into three groups - the home centred women, the work centred women 

and the middle group which she called "adaptive" which group includes 

those who want to combine work and home. This last group is the most 

diverse).

(4) Women's heterogeneity is the main cause of women's variable

responses to social engineering policies. 260

Jobs offer a mixture of rewards including the salary, other financial reward benefits (for 

example, health club membership), social status and prestige, satisfaction and 

opportunities for social interaction both inside and outside work. The desires and 

necessity for paid work are therefore by no means homogenous and become more 

diverse for women in particular if Preference Theory is an accepted theory. Preference 

Theory does presuppose an element of choice. There are many women for whom the 

choice whether or not to work and indeed the type and times of work does not exist. 

Economic necessity is an overriding dictator. There is also the question of choice 

related to the opportunity to become a "career woman". Not all women, particularly 

mothers, will have the choice to have a "career" (as opposed to a job) because of lack 

of opportunity, childcare responsibilities, poor education or other factors. The result of 

this must be more and diverse patterns of work to cater for all the various combinations 

of requirements (and in some cases, choices) by workers.

4.4 The Distribution of Domestic Unpaid Work and Unpaid Childcare between 

Parents: Influential Factors

260 Hakim, C., "Work-Life Style Choices in the 21st Century. Preference Theory" (2000) Oxford University 

Press, Oxford
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4.4.1 The evidence illustrating the present distribution

For families, the balance between paid work time and none paid work time has an extra 

dimension which is the "work" involved in looking after the family and the home.

Rhode states that if domestic and paid labour are combined the average woman works 

longer hours and receives substantially less income than the average man. 261 The 

European Commission found that the greater commitment of women to paid labour has 

not been accompanied by any significant redistribution of household labour with 

women performing 80% of household tasks. 262

Recent UK Government policies (and the EU policies, through the European 

Employment Strategy and the so-called Lisbon Process) have sought to encourage 

women to enter employment263 but Himmelweit and Sigala264 observe that prevailing 

social attitudes in the UK do not favour full time employment for mothers of pre-school 

children.

In 1997 it was found that new fathers worked four times more paid overtime than 

childless men and 82% of British fathers with children under ten in two parent families 

are employed full time and work more than fifty hours per week. 265 The EOC study in 

2004266 found that the difference in activity rates in the UK was 14.8 percentage points. 

(The activity rate means the labour force as a percentage of the total population of the 

age group considered - in this case, ages fifteen to sixty four years) If these statistics 

are further analysed into smaller populations by age it can be seen that in the UK the 

female activity rate for thirty to thirty four year olds is 74% whereas of males it is 93%. 

This compares to a much narrower gap for females aged fifteen to nineteen years 

(47%) and the equivalent males (50%). It is not insignificant that the greater gap is for 

the main childbearing age group, illustrating the fact that women work less during that 

period than men. Gender stereotypical behaviour in this respect is therefore still 

prevalent.

261 Rhode, D. L, "Justice and Gender" (1989) Howard University Press, Massachusetts

262 European Commission "The Social Situation of the European Union 2000" (2000) D.G. for Employment 

and Social Affairs, Office of Official Publications, Luxemburg
263 Himmelweit, S & Sigala, M "Internal and External Constraints on Mothers' Employment: Some 

Implications for Policy" (2002) Draft manuscript Open University Milton Keynes
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265 European Commission "Network on Childcare" In Burgess, A., "Fatherhood Reclaimed: The Making of 

Modern Fathers" (1997) Vermilion, London
266 Equal Opportunities Commission "Advancing Women in the Workplace Statistical Analysis" Working 
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Haas et ors states:-

"Despite the growth in numbers of women in the labour market particularly 

those with children, we have yet to witness any major changes in the way in which 

employment and family obligations are managed in the UK. In households with two full 

time earners, father's investment in employment is higher, mother's in these 

households retain the main responsibility for childcare and domestic work."267

4.4.2 General Theories for the distribution of unpaid domestic work and 

childcare between working parents

It can be noted that there are many theoretical explanations for gender differences and 

inequalities and the relative failure of policies aimed at reducing gender inequality.

The range (in brief) includes:-

(a) neoclassical view whereby inequalities reflect differing tastes268

(b) patriarchal view whereby policies are resisted by men269

(c) Marxist-feminist view whereby female labour plays a significant role in the 

reduction of labour costs as a source of flexible labour270

(d) the psychoanalytical view whereby the causes of women's subordination 

can be found, not in a conscious rational decision, but from behaviour 

controlled by the unconscious271

(e) the "all institutions are gendered" view whereby the elimination of inequality 

requires radical transformation of all institutions272

(f) the industrial relations perspective whereby women will remain 

disadvantaged whilst underrepresented in collective negotiation

97T

processes

the diversity view which rejects talking of men and women as separate

groups274

(h) the labour market segmentation view which emphasises the structuring of 

the demand side of the economy as an explanation for gender inequality275

267 Haas, L.L., Hwang, P., Russell, G., "Organisational Change and Gender Equity: International 

Perspectives on Fathers and Mothers at the Workplace" (2000) Sage, California
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(i) the political exclusion view which believes under-representation of women

at political decision making levels creates imbalance276 

G) the family as a patriarchal institution view whereby women's dependant

relationship in the labour market is a consequence of their role at home277 

(k) the double burden view whereby women's extra domestic burden leads to

the intensification of disadvantage over a life cycle278 

(1) the information theory view whereby gender differences are used by

employers in an unequal way279

Possibly any combination of any of the aforesaid could afford explanations for the 

differences and it must be remembered that the same explanation will not apply to all. 

A diversity of approach in the employment arena is therefore vital as the aforesaid 

plethora of explanations suggests. The multiplicity of reasons why gender inequality 

persists may explain to some extent why parental leave has not (according to the 

results of the empirical research in this thesis) been taken up by the majority of 

workers. Tensions in the domestic environment over equal division of labour in the 

home are likely to be replicated in the workplace for any combination of the theoretical 

explanations as aforesaid.

45 Some reasons why there is an unequal distribution between the sharing 

of unpaid work and childcare: The Female Perspective

4.5.1 Economic Factors

The luxury of a choice as to whether to work is not available to all women. To those 

women who must work for economic reasons and whose partners are not willing to 

renegotiate unpaid stereotypical gender roles in relation to childcare and housework, 

there is limited choice. This goes beyond the issue of pay differentials to quality of life 

issues. Such women may be forced to take unrewarding paid work (both in the 

economic and psychological sense) to accommodate childcare. A survey by Prima 

Magazine in 2004 found that three in five women returned to work after childbirth as 

they could not afford to do otherwise with three in four working full time and half

275 Rubery, J., "Structured Labour Markets. Worker Organisation and Low Pay" (1978) Cambridge Journal 

of Economics
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278 Commission "Women and Work: Report on Existing Research in the European Union" (1997) Office for 
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working part time. 280 Thus equality remains an illusion for such women despite 

legislative measures which seek to create the same. Cousins and Tang confirm that 

there are constraints surrounding the choices available to mothers in relation to work 

namely their children, childcare problems, the long hours culture and the persistence of 

the traditional domestic division of labour "For families with dependent children the 

most common mode is short hours for women and long hours for men". 281

The statistics revealed by the OEC in 2004 could be said to support the above theory, 

in that one half of female part time workers stated domestic commitments prevented 

them working full time whereas only 4% of part time working men cited the same 

reason. 282 The use of the word 'prevented' is pertinent, as it suggests the absence of a 

free choice. The proportion of women working more than thirty hours per week 

increases with the age of the youngest dependant child from 35% of those with pre 

school children to 56% of those with children aged sixteen to eighteen years and 66% 

of those with no dependant children. However, statistics show that women are 

increasingly likely to return to work within one year of having a baby and furthermore 

increasing proportions return to full time work. 283

The issue of "domestic commitments" becomes more focused and pronounced for 

working parents when children fall ill. At that point, all the carefully planned 

arrangements which permit parents to work fail, in that nurseries will not take sick 

children but employers expect employees to work. In a survey carried out by 'Eve' 

Magazine in February 2004284 it was found that 18% of working mothers sent a sick 

child to school because of worries about taking time off work. 69% took lower paid less 

fulfilling jobs to spend more time with family. The DTI statistics found that the weekly 

median total individual income for women with children was £159 and for fathers was 

£431.

"For all couple family types, women are over represented in the bottom income 

quintile and men under represented in the bottom income quintile ... over half of 

women in working age couples with dependent children were in the bottom two income 

quintiles compared with 11% men". 285

280 Un-attributed "Life Style Survey" March 2004. Prima, London
281 Cousins, C., & Tang, N., "Working Time and Family Life" (2001) Employment Studies Paper 47. 

University of Hertfordshire
282 Equal Opportunities Commission "Advancing Women in the Workplace Statistical Analysis" Working 

Paper Series No 12 Nov 2004www.EOC.org.uk
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The income differences can, to some extent, be explained by the fact that more women 

than men work part time (44% of women and 10% of men work part time286) This 

illustrates that it is still women who are organising their lives to accommodate childcare 

and not men.

The gender pay gap (women in full time employment have only 79% of the median 

income obtained by men287) may provide one of the keys to understanding the choices 

made by parents in relation to childcare. Quite simply, it does not make economic 

sense for the father to take on the bulk of childcare responsibilities.

4.5.2 Working for Enjoyment

Research by Stevens and Williams has shown that the motivation for women with

children to work is not always purely economic. Relief from boredom, having an

identity in their own right and the devalued status of caring (both by family members

and society as a whole) are also cited as reasons. 288 Coward 289 indicates that some

women like to stay at home to look after their children. The danger of generalisations

is apparent here in that, no doubt, some women do choose to stay at home to look

after children and some do choose to go to work to have a life outside childcare. There

is a third group of women and a large group of men who do not have the luxury of

choice in that economic necessity dictates paid work must be obtained. Not only is the

element of choice as to whether to work or not work at issue here. Also it is the lack of

choice of the type of work. Research carried out by Working Families290 showed that

over one third of parents would either give up work themselves or see their partners

stop work. The male: female split was 42%:31%. 45% of parents with children aged

five to six years old were in favour of one or the other parent giving up work as

opposed to only 30% with children aged eleven to fifteen years old. Other research

shows that approximately 50% of self employed mothers would give up paid work if

they could afford it. 291
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4.5.3 Biological and Psychological differences between Males and Females

There is a gender debate in relation to the psychological and biological make up of 

males and females which is beyond the scope of this thesis but needs to be mentioned. 

Rossi argues that males and females are genetically different in the skills in which they 

excel and that this is aggravated by learning so that women are better equipped to deal 

with infants. 292

4.5.4 Choosing to prioritise childcare

Two thirds of men and women still regard housework and homemaking as the primary 

responsibility of women. 293 By way of extension of this view is that of Callender et al 

who state that women clearly change fundamentally after childbirth to give paid work a 

lower priority. 294 This view is supported by Thair and Risdon who argue that a 

substantial number of young women still choose a life centred around home and family 

which choice cuts across social class, ethnic group, educational and ability 

differences. 295

Opinions as to choice may be said to be borne out to some extent by statistics which 

show that in 2000 almost 73% of women working part time said they did not want a full 

time job. 296 Whether this is because they preferred to work part time or whether they 

simply could not manage a full time job together with childcare and unpaid work in the 

home, is still being debated. Indeed, taking into account of the cost of a nursery for the 

child and the wage the mother could command, it is probable that some mothers simply 

cannot afford to go to work, which takes one back to the economic arguments for 

women's work choices. Similarly statistics in 2003 in the UK showed that 

approximately one third of mothers do not return to work at the end of their maternity 

leave. 297 Again whether this is genuine choice or inability to find suitable and 

affordable childcare arrangements whilst at work is not made clear. It could be argued 

that the entrenched stereotypical gendered roles are as a result of choice by women 

rather than enforcement by men and/or economic factors.

292 Rossi, A., "Gender and Parenthood" (1985) American Psychological Review 49

293 Social Change and Economic Life Initiative of the Economic and Social Research Council in Britain 

1986 & 1987 Survey Found in: Hakim, C., & Jacobs, S., "Sex-Role Preference and Work Histories" (1997) 

Sociology Department Working Paper 12
294 Callender, C., et ors "Maternity Rights and Benefits in Britain" (1997) DSS Research Series No. 67. 

London DSS
295 Thair, T., & Risdon, A., "Women in the Labour Market: Results from the Spring 1998 LFS" (1999) 

Labour Market Trends 107: 103
296 European Commission "Employment in Europe 2001" Office for Official Publications, Luxemburg

297 The Department of Trade and Industry (of the UK) "Balancing Work and Family Life: Enhancing Choice 

and Support for Parents" (2003) HMSO, London
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4.6 Some Reasons why there is an unequal distribution between the sharing

of unpaid work and childcare: The Male Perspective 

4.6.1 Not a matter of Free Choice

An article in the Sunday Times newspaper in January 2004298 suggested that the role 

of full time breadwinner may not be the choice of all working fathers. Whilst accepting 

that women still only make up 9% of all the 'top jobs' women found it easier to obtain 

time off to look after children working from home or working flexibility to accommodate 

childcare and now in the UK have an opportunity by 2010 for longer periods of 

maternity leave (subject to qualification criteria being met). The suggestion was that if 

men aren't jealous they should be. The only focused provision for men was a very 

short period of paternity leave.

Williams, in his thesis on fatherhood, 299 argues that the traditional role of fatherhood as 

a breadwinner distanced from children is beginning to change but not necessarily by 

'free' choice.

"Fatherhood is becoming modernised not by the egalitarian nature of a mythical 

emotionally stable person in touch with his feminine side 'new man' but the harsh 
realities of globalisation and situational circumstances".

One of the questions that require consideration is whether fathers are denied the 

opportunity to care for their children because of economic drivers or whether they 

prefer to avoid that responsibility. This was considered by Scourfield and Drakeford300 

in 2002 who argue that men may be the new victims of gender order in that there are 

few policies which help them take more active childcare roles. Parental leave does 

provide some scope but the empirical research in this thesis would seem to suggest 

that the right is underused by men.

Kennedy301 believes there is a necessity to develop effective services for fathers and 

that there is a need to make societal attitudes to fathers more positive. The view is that 

it is not fathers whose behaviour is the problem but rather (inter alia) the lack of 

financial backing - for example, unpaid parental leave.

A further matter which may militate against men taking on a more active childcare role 

is that of the hostility of some women who see it as an attempt to usurp their role as

298 Baxter, S., "Women the True Winners at Work" January 11 2004 Sunday Times Newspaper

299 Williams, S., "Reflexive Fathering: The Individualisation of Fathering" Jan 2002 University of Glamorgan

300 Scourfield, J., & Drakeford, M., "New Labour and the Problem of Men" (2002) Sage, London

301 Kennedy, J., Plenary address to the "Developing Effective Services for Fathers" Conference 18 

November 1999 Fathers Direct, London

108



child carer and only want men, at best, to deputise for mothers. Coward on this subject 

states:-

"Some men are experiencing real difficulties around fatherhood [from women] 
and these are of no benefit to themselves or their children unless women respond with 
greater magnanimity". .... Many women are unwilling to let men inhabit this [childcare] 
space fearing that if men enter this most significant mother-child bond they will have 
nothing left. This may be why women, in spite of demanding changes from men have 
been reluctant to give them a more central role in wanting them to shop, cook, unload 
the buggy and sterilise bottles rather than share in the primary and intimate bond with 
children." 302

A further example of the unwelcoming nature of some women to greater involvement 

by men in childcare is cited by Schwartz who points out that play groups and the like 

are women orientated and dominated such that men feel uncomfortable and 

marginalised in such environments. 303

4.6.2 The Changing Role of Fathers

In the household where the mother works atypical hours, there is more likely to be a 

father more involved in childcare - the harsh reality being there is no one else to look 

after the children.

This change in the role of some fathers is not driven by choice but economic necessity 

and is to be distinguished from fathers who freely choose to take a more active role in 

childcare.

In his research, Williams304 makes the point that fathering cannot be generalised in its 

concept:

"Fathering can no longer be seen as a universalising category progressing in a 
linear fashion. Fathers are 'new men', traditional men or bumbling parents behaving in 
various ways at different times in their life cycle."

Not only do fathers behave differently at different times reacting in different ways but 

the role of fatherhood is multifaceted involving not only breadwinner, moral guide, 

patriarch, role model, playmate, chauffeur but also provider of love and care in various 

degrees. It is therefore not easy to analyse the extent of change in the role of fathers 

particularly when bearing in mind that there is now greater diversification in family 

types.

302 Coward, R., "Sacred Cows: Is Feminism relevant to the new Millennium?" (1999) Harper Collins, 

London
3. 03 Schwartz, P., "Peer Marriage: How Love between Equals can really work" (1994) Basic Books, New 

York
304 Williams, S., "Reflexive Fathering: The Individualisation of Fathering" Jan 2002 University of Glamorgan
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The research by Williams documented some change in the role of fathers from viewing 

childcare and domestic tasks as "women's work" to a greater involvement. The driving 

force behind this is often conflict over household tasks rather than a "negotiated" 

change.

", change occurs when the power relations are challenged, not when the 

powerful magnanimously concede their privileged position."

Thus any changes in the role of men vis a vis childcare and housework could be said to 

be reactive rather than a positive conscious choice. Outside influences such as 

feminist ideologies may also have exerted an influence. Vogler and Pahl believed so:

"It was feminism that led to the deconstruction and analysis of the household as 

a site for the recreation of gender inequality in power and money."3""305

Williams306 also considers the concept of reflexivity, in that the matter of choice is not a 

simple matter of choosing one course of action over another. The issues in 

consideration are complex and not able to be considered without taking societal 

influences into account which amount in some respects to compulsions. Williams 

argues that whilst the amount of "fathering" that an individual does involves elements of 

choice by the individual it is also a choice tempered by societal changes. He avers that 

it is possible to detect change in some men and resistance to change in others. 

Orenstein 307 postulates that men do not want to look after children as it is boring, 

tedious and isolating. This is supported by Stevens and Williams. 308 The fact of the 

matter is that slow change is occurring and is of influence to all men irrespective of 

their resistance.

4.6.3 Factors Militating for an increased childcare role for fathers

Buxton expands on the problems for men taking on a greater childcare role. She 

believes they face problems at work where the culture is still predominantly focused on 

childcare being a women's role:-

"Men face even greater barriers than women if they wish to make major 

changes in their working lives. Many men have not yet reached the point where they 

can articulate their suffering let alone envision and craft changes that will relieve it." 309

305 Vagler, C & Pahl, J (1999) "Social and Economic Changes The Organisation of Money in Marriage" In 

Work, Employment and Society 7
306 Williams, S., "Reflexive Fathering: The Individualisation of Fathering" Jan 2002 University of Glamorgan

307 Orenstein P., "Women on work love children and life" (2000) Piathos London

308 Stevens, J., & Williams, R., "Women's Experiences and Perceptions of Government Initiatives" (2002) 

Women and Equality Unit, UK Government, HMSO, London

309 Buxton, J., "Ending the Mother War: Starting the Workplace Revolution" (1998) MacMillan, London
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Jamieson also believes that there is still a perception that childcare for a man is 

effeminate and thus unacceptable. She avers that the so called "sensitive father" still 

has to contend with popular disdain by some as being a "weaker man". 310 There is a 

cycle of reinforcement from the learned behavioural patterns from parents. Jamieson 

states this as follows:-

"Fathers who are characterised as fostering conventional femininity in 

daughters and masculinity in sons do not practice the ideal type of father-child intimacy 

sought by feminist advocates of equal parenting. Rather, they reinforce the view that 

mothering is best left in the hands of mothers." 311

4.7 General Factors 

4.7.1 The value of the child

Of fundamental importance in the debate is the public perception of the value of 

childcare. Children represent a huge component in the economic prosperity of the 

future in that they will, in due course, provide the labour, be the spenders and users of 

commodities and the .input into the revenue of the state. It is therefore puzzling in 

some respects that childcare is not afforded greater status or recognition in the form of 

(inter alia) more measures to assist parents to combine paid work and childcare roles 

and to encourage fathers to take on a greater role for the benefit of father, mother and 

child. Care has traditionally been an activity viewed as the responsibility of women 

which has had a major disadvantageous effect on women's ability to compete in the 

workplace. 312

The level of public subsidy for non school based childcare service in the UK is low313 

and Himmelweit and Sigala 314 say that the cost of childcare is a major consideration in 

many mothers' decisions regarding whether or not to return to work. One of the 

strongest constraints on employment was lack of acceptable childcare.

It is accepted that the UK Government has initiatives which help parents in relation to 

the cost of childcare, for example in the form of the Working Tax Credit which provides 

tax credits of up to 70% of childcare costs for eligible parents. 315 However, an example

310 Jamieson, L, "Intimacy. Personal Relationships in Modern Societies" (1998) Polity Press, Cambridge 

UK
311 Jamieson, L., "Intimacy. Personal Relationships in Modern Societies" (1998) Polity Press, Cambridge, 

UK
312 Moss, P (ed) "Mapping of Care Services and the Care Workforce" (2002) Consolidated Report WP3 

Thomas Corain Institute University of London
313 Moss, P (ed) "Mapping of Care Services and the Care Workforce" (2002) Consolidated Report WP3 

Thomas Corain Institute University of London
314 Himmelweit, S & Sigala, M "Internal and External Constraints on Mothers' Employment: Some 

Implications for Policy" (2002) Draft manuscript Open University Milton Keynes

315 Trade Union Congress "The New Tax Credits and Childcare Costs" 2004 www.TUC;org.uk
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of how little accord is given to childbirth is shown in the statistics from the Equal 

Opportunities Commission315 which show that pregnancy discrimination at work is 

occurring despite it being unlawful. The award of funds for injury to feelings in sex 

discrimination cases including pregnancy-related dismissal had a median of £2,000 

compared with a median of £3,750 for non-pregnancy related dismissal.

4.7.2 The Present distribution of paid and unpaid work is, arguably, fair

Hewitt argues that in 1993 82% of full time employed UK fathers work an average 

seventy hour week whereas 18% of employed mothers work an average twenty five 

hour week and only one mother in sixteen worked. Thus, she argues, although women 

do more domestic and caring work they do less paid work. Unpaid and paid work is 

spread equitably albeit not equally between men and women. 317 Although this may 

represent the facts at that time they may well not represent a freedom of choice to 

divide work in this way. If men coerce women into assuming the bulk of unpaid 

domestic and caring work and women accede to this then women are forced to find 

employment which is able to accommodate their role of primary carer. On the other 

hand, if mothers insist on only working part time so they can look after their children, 

the father is forced to work longer hours possibly foregoing his wish to spend time with 

his children. Either way, entrenchment of the role of fathers as breadwinner continues.

However in a study carried out by the National Centre for Social Research in 

September 2002 it was found that in two parent families where the mother worked at 

atypical times the father was more likely than in other families to look after the children 

when the mother worked. 318 This may be part of a pattern of economic necessity rather 

than a free choice on the part of fathers - the family needs the income, they cannot 

afford paid childcare thus the mother works at times when the father is able to look 

after the children. In reality this may suit neither parent.

A vicious circle could be evident, the father has the career and the better paid job, the 

mother has a job (rather than a career) which fits in with childcare arrangements. 

Economically, and from a career perspective, it is the mother who is the first choice to 

look after the sick child as the loss of income is less and there is no 'career' jeopardy. 

Neither the mother nor the father feel able to move from this entrenched role either at

316 Equal Opportunities Commission Women. Men. Different, Equal" 2004/ www.eoc.org.uk
317 Hewitt, P., "About Time: The Devolution in Work and Family Life" (1993) Rivers Crown Press, London

318 National Centre for Social Research "The Influence of Atypical Working Hours on the Family" 

(September 2002) www.jrf.org.uk
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work or home as it would involve a great risk to income coupled with the possibility that 

the mother would have more difficulty forging a 'career'.

Arguably, the problem is aggravated by men and women colluding in a self 

perpetuating cycle whereby fathers assume that culture supports working mothers. 

Furthermore employers, seeing no male participation in childcare, assume that 

childcare is a woman's issue. Women are also seen acting on that assumption. Both 

Levine, Pettinsky319,and Rhode320 share this view with Rhode highlighting the fact that 

sexual stereotypes appear to be resilient to change. Although parental leave is a 

gender neutral measure, as it includes childcare, there is the possibility that it is seen 

as a woman's right for that very reason.

Certainly research in 2003 found that traditional sexual divisions of labour remain 

pervasive and deep rooted. In that men perceived the breadwinner role as crucial to 

them. 321 The topic of choices made by men and women are considered by Hakim who 

postulates the theory that the choices men and women make are different. Compared 

to women, men choose money, power and status with greater determination and 

persistence with a widespread lack of interest in very young children and hardly any 

examples of men challenging women's dominance in family life and child rearing. 322 As 

will be seen in Chapter seven the take up rate for parental leave by men in Nordic 

countries is underwhelming despite widespread campaigns and generous allowances. 

This element of choice is not restricted to men. Hakim 323 refers to the Chinese social 

experiment which encouraged all women into social work outside the home and yet 

even in the context of a policy of one child per couple, one quarter to one third of 

women are now inclined to return to the sexual division of labour in the home and drop 

out of paid work. She states:

"It appears that the diversity of women's preferences for employment careers or 

for home making careers is a permanent feature which resists attempts to squeeze 

everyone into a single lifestyle"

There is an argument that persistent assumptions about gendered roles are 

undergoing a period of great change for men and women. O'Sullivan believes we are 

in a period of paternal radicalism in a slow gestation of political programme. He

319 Levine, J., Pittinsky, T.L "Working Fathers' New Strategies for Balancing Work and Family" (1997) 

Addison-Wesley, Massachusetts
320 Rhode, D.L., "Justice and Gender" (1989) Harvard University Press, Massachusetts

321 Equal Opportunities Commission "Fathers: Balancing Work and Family" 2003 www.EOC.org.uk

322 Hakim, C., "Work-Life Style Choices in the 21st Century. Preference Theory" (2000) Oxford University 

Press, Oxford
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believes men need to seize the initiative more and demand what they want. 324 

Hochschild does not share the optimistic view that changes in the behaviour of fathers 

to a more active involvement in childcare can be brought about by encouragement and 

economic incentives. She refers to the "stalled revolution" whereby women's increased 

entry into paid work has not been matched by changes in the behaviour of men. 325

Jamieson takes the view that we are in a state of.change. The once dominant model of 

the heterosexual couple with two children - father working full time and mother at home 

full time has not yet been replaced by another dominant model of the dual earner 

heterosexual couple with two children where the parents share domestic 

responsibilities equally. She believes there is no dominant model at present due to the 

emerging diversity of models - for example single mothers and same sex couples. 326 

How all these can be catered for in the work place remains an interesting challenge 

and debate not hitherto experienced by many employers. Constraints of pertinence to 

this thesis preclude further debate at this juncture.

4.7.3 Human Resource management perspective

The dynamics in the workplace and the role of Human Resource Management as one 

of the facilitative influences in relation to work-life balance initiatives is a perspective 

beyond the scope of this thesis.

However this role cannot be totally ignored in this thesis as a Human Resource 

Manager can be an important driver for change in the reconciliation of work and family 

life if he believes in its worth in terms of workplace efficiency.

Tensions exist for Human Resource Managers between the need to satisfy the wishes 

of the employer and the wishes of the employee without adversely affecting his own job 

security and satisfaction and, possibly more importantly, his promotional aspirations.

Working parents have many and varied pressures and influences in their family life all 

of which impact on their working lives to a greater or lesser degree. These in turn 

affect the efficiency of their work and the amount of time they take off work. The 

Human Resource Manager who is attuned to these pressures is better placed to

O'Sullivan, J., "The Father's Tale" (2000) Demos, London324

325 Hochschild, A., "The Second Shift: Working Parents and the Revolution at Home" (1990) Piathus, 

London
326 Jamieson, L., "Intimacy. Personal Relationships in Modern Societies" (1998) Polity Press, Cambridge, 
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influence on managerial decisions relating to work-life balance initiatives. In other 
words, he can act as a conduit for communication of the imperatives affecting working 
parents and can, potentially, have a pivotal role in the enthusiasm and encouragement 
of employers for work-life balance measures.

4.8 Conclusions

This is a hugely complex and evolving topic. There is no doubt that there is an 
economic necessity for work but the distribution of the paid work between mothers and 

fathers is another issue. The traditional male breadwinner model still prevails with 
many fathers still believing their role in the family is as provider. Many parents believe 
that their gendered roles of provider (the male) and carer (the female) are appropriate 
and do not wish to alter them. Thus, we have fathers with careers and higher paid jobs 
and mothers taking less fulfilling, lesser paid jobs in order to accommodate their 
childcare roles. For those who are happy with this state of affairs as representing their 
free choice there is no problem (save and except that there may be an irresistible 
element to change brought about by outside influences) but for many women, and 
indeed some men, this is not the manifestation of a free choice. Some men would like 
to spend more time with their children but are precluded because of economic 
necessity and possibly the long hours culture coupled with job and career insecurity 
(not necessarily the same thing). Some mothers would prefer a more fulfilling full time 
job but are precluded because of difficulties in juggling childcare and housework 
commitments with paid work.

The focus of this thesis is parental leave and the factors which may influence its use by 
working parents. This chapter has shown that there are many factors which influence 
parents in relation to paid work and the distribution of childcare responsibilities between 

working parents. All of these have the potential to impact on the use made of parental 

leave.

Factors which may militate against parental leave use by working parents include: 

(1) Economic Factors For those who need the wage, unpaid parental leave is 

an impossibility. As shown in this chapter, this is no less the case for many 

working women as men. It is beyond the purview of this thesis to ponder on 

economic wants as opposed to economic needs. De Botten327 believes our 
society is impoverished because we have fashioned unlimited expectations of

De Botton, A "Status Anxiety" (2004) Penguin London
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what we can have. Every time we seek something we cannot afford we grow 

poorer whatever our resources. The implications of this in relation to unpaid 

parental leave are considerable for if money is so important there would be no 

attraction in unpaid leave.

(2) Job Insecurity Factors. For those working parents in jobs where family 

responsibilities are seen as being of no interest or concern of the employer, 

parental leave taking may well be seen as too great a risk in that the employer 

may view it as inadequate dedication to the job and the worker therefore of 

limited value to the business. In this respect the role of Human Resource 

Management can be the great importance.

(3) Psychological Factors. As this chapter has shown, economic factors may well 

not be the only stimulus for paid work. Status, a sense of identity, pure interest 

value and camaraderie are all factors which influence decisions in relation to 

the chosen paid employment. Parental leave, being outside the workplace fails 

to satisfy any of those factors and may therefore be unattractive to some 

working parents. The sense of identity through work may be stronger in men 

with the male breadwinner tradition coupled with a probably uninterrupted 

(unemployment and sickness excepted) span of work through adult life. The 

necessity for a sense of identity through work is not served well by taking 

parental leave and therefore will not prove attractive to such men.

(4) Gender Stereotypical Entrenchment Factors. This chapter has shown that the 

male breadwinner/female carer model endures. This is shown in the type of 

work working mothers tend to have - one that accommodates childcare 

responsibilities. Taking parental leave may well be utilised more by women 

possibly because of this gender stereotyping and if such is the case it may well 

aggravate gender stereotyping by illustrating "mothers as carers".

The increased involvement of women (and particularly mothers) in paid work has not 

had an overwhelming significant effect on changes in the role of mothers and fathers in 

the home to date. Women still have the majority of the burden of childcare and 

household tasks and it is invariably the mother who has to readjust her work schedule 

to accommodate sick children who cannot go to school or nursery. However there is 

evidence that fathers are beginning to become more involved in childcare but there is a 

suggestion that the involvement is primarily linked to 'helping the mother' rather than 

taking on the responsibility of childcare in their own right and that the childcare and 

household tasks relate to the more attractive matters such as DIY and taking children 

swimming and the like.
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There is evidence that fathers in households where both parents work full time on 

similar incomes do share household tasks and childcare on a far more equal footing.

Arguably we are undergoing a period of great change with the increased involvement 

of women in the workplace. The roles for men in childcare and household tasks are 

also changing (possibly because of the increased rate for mothers in paid work) albeit 

somewhat slowly and that it will be several generations hence before the long term 

effects of the increased involvement of women in the workforce are felt.
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CHAPTER FIVE 

The Empirical Research: Hypotheses and Consideration of Methodologies

5.1 Introduction

This chapter concerns the empirical research, from detailing the hypotheses to 

consideration of methodologies and the design of the research instruments.

The hypotheses (which are set out in full in the next paragraph 5.2) speak for 

themselves and follow from the assumption that parental leave will be under-utilised by 

working parents, (and therefore fail to achieve the objective of encouraging fathers to 

take a more active childcare role and creating a better work-life balance for working 

parents) for a number of non exclusive reasons.

The consideration of available methodologies is contained at 5.3. It is postulated that a 

postal questionnaire was the best method of obtaining quantitative data and semi 

structured interviews the most appropriate method of obtaining qualitative data within 

the limitations of the research availability. The questionnaire design and detailed 

methodology is dealt with in detail in the next chapter. The details of the semi 

structured interviews and results are also dealt with in a later dedicated chapter.

Ethical considerations are also explored in this chapter as are the necessary 

constraints of the research.

5.2 The Hypotheses

So far it has been shown that there was a desire at EL) level to increase the 

participation of women in the workplace, as this was seen as a source of potential 

economic growth. Limitations on increased female labour participation were centred, in 

the main, on childcare responsibilities, with women limiting their labour market 

participation in many cases because of such responsibilities. It was necessary 

therefore, to consider ways of alleviating this double burden and one such way was to 

encourage fathers to become more involved in childcare. If this could be achieved, 

women were more likely to increase their participation in paid labour.

Another side of the same coin was the worry over the falling birth rate, with all the 

implications for long term future economic growth that would ensue. It was thought that 

women in the workplace were choosing not to have children or not to have more
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children because of the problems of combining paid work with childcare responsibilities 

resulting in working mothers simply having too many tasks to perform.. "The General 

Considerations" of the Parental Leave Directive states as follows:-

"Whereas family policy should be looked at in the context of demographic 
changes, the effects of the age of population, closing the generation gap and promoting 
women's participation in the labour force."328

Again, if fathers could be encouraged to take a more active childcare role then women 

might be more inclined to have more children as the burden would not be so onerous.

Indeed the preamble to the Framework Agreement on parental leave states as follows:-

"Whereas men should be encouraged to assume an equal share of family 
responsibilities for example they should be encouraged to take parental leave by 
means such as awareness programmes". 329

The Equal Opportunities Commission published research in 2003330 which showed that 

women still shouldered the main burden of responsibility for childcare irrespective of 

their participation in paid work. However it also showed that men were increasing their 

childcare role.

Insofar as parental leave is concerned, it is noted in the EOC research331 that high 

compensation for lost wages is considered a crucial factor and that the take up rates of 

family friendly rights by fathers are low.

It must be asked, if fathers aspire to more involved fatherhood, why is there limited use 

by men of specific family friendly policies and practices?

It will be remembered that the hypotheses of this thesis focus on parental leave only 

and are predicated by the hypothesis that parental leave would be underutilised and, 

indeed, the EOC findings support this. The main thrust of the following hypotheses are 

to enquire as to why parental leave is not being taken and, in the cases where it is 

being taken, the reason for it. Its focus is therefore less general than the EOC 

research in that it is only concerned with parental leave. The research, of course, will 

first ascertain the percentage of those taking and not taking leave but then centres on 

the reasons. It is postulated that despite the findings of the EOC research, all reasons

328 Council Directive 96/34/EC on the Framework Agreement on Parental Leave concluded by UNICE 
CEEP and ETUC and OJ1996 L1451H amended by Directive 97/75/EC, OJ1998. L10/24 
"" ibid

Equal Opportunities Commission "Fathers: Balancing Work and Family" (2003) www.EOC.org.uk 
Equal Opportunities Commission "Fathers: Balancing Work and Family" (2003) www.EOC.org.uk
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330
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for not taking leave will not all be based on financial issues although it is accepted that 

non payment for leave taking will be likely to feature large. To some extent the 

hypotheses do not coalesce with the findings of the EOC research, in that they 

postulate a lack of interest by fathers in childcare roles and also investigate other 

aspects of low take up rates such as job insecurity, resentment from colleagues and 

simply enjoying work in preference to childcare.

Where it is expected that the hypotheses will chime with the findings of the EOC 

research is in relation to a higher take up rate by those who had paid leave offered by 

their employer.

The review of the literature has revealed the symbolic importance of the Parental 

Leave Directive as a recognition of the necessity of working parents to reconcile their 

family and work commitments but that this was always under the shadow of the ever 

prevailing economic imperatives. The issue of paid leave is inextricably linked to this 

imperative and has been shown in the changes from the first failed draft parental leave 

directive where pay was a potential factor to the Parental Leave Directive where the 

issue of pay did not feature.

The hypotheses are based (inter alia) on the importance of an element of pay in leave 

taking. In some respects this is self evident but the hypotheses will seek to examine 

the relative importance of pay as a decisive factor in a decision to take or not take 

leave amongst other potentially important factors.

The literature review has revealed gender differences in the choices parents make in 

relation to work and childcare responsibilities. The gender pay gap and equal 

opportunities may be influential and gender differences in attitude to childcare in some 

fathers possibly simply choose not to take a more active childcare role. All these 

factors impact the take up rate of parental leave. The hypotheses -are based on the 

influencing factors. If working parents are in a position to make choices about whether 

to take parental leave the influential factors in making the decisions are, arguably, 

based on economic factors, workplace factors such as job insecurity and colleague 

resentment and entrenched gender roles within the family.

The hypotheses also focus on those working parents who believe they do not have a 

choice as to whether to take parental leave and the reasons why they do not have a 

choice.
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The hypotheses are set out here in the form of research questions:-

(1) Will parental leave will be underutilised by working parents (and particularly 

men therefore failing to achieve the objective of encouraging fathers and promote a 

better work-life balance for working parents?

(2) If underutilised will it be for one or more of the following (non exclusive) 

reasons:-

  Its unpaid makes it economically non viable?

  There are fears for careers and promotion prospects by not appearing 

"dedicated" to the job?

  There is Discomfort of potential resentment from childless colleagues?

  There is a preference for paid work over childcare? (In Chapter four it 

was suggested by Brannen et ors332 that men, in particular, do not 

choose to do the less attractive aspects of childcare such as nappy 

changing and that their involvement with the child leans more towards 

playing with the child. Similarly, Williams. 333)

  There is no perceived "need" for parental leave as there is a non- 

working partner?

  There is no perceived "need" for parental leave as the other parent has 

taken parental leave?

  There is no perceived "need" for parental leave as acceptable childcare 

arrangements are in place.

  Large work loads at work take precedence over parental leave? It will 

be remembered in Chapter four that working long hours is not 

necessarily just limited to being "dedicated" to the job but also, possibly, 

the fact that "having" to work long hours can equate with self 

importance. 334

  Those in small firms have a sense of unfairness to the employer and/or 

colleagues if leave is taken?

332 Brannen J et ors "Employment and Family Life: A Review of Research in the UK 1980-1994" Research 

series No 41 Employment Department UK London
333 Williams J "Unbending Gender: Why Family and Work Conflict and What to do about it" (2000) Oxford 

University Press Oxford
334 Gershuny J "Changing Times. Work and Leisure in Post Industrial Society" (2000) Oxford University 

Press Oxford
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(3) Is parental leave, utilised more by working mothers than working fathers (thus 

negating one of the aims and serving to entrench gender stereotypical roles in relation 

to childcare)?

(4) Are working mothers using parental leave as a form of extended maternity 

leave by taking it immediately after maternity leave ends?

(5) Are the majority of leave takers paid by employers whilst on leave?

(6) Are the majority of leave takers taking leave because they cannot afford outside 

childcare or had no one to look after the child?

(7) Are only a minority of leave takers taking it solely to spend more time with the 

child?

5.3. Consideration of Available Methodologies

The literature review in the Introduction did not reveal extensive empirical research on 

the reasons why parental leave is and is not being taken and this provides the main 

focus of the empirical research.

The hypotheses need to be tested by the most effective methods possible within the 

parameters of constraints of time, geography and finance. This should not be 

considered as a negative approach but rather one borne of realism. Within this 

framework the two principles of reliability and validity are mainstreamed.

Guidance was sought on methods available for the collection of empirical evidence 

pertinent to the hypotheses contained in this thesis. Cryer indicates that the rationale 

for the chosen methods is that they are appropriate for the research problems. 335

Sources of obtaining data were explored. Enquiries at hospital HR departments and 

local authority HR departments (both mirroring the areas where the questionnaire was 

sent) received no response whatsoever. Without help from these HR. departments 

further investigation was impossible. Likewise letters to Asda (trumpeted a "family 

friendly workplace") met with no response. AIB Bank HR department in Dublin did 

speak to the writer but refused to hand out the questionnaire or provide statistics on the 

number of leave takers. Refusing to hand out the questionnaire is possibly explained 

by a wish not to be inconvenienced but may be interpreted as not wishing to be seen 

as encouraging employees to take parental leave. Not wishing to disclose statistics

335 Cryer, P., "The Research Student's guide to Success" (1999) OU Press Buckingham
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also may infer limited take up of parental leave and with a potential corresponding lack 

of interest in this particular work-life balance right for parents.

5.3.1 Qualitative Research and Quantitative Research

Qualitative and quantitative research are not necessarily distinctive and separate. As 

McQueen and Knussen 336 point out they can be regarded as merely different ends of 

the same dimension, an informational continuum that runs from the numerical and 

purely quantitative to the highly descriptive and linguistic. In many cases both 

approaches can be appropriate and it is argued that this is the case in this research.

Quantitative research provides some precision in the numerical sense whereas 

qualitative research cannot provide that but can provide the descriptive richness and 

depth unavailable in quantitative research. However both aim to explore, describe and 

explain.

Qualitative research can take various forms including interview, discussion groups, 

focus groups, and observation. Constraints of time, geography and resources made 

focus groups and discussion groups impractical in this research but interviews were 

considered a possible research tool.

It was necessary to consider the varying research tools to test the hypotheses of this 

thesis.

A postal questionnaire is a quantitative method which provides an opportunity, on a 

practical basis, to reach many interviewees to analyse the responses so that the 

hypotheses are extensively tested. The results are comparable, reliable, lacking in 

ambiguity and can be generalised across the nation as a whole if the sample is large 

enough and representative enough. In short it provides a valued analysis of public 

attitudes.

The hypotheses are predicated with the assumption that parental leave is underutilised. 

The empirical research needs to test this and then test the hypotheses as aforesaid. In 

essence, one of the requirements was to obtain as much information as possible from 

as many parents as possible so that generalised assumptions are rigorously tested.

335 McQueen R and Knussen C "Research Methods for Social Science" (2002) Pearson Educational Essex
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The focus of the research is the number of people taking and not taking leave and the 

reasons for those decisions. As has been seen earlier in this chapter, several 

hypotheses are posed. The more quantitative data obtained, the more likely patterns 

and common features can be extrapolated and thus a postal questionnaire was an 

attractive method.

Jankowicz337 points out the necessity of considering the difficulty of analysis of data 

and bearing this in mind a postal questionnaire with the ability to analyse it using the 

Statistical Package for the Social Sciences computer programme (SPSS) was a 

realistic choice of one method of conducting research on the topic.

The use of a postal questionnaire is justified on the basis that it provides a cost 

effective means to involve a relatively large number of respondents with no 

geographical limitation.

The questionnaire is detailed later in the next chapter with the precise pertinent 

methodology.

It is accepted that quantitative and qualitative approaches to research are not in direct 

opposition to one another. Parker338 describes qualitative research as>

"the interpretative study of a specified issue or problem in which the researcher 

is central to the sense that it is made".

A further approach is interviewing working parents with very young children to find out 

their different outlooks and ideas about accommodating childcare and work necessities 

in their partnership and in particular what role, if any, parental leave has in their family. 

Furthermore it was considered that interviews with those who had taken parental leave 

may provide information on the effect taking the leave had had. Serious consideration 

was given to this research approach as it was felt that interviews with such families 

may provide more in-depth understanding of the reasons why parental leave was or 

was not favoured, not only by each individual parent but by them acting as a 

partnership. For those who were minded to take parental leave the interaction between 

parents in the decision making process as to who takes leave could provide a rich 

seam of information leading to a better understanding of the underlying decision

337 Jankowicz., A.D. "Business Research Projects" (2000) Business Press London
338 Parker L "Qualitative Research" in Banister P et ors (eds) "Qualitative Methods in psychology A 
research guide" 1994 Open University Press Buckingham
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making process. It was considered that using this method of research may reveal 

other factors involved in decisions in relation to parental leave not hitherto 

contemplated and expose patterns capable of generating further theories for 

subsequent further exploration.

Consideration was given as to the type of interviews to be conducted. Semi-structured 

interviews (i.e. those which involve a set of questions but with the ability to deviate from 

them if desirable) were considered, given that the aim of the interview would not be 

simply to gain a limited area of information but to discover something about the 

individual's perception of and feelings about parental leave and (if applicable) the 

experience of parental leave and the factors militating against leave taking.

Attitudes towards parental leave are likely to be as diverse as human nature itself given 

the mass of factors influencing each interviewee, a factor which limited the use of 

interviews to test the generalised assumption forming the hypotheses in this thesis. 

Nevertheless, arguably, some qualitative research would enrich and expand upon 

findings derived from quantitative research and it was felt there was a place for 

qualitative research in the form of semi structured interviews which would be a valid 

and worthwhile inclusion in this thesis.

5.4 Ethical Considerations

Research is a quest for truth and the researcher is bound to ensure data is honestly 

and fairly collected, held, used and stored (in case inspection is required). And it 

complies with the University of Glamorgan's ethics policy.

The participants for the semi structured interviews all agreed to have their interviews 

recorded and their identities are not traceable on listening to the tapes. First names 

only were used and home addresses were not recorded.

The questionnaire responses were directed to the place of work of the writer in files 

which are in the personal office of the writer. The tapes and transcripts are kept at the 

same place. This office is not shared. This is an advocates' office where all employees 

are bound to keep confidential anything within the office. The questionnaire responses 

and the interviews are not caught by the Isle of Man Data Protection legislation, but the 

principles have been followed in that the data was obtained and processed fairly and 

lawfully and it was only used for this research which is a lawful purpose. The data has

125



not been made available to other researchers or organisations and anonymity has 

been maintained.

Additionally, recognition of the value of qualitative research justifies the use of 

interviews together with the fact it provides some triangulation.
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CHAPTER SIX 

the Quantitative Data: The Questionnaire

6.1 Introduction

As stated previously the quantitative research takes the form of a questionnaire. This 

chapter describes the construction of the questionnaire, decisions as to the sample, 

together with the necessary considerations on obtaining a good response.

6.2 Constructing the Sample for the Questionnaire

The questionnaire was aimed at parents of young children. Thus, a completely random 

sample would inevitably involve many who were not parents of young children and thus 

a waste of resources. The target group was those who could use parental leave.

Nurseries were considered the most effective way to access parents of young children. 

This was borne out in that 98% of respondents had children under six years old. The 

assistance of proprietors of nurseries was thus sought by way of initial letter asking 

would they be prepared to hand out the questionnaire to their clients. The letter 

specifically did not ask for details of the clients merely the number of clients so that the 

correct number of questionnaires could be sent out.

The request to the nurseries was that they hand out the questionnaires but nothing 

further. A copy of the questionnaire accompanied the request so that the proprietors 

could gauge for themselves whether they considered it acceptable.

6.3 Geographical Location in Relation to the Questionnaire

The geographical location of the nurseries was considered. A Scottish location was 

considered as attitudes to parental leave may be different in Scotland. Edinburgh was 

therefore targeted. Likewise Welsh attitudes may be different. Cardiff was targeted. 

The other locations were chosen for their different geographical locations and differing 

focus. For example, Preston is a Northern industrial town and Cambridge and 

Peterborough a more affluent less industrial area. Islington was chosen as being a 

London Borough and Windsor as being an outer London area. South Glamorgan and 

Pontypridd were included as areas local to Glamorgan University.

It is not, though, argued that this is a representative sample of the UK as a whole. 

Rather, it is a varied, diverse sample.
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In respect of the nurseries in each area, every nursery in the Yellow Pages for that 

area were used as initial contact points and every nursery was written to asking if they 

would be prepared to hand out questionnaires to their clients. All those who answered 

in the affirmative were sent the requisite number of questionnaires.

6.4 Questionnaire Response Rates (by geographical area)

The responses were as follows:

Place

Edinburgh

Cambridgeshire

Camden Town 

And 

Regents Park

Pontypridd

Pembroke

Peterborough

Preston (Lanes)

Bagshott

Windsor

Islington

Totals

Number

of

Schools

Written

To

50

32

12

4

3

29

41

2

9

9

191

Negative

Responses

3

7

1

0

1

6

4

0

1

0

23

Positive

Responses

7

13

2

0

0

4

4

0

2

2

34

%

Positive

Responses

14%

40%

16%

0%

0%

14%

10%

0%

22%

22%

18%

No

Response

40

12

9

4

2

19

33

2

6

7

134

Number of 

Questionnaires

Sent out in

response to

the initial

request to

Nurseries

424

666

49

100

309

275

175

61

2059

Cambridgeshire provided the most positive response. Arguably this is an area with a 

greater percentage of workers in education than, say, Pembroke. One theory for the 

greater positive response is a greater understanding of the value of research. This is 

of course more speculation but highlights the fact that further research into the reasons 

why certain groups of people are sufficiently interested (or have the time) to complete a 

questionnaire pertaining to child care issues may prove beneficial to government 

planning for the basis of future findings of initiatives on childcare on what matters for 

parents.

128



6.5 Encouraging a good response.

It is generally acknowledged that people will not respond to a questionnaire unless they 

feel it has relevance and worth and/or there is an incentive to do so. A £75 voucher for 

Marks and Spencer was offered as a "prize" for the first respondent questionnaire to be 

randomly drawn and this provided the cash incentive. A Marks and Spencer voucher 

was considered better than, say, a book voucher as the store sells clothes, alcohol, 

food, books and household items thus giving the winner a better choice. Additionally, 

Marks and Spencer stores are reasonably accessible to most. In addition, the 

explanation on the front page of the questionnaire aimed to encourage response in that 

results of the survey may come to the attention of policy makers. The fact that 

respondents felt its relevance was evidenced by some gratuitous remarks on 

questionnaires, for example, one responder wrote, "I am glad someone is looking into 

this". All questionnaires which were returned were numbered and the prize winner was 

picked by asking a colleague of the writer simply to think of a number spanning 

numbering in the received questionnaires. The winner was called Newsham and lived 

in Preston, Lancashire. To ensure scrupulous transparency, the same colleague 

posted the voucher to the "winner". The address was found by telephoning the 

respondent who had supplied the telephone number on the returned questionnaire.

Further encouragement for responses was provided by translating the questionnaire 

into Welsh for those respondent nurseries who requested it. It is recognised that 

people like to know why their input is required and the front page of the questionnaire 

explains this at the outset. Additionally respondents were encouraged to reply by 

making matters easy for them. A stamped addressed envelope was therefore 

enclosed.

6.6 Questionnaire Design

Pole and Lampard point out that it is important to have a questionnaire that 

respondents understand and to which they are able and willing to answer and this 

requires careful reflection. 339

The questionnaire was aimed at working parents and the predominant question was 

whether those working parents had or had not taken parental leave and, in each case, 

the reason for the decision.

339 Pole, C and Lampard, R "Practical Social Investigation Qualitative and Quantitative methods in Social 

Research" (2002) Pearson Education. Harlow.
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A copy of the questionnaire can be found in the annexures hereto.

In relation to the front page of the questionnaire, it seemed possible that many people 

would not know about parental leave and thus a short explanation was necessary, 

particularly to separate it from paternity leave as confused responses were to be 

avoided. On the other hand, the explanation had to be short otherwise potential 

respondents would be discouraged at the outset.

It is accepted that people have legitimate and recognised fears of divulging personal 

information and that the information may be passed on to others ("identity fraud for 

example is now a real possibility"). Additionally the Data Protection Act 1995 (as 

amended) requires consideration as does the Human Rights Act. The questionnaire 

made a specific point of not asking for names, addresses, telephone or email details 

except at question 19 where it was given as an option. Even in this question the name 

and address was not specifically asked for. Question 20 (which asked for contact 

details in the event of winning the £75 voucher)(this is explained later) was obviously 

necessary to qualify for the voucher, but was for no other reason whatsoever and 

indeed this question was only added after the pilot when it was recognised that there 

had to be some way of identifying the prize winner.

The questionnaire was designed to separate the respondents into categories. The first 

category detailed in question 1 separates employed persons from self employed, 

retired, unemployed and "full time homemaker". Categorising respondents into these 

categories was a screening device to better aid analysis of the results. The wording for 

full time homemaker was considered carefully. Clearly the word 'housewife' was 

inappropriate, as being gender specific, and full time 'parent' would be equally 

inappropriate as, arguably, all parents are 'full time' irrespective of their employment. It 

was felt that the terminology was critical in that it was the first question and if it resulted 

in a hostile reaction it would mean that the questionnaire would be abandoned. "Full 

time homemaker" is not gender specific and has positive connotations of a "worthwhile" 

job. The response to the questionnaire did not appear to pose any problems in this 

respect as there were no "negative" comments on the categorisation.

The second question, read in conjunction with question 1, narrows the number of 

respondents who would be eligible for parental leave. In question 2 the required 

information was whether the respondent had a child living with them of an age where 

parental leave would be relevant, but in the drafting it soon became apparent that there
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are very many permutations within a household with children. For example, the partner 

of a parent may not be a parent themselves and although living in the house may have 

no responsibility for the children within that home. Thus, the words "living with me for 

whom I am responsible either alone or with another" narrowed the focus to those for 

whom parental leave was of relevance. The information which the questionnaire was 

designed to obtain was information about those people who were eligible for parental 

leave.

In the analysis of the questionnaire responses the replies to questions 1 and 2 is 

important in that some respondents would not have taken leave as they have no 

children or, for example, were self employed. Without this information the subsequent 

information on the number of persons taking leave would be of limited use. The results 

of the questionnaire showed only 2% had no children of eligible age which provided 

some justification for the targeted area of nurseries.

Having obtained information in two key areas, question 3 asked the straightforward 

question of whether or not leave had been taken. The questionnaire was designed to 

ask this question earlier in that those who have not taken leave were able to move 

straight to question 14 (where the reason for not taking leave is explored). This was 

anticipatory to a large extent, in that it was expected that the majority of the answers 

would be in the negative.

Of those taking the leave, additional information was of importance - the length of the 

leave taken was important, as, if only a very few days were taken the importance of the 

leave was diluted. Whilst it is accepted that the statutory minimum length of leave is 

one week there is the possibility that some employers will permit lesser periods. 

Question 6 asked the number of working days to ensure the number of days was not 

inadvertently extended by the inclusion of, for example, weekends. Of further interest, 

in relation to leave taking, was not only the length of leave taken, but whether it was all 

taken in one block of time. If parents were taking leave in several smaller blocks of 

time then this may give an indication of what parents waned or needed in relation to 

leave and indeed to some extent, flexible working patterns.

Of particular importance is information about payment whilst leave is taken to see if 

there was a correlation between leave taking and payment whilst on leave, as an 

employer can provide paid leave through the employment contract. Question 8 asked if 

leave was paid and also at question 9 whether it was at the full rate of pay. It is to be
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remembered that although there is no statutory requirement to pay leave takers some 

employers do offer some payment for those on parental leave. It will be remembered 

that the EOC study340 found that compensation for lost remuneration was a crucial 

factor in leave taking.

The age of the child when leave is taken was also of relevance, in that a pattern may 

emerge indicating the stage when most working parents make use of the leave 

(question 5). An extension of the previous point is whether the leave is taken 

immediately following maternity leave (question 4). The importance of this may be that 

parents either do not want or are not able to return to work after maternity leave.

To isolate the possible reasons for taking leave it was necessary to ask whether the 

sole reason for taking leave was to spend more time with the child. Question 12 asked 

this and the word "solely" is underlined to stress the point. This may indicate that some 

parents prefer time with children to time at work. They may just want to be with their 

children. The significance of this question is that one of the aims of the Parental Leave 

Directive was to encourage parents to spend more time with their children to create a 

balance between work and family life (general consideration number six and clause 

one of the Framework Agreement). The research attempts to find out if leave takers 

are using it for that reason alone or for other reasons. If parents were using it for other 

reasons, for example, to care for a sick child or the unavailability of childcare, then this 

would highlight the problems for parents, which is a different thing altogether from 

exercising the parental leave right solely to spend time with the child.

Unfortunately, some respondents answered question 12 and also question 13. The 

findings have taken account of this in the analysis section later. The Pilot did not, 

unfortunately, highlight this potential misreading of question 12 by some respondents. 

Question 13 is designed to be answered by those who have answered "no" to the 

preceding question 12 (i.e. they did not take leave solely to spend time with the child) 

and gave a choice of three answers. Again, it was anticipated that childcare which is 

provided by nurseries or paid childminder is an almost prohibitively expensive item for 

many parents and this may be a reason for parents taking leave. In this question, 

despite the difficulties of later analysis, there was an opportunity for respondents to list 

their specific reasons for taking leave. It was felt that this was of such importance (we 

need to know why parents really take the leave to explore whether other policies can

340 Equal Opportunities Commission "Fathers: Balancing Work and Family" (2003) www.EOC.org.uk

132



assist these reasons better). Thus questions 12 and 13 are crucial questions as they 

go to the heart of why leave may or may not be taken.

Question 14 was for those respondents who had not taken leave and again, as it is a 

crucial question the alternative answers were given much thought being mindful of the 

need to test the hypotheses. Potential answer 14.1 (which states that "I have not 

worked for my present employer for more than one year and am therefore not eligible 

to take leave) was straightforward and necessary in the analysis, not only as it 

eliminates any other reason but also because it may show that the eligibility criteria for 

parental leave are set too high.

Many considerations in question 14 (for example "my partner earns less than 

me"(14.3), "my partner is not working and looks after our children" (14.4), "my partner 

prefers to look after the child rather than me" (14.6) and "my partner-has taken parental 

leave" (14.7)) involve not only the respondent but also their partner. This may show 

gender differences. Respondents were invited to tick as many boxes as they wanted as 

it is accepted that the reason why parents are not taking leave are unlikely to be as 

simple as one single reason.

Some of the responses were designed to see if gender stereotypical perceptions 

permeate into consideration as to parental leave. Question 14.5 indicated that "my 

partner is better at looking after the children than me". A cross reference to 

subsequent question 16 which asks the respondent if they are male or female may 

suggest some gender role considerations - although it is accepted this is by no means 

conclusive. It may have, however, revealed a pattern, especially if considered in 

conjunction with 14.6 ("my partner prefers to look after the child rather than me").

Question 14 also sought to elicit information as to whether employer and/or colleague 

pressure were relevant factors and also whether working for a small employer exerted 

an influence.

14.13 was worded to try to ascertain how many people actually preferred paid work to 

childcare. The wording was carefully considered as it was anticipated that only a few 

would be prepared to baldly state they preferred work to childcare but may be prepared 

to state they liked their job.



As question 14 was of such crucial importance, giving respondents the opportunity to 

list their own reasons was considered vital, despite the difficulties of subsequent 

analysis. The questionnaire provides the opportunity for this. This also provides scope 

for further research later, either for case studies or semi structured interviews on 

qualitative research.

The latter part of the questionnaire sought general information. It was thought prudent 

to put this at the end rather than the beginning in that asking personal questions at the 

outset may have been seen as intrusive and be off putting to some, whereas having 

answered all the other questions they were less likely to abandon the questionnaire 

because of a few personal questions at the end. This information can be found at 

questions 15 to 18.

Question 17 (17.1 - I'm with a partner who shares with me the responsibility for my/our 

child/children, 17.2 - I am a lone parent with no partner and 17.3 - Other-please 

specify) caused some difficulty in that there are many permutations of living 

arrangements. In the end it was decided that if the respondent was neither a lone 

parent nor one of a cohabiting couple they should specify their own arrangement.

Question 18 sought details of income and was in 5 categories. Question 19 invited 

respondents to provide contact details for potential telephone interviews. Question 21 

asked if the respondents had knowledge of parental leave before receiving the 

questionnaire, not only because this may have implications for Government policy in 

the future but also impacts on the number of users of parental leave.

In relation to the overall design of the questionnaire it was felt important that it should 

not span more than two pages as the sight of a lengthy questionnaire would act as a 

disincentive to respond. Careful consideration was given to the matter of ease of 

understanding. If the questions were too complicated or confusing this would also be a 

disincentive to respond. Bold type and clear instructions on how to answer were used. 

For example, on question 11, the instruction was to tick one box only. Politeness in 

using the word 'please' was seen as an encouragement. It is recognised that an 

incentive to respond acts as encouragement. Financial constraints limited the extent of 

the incentive in this case.
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6.7 Pilot Test

A pilot test was sent to one nursery in Camden. The response rate was good and did 

not show any obvious defects, save that there was no mechanism for identifying the 

winner of the incentive prize. The chosen methodology was therefore considered 

appropriate and worthwhile.

6.8 Timing

Timing is vital to the success of a questionnaire to ensure as high a response rate as 

possible. The questionnaire was sent out in school term time when most parents 

would be using the nursery and, not near Christmas time or summer when many 

potential respondents would be preoccupied. Questionnaires were sent out as soon as 

possible after the nursery responded indicating their willingness to participate, so that 

the matter was still in the forefront of the minds of the proprietors.

6.9 Constraints on the research in relation to the Questionnaire

The quantitative research had limitations. The questionnaire could not include all the 

information which may be of use as it would have made it too long, possibly too 

intrusive and thus not completed and more difficult to analyse. For example, it would 

have been beneficial to know more about the financial resources of the respondents, 

i.e., the cost and availability of nursery places as this may have had a bearing on the 

use made of parental leave. The EOC study highlighted the high costs of nursery 

places as an important factor in the involvement of fathers in childcare. 341

Another limitation of the questionnaire was that respondents were given no opportunity 

to explain any informal arrangements they had at work. However, this exclusion was 

justified on the basis that it is the formal legal right for parental leave which was being 

studied. It will be remembered that the qualitative research in the form of the semi 

structured interviews aims to provide more information in this respect.

Similarly, the very fact that the questionnaire was directed to nurseries limited the type 

of respondents to those who can afford nurseries. However this limitation was justified 

on the basis that responses from people who were not parents would be of no use 

whatsoever and targeting schools would generally involve older children many of whom 

would be outside the eligibility band for parental leave. Again, the semi structured

Equal Opportunities Commission "Fathers: Balancing Work and Family" (2003) www.EOC.org.uk
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interviews are not focused on nursery users and provide another perspective in this 

respect.

As the nurseries targeted were commercial enterprises it is acknowledged that 

potential respondents using subsidised nurseries at workplaces, universities and the 

public sector are excluded. Letters were send to many local councils for information as 

to the use made of parental leave with no response whatsoever. It was felt therefore 

unlikely that they would agree to a questionnaire. It may well be that different attitudes 

from such respondents would have taken place. Indeed it would be interesting to carry 

out a comparative study.

It is also accepted that the geographical spread of the questionnaire response is 

limited. The cost of the Post Office licence for return postage envelopes and printing 

costs limited the extent of the survey. The locations chosen attempts to provide a 

reasonable spread of rural and urban sites throughout the British Isles. However the 

findings can only be representative of a relatively small group in relatively small areas 

of the country.

A further limitation is the research instrument used to collect the data. The 

questionnaire was piloted and no obvious problems highlighted. However it is 

accepted that the number of questions were limited. The questionnaire needed to be 

relatively short and non intrusive to encourage response but this was to some extent at 

the expense of more detailed information.
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CHAPTER SEVEN 

Analysis of Questionnaire Responses

7.1 General Introduction

The questionnaires elicited a 29% response rate (698 people responded 2,059 

questionnaires were issued) with 91% being females and 9% being men. Analysis took 

place with the aid of Excel spreadsheets compiled from inputting each individual 

response coupled with statistical analysis using spreadsheets to devise tables, graphs 

and cross tabulations. The tables and graphs are spread throughout the Chapter for 

ease of reference. The questionnaire can be found at the Annexures.

7.2 Analysis Introduction 

Statistical Analysis

Initially the data obtained from the questionnaire responses was entered into a 

spreadsheet using Microsoft Excel. Analysis of the questionnaire was by SPSS 

following the advice in key texts such as KirkPatrick and Feeney, 342 Pole and 

Lampard, 343 and Bell. 344 SPSS is used by many researchers in this type of research. It 

has the analytical tools which assist variable comparisons. Consideration of 

presentation of the statistics was necessary to ensure clarity for the reader. For 

example, consideration of presentation of data in the form of bar charts, pie charts and 

tables was necessary.

Further, consideration of the arithmetical measurement of statistics was necessary. 

For example, whether the arithmetical mean would produce the most accurate 

measurement of the length of parental leave taken or whether the median would 

produce, effectively, a more accurate figure. The median was used as the extremes of 

length of leave which were only taken by very few respondents

The potential for cross tabulations were considerable, but not all were useful for the 

purpose of testing the hypotheses of this thesis. The main thrust is to find out gender 

stratified use of parental leave and then, in particular, why leave is taken and is not 

taken.

342 KirkPatrick LA & Feeney BC "A Simple Guide to SPSS for Windows for Versions 8.0, 9.0. 10.0 and 11.0 

Revised Edition" (2003) Thomson Wordsworth Belmont CA
343 Pole, C and Lampard, R "Practical Social Investigation Qualitative and Quantitative methods in Social 

Research" (2002) Pearson Education. Harlow.
344 Bell, J. "Doing Your Research Project" (3rd ed) (1999) Open University Press Buckingham
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Correlation between variables was a further major consideration. SPSS was a useful 

tool for the research. It enabled, for example, analysis between the salary range of 

respondents and leave taking to see if there was any correlation between the 

frequency of leave taking and salary earned.

The results of the questionnaire can usefully be divided into categories. First, the basic 

data, which was set out in question 1 (employment status), question 2 (number of 

children and ages), question 15 {age of respondent), question 16 (gender), question 17 

(living status - i.e. living with partner or lone parent for example), and question 18 

(income level).

Second, the data relevant to those who have taken parental leave will be examined. 

This includes:-

  Question 3 (has leave been taken).

  Question 4 (did the leave immediately fall after maternity leave).

  Question 5 (the age of the child where leave was taken).

  Question 6 (length of leave).

  Question 7 (was the leave taken in one block of time).

  Question 8(was the leave paid).

  Question 9 (was it paid at full rate of pay).

  Question 10 (was the respondent asked to postpone leave).

  Question 11 (was the respondent entitled to extra state benefits whilst on 

leave).

  Question 12(was leave taken solely to spend time with the child).

  Question 13 (the reason for taking leave).

Within this category of data there will be cross tabulations for example gender and 

living status.

The third area of data concerns those who have not taken leave. Again there will be 

cross tabulations in relation to gender.

Question 14 gave respondents a non exclusive list of 14 reasons for not taking leave 

and also included the opportunity to state reasons other than those listed. These can 

usefully be categorised into eligibility reasons, financial reasons, reasons relating to the 

partner, workplace considerations, small business workplace considerations and 

miscellaneous reasons.
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Finally, as the number of fathers who responded and who had taken leave was small, 
there is a profile of those fathers. There is also a profile of lone parents as this group 

may be shown to have particular difficulties in combining paid work and childcare 
without help from a partner and to have a household with more limited income.

Of male respondents 8% had taken leave and females 15% had. Thus 85% of females 
had not taken the leave and 92% of males. This gives a clear indication that parental 
leave appears under utilised. Furthermore, almost twice as many women than men 
had taken leave which may illustrate entrenched gender stereotypical roles in relation 
to childcare matters. Figure 1 illustrates the point.

Figure 1 - Percentage of male and female 
respondents that had taken and not taken parental

leave
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7.3 The Respondents

Question 1 sought information as to the employment status of the respondents. All 
respondents provided a valid response. The following table (Table 1) illustrates the 
findings.

Table 1

Category

Employed full time
Employed part time
Self Employed
Unemployed
Retired

Full time homemaker

% of Respondent

42%

32%

8%

2%

0%

16%

Table 1 analyses these responses into each of the 6 categories of possible response. 
42% worked full time, 32% worked part time, 8% were self-employed, 2% were 
unemployed, less than 1% were retired and 16% were full time homemakers. The 
latter three groups are not covered by the Parental Leave Directive. Figure 2 illustrates 
the position. The information in table 1 is of importance in that it enables cross 
tabulations between the type of employment category and the use made of parental 
leave. A simple calculation between the number of respondents and the number taking 
parental leave would not produce very meaningful results given that full time 
homemakers (which make up 16% of the Respondents), for example, are not eligible 
for leave in any event. (It is acknowledged, of course, that of those full time 
homemakers some may have previously been employed and taken parental leave).

Question 2 asks the essential question as to the age of children living with the 
respondent. The vast majority of respondents (98%) have a child under the age of six 
years. This is not unsurprising given that all respondents obtained their questionnaire 
from a nursery. The importance from the point of view of this research is that the 
respondents with children under six years are the ones for whom parental leave is a 

possibility.
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of work). Full time homemaker was considered as being a "positive" expression 
with connections of a full time "worthwhile" "job" and thus not one which 
would elicit a hostile response.
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Question 17 enquired as to (inter alia) whether respondents were lone parents or living 

with a partner. The following Table (Table 2) is of interest.

Table 2

Children

At

Home

No children at home

Children at home between 
the ages of 6 and 17 only

Children under 6 at home

Care Status

Share
With
Partner

0%

88%

73%

Lone

Parent

0%

10%

27%

Other

Status

100%

0%

0%

This table provides a cross tabulation between the ages of the children and the care 

status in relation to the children. Of those with children under six years of age, 73% 

shared their care with a partner, 27% were lone parents. This lends weight to the 

argument that the majority of parents who use nurseries cohabit with a partner.

Of those who took parental leave 88% shared the care of the child with a partner. 12% 

were lone parents. A profile of lone parents is included later in this Chapter.

Table 3 is now shown.
Table 3

Age

18 to 30

31 to 40

Over 40

Taken parental leave

18%

13%

17%

Not taken leave

82%

87%

83%
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This shows the age of the respondents divided into leave takers and those who had not 

taken leave with little difference illustrated in the age categories. Figure 3 illustrates 

the position. The conclusion is that no particular age group utilises the leave more than 

others.

Question 18 seeks information about the income level of respondents. 27% earned 

over £30,000, 21% earned between £20,000-£30,000, 25% earned between £10,000- 

£19,999, 12% earned between £5,000-£9,999 and 15% earned under £5,000. This 

information is only of limited use itself to this research. However, it becomes more 

relevant when compared with those who have not and have taken parental leave. The 

largest groups who had not taken leave comprised the lowest and highest earners 

(90% and 97% respectively). There may be some argument that the high earners are 

influenced in decisions whether or not to take leave by factors other than money, such 

as perceived jeopardy to promotion prospects or they enjoy work too much to take 

leave.

Question 15 asks the age of the respondent and for the purpose of analysis these were 

divided into the categories 18 to 30, 31 to 40 years and over 40 years. The 

percentages are as follows: 15% were in the 18 to 30 category, 73% were in 31 to 40 

age group and 12% were over 40 years. On a Pearson Chi-Square Test it was found 

there was no significant difference in the number taking leave in different age groups.

7.4 Who took parental leave?

Analysis is now required to provide a profile of leave takers. Table 4 hereunder shows 

the results.
Table 4

Employment 

Category

Full time

Part time

Self employed

Unemployed

Retired

Full time 

homemaker

Taken Leave

44.1%

43.1%

6.9%

1.0%

1.0%

3.9%
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Figure 3 - Percentages of participants in
different age categories who had taken

parental leave

D Taken parental leave B Not taken leave
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Age category

Over 40
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People are categorised by employment status (question 1) and leave taking. Analysis 

shows that 44% of leave takers worked full time and 43% part time. If one views the 

categories from the point of view of part time workers only, 20% of that category had 

taken leave, and from the point of view of full time employees, 16% had taken leave. 

Of the self-employed, the results show that 7 (7%) of them have taken parental leave. 

This is curious, in that parental leave is not available for the self-employed and would 

seem to suggest that there is some misunderstanding of the nature of parental leave 

entitlement or those people had taken leave before being seif-employed. Similarly, in 

the case of the unemployed, the retired and the full time homemakers, a minority in 

each category indicated that they had taken parental leave. In these cases, a 

misunderstanding could be the explanation or alternatively those persons took leave 

when they were in an eligible category.

It will be observed that there is a minor but not significant difference in parental leave 

taking patterns between full and part time workers. It has to be accepted that there is 

no breakdown within the part time worker category and that there are many levels of 

"part time" work from just a few hours per week to something close to full time work. 

The fact that there is no significant difference between full and part time workers in 

their leave taking is interesting. One of the reasons for invoking parental leave 

legislation was to help alleviate the multi tasking carried out by working women. It is 

presumed that part time workers would not suffer such a great burden of managing 

paid work and childcare by the fact that they do not spend so much time in paid work. 

Thus, logically, the full time workers would seem to have more "need" of parental leave. 

The concluding chapter will speculate on this further. As will be seen later the reasons 

for not taking leave are not simple or even confined to one factor.

Prior knowledge of parental leave rights is clearly significant for obvious reasons. 58% 

had prior knowledge of parental leave and 42% did not, which is a significant number. 

It is arguable that responsibility for this rests with employers and the government in 

failing to provide sufficient awareness. Of those who did know about parental leave 

rights a greater percentage took leave. What is surprising is the fact that despite 

claiming not to know about parental leave rights some respondents indicated they had 

taken leave. One explanation of this may be response error in the questionnaire and 

another is that the respondents meant that they did not know about it until immediately 

before they took the leave. This is however an acknowledged supposition.
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7.5 When was leave taken and how?
Question 4 asked whether parental leave was taken directly after maternity leave. The 

object of this question was to find out whether parental leave was being uses as a form 
of extended maternity leave. Table 5 sets out the results which show that a very high 
percentage of 68% took leave straight after maternity leave and 32% at other times.

Table 5: Timing of parental leave by those who took leave

Time

Straight after maternity leave

Not straight after maternity leave

Percentage

68%

32%

This supports the hypotheses that parental leave would be utilised as a form of 
extended maternity leave. As it is the case that more women than men took the leave 
one can assume that more women are taking the leave immediately after maternity 
leave. If one of the aims of parental leave was to encourage fathers to have a greater 
role in childcare then these statistics show this has failed in so far as the respondents 
to the research are concerned. As to why mothers wish to extend maternity leave, is 
beyond the scope of this thesis but may involve childcare costs and a wish to spend 
more time with the child. What would appear to be the case is that many mothers of 

very young children do not prioritise paid work.

Of those who did not treat it as extended maternity leave, it might be assumed that the 
respondents could not afford to take unpaid leave or possibly is a desire to retain a 
certain position in the workplace. Another explanation could be simply a preference for 

paid work.

Question 7 sought information as to whether the leave was taken on one block of time. 

84% took the leave in one block. This is a very high percentage, and 16% took it in 

more than one block. It has to be accepted that some respondents may go on to take 

more leave later in another block of time after the date of the questionnaire 
(remembering that in the UK leave must be taken in minimum "weekly" blocks of time 

and with a maximum of 4 weeks in any 1 year). All the questionnaire can do is take a 
"snapshot" of a particular moment in time. It is accepted that the statutory provisions 

for leave taking in the UK are not flexible. Arguably the percentage of people taking
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leave in one block of time may have been different had a more flexible approach to 
leave taking existed.

7.6 Did some have paid leave?

Table 6 shows the figures on paid parental leave which is an important aspect of the 
study.

Table 6: Percentage of those who took leave that was paid

Payment Status

Unpaid

Paid

Percentage

59%

41%

Of the people taking leave 59% were unpaid and 41% were paid.

Table 7 shows that of those who were paid 88% were not paid at the full rate of pay 
and only 12% were paid at full rate.

Table 7.'Level of pay paid to those that were paid for parental leave

Payment Status

Full pay

Less than full pay

Percentage

12%

88%

N = 100%

This might suggest that full pay was not a significant factor for those taking leave. It is 
to be remembered that question 14.2 on the questionnaire cites one of the possible 

reasons for not taking leave was the fact that wages could not afford to be lost and this 

will be returned to later.

Question 10 asks if those who took leave were asked to postpone it. Only 12% were 

asked to postpone but it will be remembered that the employee is required to give the 

employer 21 days prior notice of intention to take the leave. This may well have 

contributed to the low figure for those asked to postpone in that the 21 days gives the 

employer some time to make alternative arrangements.
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A very insignificant number (5%) of those taking leave were entitled to extra state 

benefits (question 11). The scope of this research does not extend to further 

investigation because of limitation on time and the type and extent of benefits available 

especially given the complex nature of state financial family benefits available at 

present in the UK.

7.7 What was the age of the child when leave was taken?

Figure 4 is a pie graph which illustrates the age of the child when leave was first taken 

with the accompanying data. This shows that 56% first took leave when the child was 

under one year old followed by 20% taking leave when the child is between one and 

two years. As can be seen from the data the frequency steadily diminishes as the child 

gets older. This possibly shows that the majority took the leave as a form of extended 

maternity leave. The reason for this is not immediately apparent but will be speculated 

in the concluding chapter. Many took the leave as a form of extended maternity leave. 

Of relevance is the fact (as shall be shown later) that many took leave to care for a sick 

child. Possibly there is more of a reluctance to leave a very young sick child to the 

care of others and, indeed, nurseries often will not cater for sick children hence the 

greater use made of leave during the first year of a child's life.

78 How long was leave?

Figure 5 illustrates the results in relation to the length of leave taken. Using the mean

will not give the most accurate result in that it is skewed by the few higher and lower

values. The median, it is submitted, provides better indication of a "typical" duration of

leave as it is the midpoint of the distribution. Thus the number of days is six. The inter

quartile range (i.e. the number of days between the 25% figure and the 75% figure)

shows thirty days. No one took anywhere near the full thirteen week entitlement or,

indeed, the maximum four weeks in any one year. (It is acknowledged that some may

still be within their entitlement period and intending to take more leave in due course. It

is to be remembered that the UK legislation indicates that leave must be taken in

blocks of one week or more (i.e. not less than one week). The case of South Central

Trains Limited v Rodway345 commented on earlier, confirms this is the case. Either

employers and employees are not aware of this or are choosing to ignore it. Many are

taking less than five days leave. This may not be unconnected to the fact that many

took leave to care for a sick child. This will be shown later.

345 South Central Trains Ltd v Rodwav CA 2005 EWCA CIV 443 IDS Brief 781 May 2005
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Figure 4 - Age of child when first leave
was taken
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In relation to the length of leave it is noted that there is a surge at five days. One 

interpretation of this is the idea that if one had taken four days one may as well have 

taken the fifth to round the week off, especially when theoretically leave is to be taken 

in one week blocks. Other notable peaks are ten days and twenty days and forty days 

(corresponds to two weeks, one month and two months off respectively)

7.9 Why was leave taken?

Analysis shows that although respondents indicated they had taken leave solely to 

spend time with the child, seventeen of these had also completed question 13 which 

cited other reasons. On reflection, it would have been better if there had been a 

direction on the questionnaire making it clear that if question 12 was answered in the 

affirmative question 13 should not be answered at all. However the analysis of 

questionnaire responses has been able to reveal the true number of those who took 

leave solely to spend more time with the child as 33% of all leave-takers. This is a very 

significant number when coupled with the findings that 56% of leave takers took the 

leave whilst the child was under one year old and may be indicative of a reluctance to 

leave young children in the care of others or a problem with finding or financing a 

nursery place. As 98% of the leave takers were female, arguably, it may be indicative 

of reluctance by mothers to leave young children.

However, of the five men who took parental leave three took it solely to spend more 

time with the child (60%). This is a sizeable percentage albeit from a small sample. 

Arguably those males who responded are ipso facto fathers with a great interest in their 

children and therefore in the category of those most likely to utilise parental leave 

rights.

What cannot be ignored is the fact that some men are taking a more active childcare 

role and are prepared to be very open about it to the extent of claiming their parental 

leave rights and preferring this to paid work (albeit for a short period). This attitude 

would be unheard of twenty five years ago and perhaps the existence of the right to 

take parental leave may have had some effect in changing attitudes.

Question 13.3 provided the opportunity for an open ended response on why leave was 

taken and 70% of leave takers used this response. Of that 70%, 62% of them cited a 

sick child as a reason for taking the leave. There is a possibility that some respondents 

may have confused parental leave with dependant leave (the force majeure leave
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(under the 1999 Act) considered elsewhere). It must be accepted that question 13.2 

could have been used for the same reason (question 13.2 stated "You had no one to 

look after the child at the time"). However, what is clear is that parental leave is being 

used very frequently and possibly predominantly for the purpose of looking after sick 

children. Sick children are a problem for some working parents as many nurseries will 

not take sick children and some parents have no one else they can fall back on in such 

circumstances.

It is remembered that part of the Parental Leave Directive concerns time off work on 

grounds of force majeure (incorporated into UK legislation under Section 57A of the 

Employment Rights Act 1996 (as amended)). As detailed previously, this research 

does not extend to that part of the Directive because of constraints of time. However, 

care of sick children does require some mention in the light of this response. Force 

majeure provisions, unlike parental leave provisions, do not require twenty one days 

notice. The employee must simply tell the employer of the reason as soon as 

practicable how long he/she expects to be absent. The relevant provision is to take 

reasonable time off work to take action which is necessary a) to provide assistance on 

an occasion when a dependant (inter alia) falls ill; b) make arrangements for the 

provision of care for a dependant who is ill; c) because of unexpected disruption of 

arrangements for care of the dependant. As stated earlier the matter was considered 

in the Employment Appeal Tribunal case of Qua v John Ford Morrison Solicitors 

2003346 , where it was held that the right to take time off to provide assistance when the 

dependant falls ill does not extend to the employee taking the time off to care for the 

child themselves beyond what is reasonably necessary to enable them to deal with the 

immediate crisis. Leave to provide longer-term care for a child would be covered by 

parental leave entitlement.

The "force majeure" entitlement envisages some temporary assistance for the 

employee. To take a "reasonable" amount of time off in order to take action that is 

necessary depends on individual circumstances as a matter of fact. An employee is 

entitled to take a reasonable time off to take action when a child falls ill (there is no one 

year's employment qualification period for this) but not unlimited time off work whilst the 

child is ill. Where it is known that a child has an underlying medical condition which is 

likely to surface regularly then the employee can have time off work to make long term 

arrangements for the child's care. It is a right to have time off to deal with the

346 Qua v John Ford Morrison Solicitors (2003) IRLR 184
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unexpected. Thus, those taking time off to look after sick children properly fall within 

the ambit of parental leave. The research has highlighted what is clearly a problem for 

such parents and the legislation is of use to those people (provided, assumedly that 

employers are not insisting on the twenty one days prior notice in such circumstances). 

This is not what the Parental Leave Directive was intended for but, arguably, it is part of 

the multi tasking role of working parents and therefore properly comes within the ambit 

of the intention.

7.10 An overview of leave takers

A profile and summary of parental leave takers shows as follows:-

• In relation to the female respondents only (the males will be dealt with later) 

o 88% of those females who took leave shared chitdcare with a partner. 

o 44% of those females who took leave worked full time. 

o 68% of females who took the leave did so immediately after maternity

leave. 

o 80% of those females who took the leave did so in one block of time

taking six days (median calculation)

o 58% of those females who took leave were unpaid whilst on leave. 

o 41 % of those females who took leave were paid but only

• 36% of those were paid at the full rate of pay. 

o 93% of those females who took leave were not entitled to other benefits

whilst on leave. 

o 90% of those females who took leave were not asked to delay (always

bearing in mind the requirement to give twenty one days prior notice of

leave to employer). 

o 54% of those females who took leave did so whilst the child was under

one year old. 
o 33% of those females who took leave did so solely to spend time with

the child.
o 34% of females took leave as they had no one to look after the child. 

o 62% of those females who took leave cited a sick child as the reason for

taking leave (note that some of those who took leave as they had no

one to look after the child might also form part of this percentage as the

two reasons were not mutually exclusive.

Thus, the hypothesis that the leave will be used more by women than men is 

established.

153



The hypothesis that the leave will be used by women as a form of extended maternity 

leave is also established. The fact that most use it whilst the child is under one year 

old does suggest the need or wish to spend time with the child is the strongest during 

the first year of a child's life.

It will be recalled that one of the hypotheses was that of those taking leave, the majority 

would be paid. This has not been proved in that 58% were actually unpaid and even of 

those who were paid only 36% received full pay. Of those who took leave solely to 

spend more time with the child 76% were not paid at all, 15% were paid but not at their 

full rate of pay, and only 9% were paid at their full rate of pay. Arguably therefore lack 

of pay is not a disincentive to take leave to spend more time with the child. It must be 

remembered that only 33% took the leave solely to spend time with the child but of 

those people the lack of pay, in the majority of cases, was not a discouragement. This 

may well be indicative of a wish for working parents to spend more time with their child 

and that their wish was not overridden by financial considerations. However the so 

called "halo effect" cannot be ignored in that some respondents would want us to 

believe that their child was paramount to the exclusion of all other considerations.

Turning to the other reasons why leave has been taken, the hypothesis was that it 

would be used, in the majority, by those who could not afford childcare or had no one 

else to look after the child. This appears to have some validity as 34% took leave for 

the, not necessarily exclusive, reason that they had no-one else to look after the child. 

If this is coupled this with the 62% of those who took leave to look after a sick child the 

result is that the majority who took leave took it because they had to rather than they 

chose to. The hypothesis is therefore proved and may go to explain to some extent the 

reason why the majority of those who took leave were not paid - some of them had no 

choice but to take leave to look after the sick child.

7 11 Working Fathers and Leave Takers
As only five men in the study took parental leave it is possible to analyse these 

individually.

The first was a twenty eight year old full time worker living with a partner with a child 

under six who took unpaid leave immediately after maternity leave ended, whose child 

was four months old when he took the leave for twenty days in one block of time solely
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to spend more time with the child. He was earning between £20,000 to £30,000 per 

annum.

The second man was living with a partner. He was aged thirty nine, employed full time 

with a child under six who took unpaid leave when the child was four months old for 

sixty five days in one block of time solely to spend more time with the child, but also 

said a reason was that they could not afford outside childcare. He earned between 

£20,000 and £30,000 per annum.

The third man was forty two, living with a partner, earning over £30,000 per annum and 

worked full time with a child under six who did not take the leave immediately after 

maternity leave ended. He took the leave when the child was five months old for 

twenty five days in one block of time. The leave was unpaid and taken solely to spend 

more time with the child. He indicated he was the primary carer of the child as the wife 

earned more than him.

The fourth man was twenty three living with a partner, worked full time with a child 

under six years who took unpaid leave but not immediately after maternity leave ended 

when the child was five months old for seven days in one block of time solely to spend 

more time with the child after its birth. He earned between £10,000 and £19,000 per 

annum.

The fifth man was thirty six years old living with a partner earning between £10,000 and 

£19,000 per annum, worked full time with a child under six years to took unpaid 

parental leave when the child was adopted at five months old for ten days in one block 

of time solely to spend more time with the newly adopted child but who also said it was 

taken as they could not afford outside childcare.

All the men worked full time, their mean age was thirty three years old, and they lived 

with a partner, took unpaid leave for a child under six and said they took the leave to 

spend more time with the child.

As the numbers are so low it is not possible to state that this represents a profile of a 

typical father who takes parental leave.

The very fact that so few fathers responded may be indicative of the following non 

mutually exclusive reasons;
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• they did not have the time to complete it because of work commitments

• they had insufficient interest to complete it

• they did not get the questionnaire as they did not collect the child from nursery 

(it will be remembered that the questionnaires were handed out by the nursery 

proprietors when the children were collected).

The fact that all the male leave takers indicated they had done so solely to spend more 

time with the child (save one who also added that the cost of childcare was an 

additional factor) may be illustrative of the beginning of a changing culture for fathers 

where they realise if is not only acceptable to take time off work purely to spend time 

with their child but that this is a desirable thing to do. Cynics would argue that only 

these types of fathers are the ones likely to complete the questionnaire anyway and 

indeed that is a valid argument, particularly when it is to be noted that none took the 

time off because of the crisis situation of a sick child as many women had.

Additionally it is possible to argue that the "halo effect" is evident in these responses in 

that these fathers wish to be seen to be fathers wanting to spend time with their child 

for its own sake. However, the very fact that they wish or believe themselves to be 

fathers more actively involved in childcare shows a great difference from much earlier 

days when childcare was purely the provenance of females.

7.12 Why Was Leave Not Taken

7.12.1 Introduction

The reasons given for not taking leave can be categorised into eligibility, financial 

reasons, reasons relating to the partner, workplace considerations, small business 

workplace consideration and miscellaneous reasons.

Question 14 cites possible reasons why parental leave was not taken (these, by way of 

reminder, are shown in this table 8) together with the opportunity for parents to cite 

other reasons it being remembered that 83% of respondents had not taken leave. 

Respondents were not limited to ticking only one box as it was recognised that many 

parents may not have taken leave for a number of reasons.

Table 8 summarises the percentages for each category and also the percentages for 

fathers alone.
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Table 8: Summary of all reasons for not taking leave expressed as a percentage 
of all respondents who did not take parental leave and for fathers who did not 
take parental leave

REASON

Not entitled to leave

Could not afford to lose wages

Partner earns less

Partner does not work

Partner has taken parental leave

May affect promotion prospects

Work is too busy

Colleagues would resent it

Unfair to employer in small firm

Unfair to colleagues in small firm

Enjoy work too much

Child care arrangements in place (other than by 

partner)

Other reasons

All 
respondents

Percentage

5%

33%

2%

7%

1%

9%

19%

16%

5%

5%

5%

43%

42%

Fathers 
only

Percentage

1%

38%

3%

30%
*

9%

26%

10%

5%

7%

1%

16%

9%

7.12.2 Eligibility
Only 5% were not eligible for leave as they had not worked for the employer for one 

year which is interesting as it shows that a large percentage of the respondents were 

longer term employees.

712.3 Financial Reasons
As to the financial reasons, 33% indicated they could not afford to lose the wage. This 

is unsurprising and supports the hypotheses that many parents would not be able to 

afford to lose the wage. If the figures for male respondents are isolated it is seen that 

38% of them could not afford to lose the wage which would seem to suggest that loss 

of wage is more important for men. Given the statistics in previous chapters as to the 

gender pay gap this is perhaps not surprising. Within this category also were 2% who
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indicated that they had not taken leave because their partner earns less so it is 

therefore better that they take the leave given that neither has any paid leave. One of 

the reasons for wording the question that way was to tease out any possibility that men 

take that view more than women. As the percentage is so small it may have no 

significance.

7.12.4 Reasons relating to the partners

Of the reasons relating to the partner, it can be seen that 7% did not take leave as their 

partner did not work and looked after the children. It is arguable that 7% is a very small 

percentage of respondents with non working partners. However, in the responses for 

fathers as a separate category ("the father responses") the percentage is 30% which 

shows that there is still a predominance of the male breadwinner/mother at home 

model. Again, however, the fact that the respondents use nurseries is suggestive of a 

household with two working parents in many cases. It must also be remembered that 

the fact an employee has a non working partner does not preclude the worker from 

taking parental leave. The same applies to the 1% (3% in the father responses) who 

indicated that they had not taken leave as their partner had done so. Given the low 

rate of people taking leave, this small percentage is consistent. However, even though 

the percentage is small, it would seem to suggest a misunderstanding as to one of the 

reasons for the Parental Leave Directive. This is that it is for both parents on a 

separate basis i.e. it is not a shared right.

Two other aspects of the "partner" category are possible answers to 14.5 and 14.6. 

14.5 indicates that leave was not taken as the partner was better at looking after the 

children and 14.6 because the partner prefers to look after the children. The results of 

these are not included in Table 8 as only three people answered for each category 

which represents less than 1% each. (It is to be remembered that 698 people 

responded). Of those three people, two of them in each case were fathers which is an 

interesting statistic. It does indicate that it is predominantly men who still believe that 

women are better at looking after children and believe (whether or not this is actually 

true) that their female partner prefers to look after the children. The figures are 

acknowledged to be small but even taking this into account, the relative figures still 

show some gender stereotyping. The other explanation for the low figures of course is 

simply that these are not reasons why people do not take parental leave.
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7.12.5 Workplace Considerations
Workplace considerations are important in relation to the hypotheses, in that it is 

suggested that the fact leave is not required to be paid is not the only reason why some 

parents will not take leave. A sizeable 9% indicated they would not take leave because 

of fears of affecting promotion prospects. Interestingly, the percentage of the father 

respondents was exactly the same. Whether this is true or a misconception on the part 

of those respondents is beyond the scope of the research but the fact that it is a 

perception is arguably the result of lack of encouragement to take leave on the part of 

the employer. It is to be noted that 19% (26% for father respondents) did not take 

leave because it was too busy at work. Some employers may consider that laudable 

but again it suggests a lack of encouragement on the part of the employer. It is also 

symptomatic of the long hours culture. The pressures in the workplace experienced by 

working parents are clearly evident, particularly for fathers. It will be recalled in 

Chapter five the workplace dynamics within the context of HRM were explored, 

including the potentially positive role HR Managers could play promoting and 

encouraging employees to take parental leave and advocating employers its worth in 

cost/benefit analysis terms. These results of the field work may be indicative of poor 

HRM promotion of parental leave and indeed a workplace culture which does not 

recognise the employers as parents with other responsibilities beyond the workplace.

Is leave not taken because of perceived colleague resentment? Of the respondents, 

16% gave this as a reason for not taking leave. Of the father responses, the 

percentage is lower at 10%. Whether this is a reality or a perception is not able to be 

assessed in this research but the very fact that those respondents perceived it to be 

the case that colleagues would resent them taking leave it is significant. It is interesting 

that the relevant percentage for fathers is lower. One may have expected women not 

to have this perception as much as men given that women may expect other women at 

work to be "more understanding" of childcare. Interestingly, 5% of respondents who 

had not taken leave answered that they had not taken leave as they enjoyed work too 

much. This is tantamount to saying paid work is preferable to childcare and therefore 

the number of those prepared to state this is not insignificant. The figure in general, 

however, may represent an example of a sea change in attitudes towards childcare, in 

that it is no longer considered that one is a bad parent (and a bad mother in particular) 

to enjoy paid work more than childcare.

The potentially "special consideration" for workers in small firms are analysed and 5% 

(7% of the father responses) did not take leave because it was unfair to colleagues.

159



This is to be contrasted with the 16% who felt colleagues would resent their leave 

taking. The percentages of the small businesses are of interest, but as constraints in 

the format of the questionnaire precluded identifying respondents who worked for small 

businesses their significance is limited. Speculation on these percentages will be in the 

concluding chapter.

If all the disincentives to taking parental leave which relate to the work environment are 

added together the percentage is 59%, which is a considerable number of disincentives 

to take leave based on work matters. The work disincentives are not necessarily the 

only reasons for not taking leave but the important fact remains that work 

considerations feature very strongly in reasons not to take leave.

7126 Miscellaneous considerations
The "miscellaneous" category is the 43% of those who have not taken parental leave 

because they have childcare arrangements in place (other than their partner). This is a 

very significant percentage and illustrates the fact that one of the objectives of parental 

leave has been lost on those respondents, in that parental leave is to encourage 

fathers to spend time with the child and aid work life balance rather than as a 

substituted form of childcare. It would seem to suggest that publicity for parental leave 

has been inadequate and/or that some working parents may not want to spend more 

time with their children in preference to work and others will not be able to afford to. 

This may not of course be the only reason for not taking leave and may be limited to 

financial or other workplace factors.

Question 14.15 was a multiple choice answer. Analysis of these who gave more than 

one reason reveals that 17% gave three or more reasons for not taking leave. 69% 

gave one reason (but obviously not all the same reason). 13% gave two reasons. Of 

those who gave three or more reasons for taking leave 29% were men. The 

concluding chapter will speculate on this. Arguably, those who gave three or more 

reasons are unlikely to ever take the leave for the reason that they have too many 

reasons not to. Arguably, also, lack of pay is not the only factor militating against leave 

taking for those people.

The response to question 14 bears close scrutiny. Analysis shows that 57% of those 

not taking leave gave one single reason for it. These can be further analysed into the 

various components of question 14. Unsurprisingly, the largest single category with a 

single answer response was question 14.15 which was the free wording "other reason"
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response. This percentage has been reduced from 55% to 34%, as there were many 

who had cited reasons which properly fell into category 14.1 - ineligibility (and the 

responses were reallocated accordingly), but many used wording which effectively 

expressed the reason that it had not been needed yet. For example, one respondent 

said: "Will use it if child ill and all annual leave used up", and another said: "No need to 

take it and would only take it for valid reasons", and another said: "claimed sick leave 

when the child was ill". This seems to suggest there is a misconception by some that 

parental leave is the same as the second part of the Parental Leave Directive which is 

the right to take time off for Force Majeure. It will be remembered this is time off to 

make necessary arrangements in relation to dependants where an emergency has 

occurred.

The reason for the confusion between what are essentially two very distinct and 

different rights may be the result of a lack of publicity on the part of government and 

employers. Indeed of those who answered 14.15 as a sole answer, 21% indicated that 

they had no knowledge of the provision. One answered that it was "not in the firm's 

ethos" and another that neither her nor her spouse knew of the right.

The second largest category of single responses to question 14 is that of 14.4 where 

leave has not been taken as there are acceptable childcare arrangements in place (not 

the partner) - 19% gave this as a sole reason which is not surprising given the 

responses were all form nursery users. However, again it misses one of the points of 

parental leave which is to encourage fathers to spend time with the child and assist in 

work life balance for parents. It is not difficult however to see a dilemma for working 

parents in this respect in that nurseries require payment which comes from paid work. 

Unpaid parental leave means no nursery payment which could well mean losing the 

nursery place for the child with a consequence inability to return to work.

It is interesting that the rate of response for not taking leave because of financial 

restraint is not the highest category for single response. 15% of the single responses 

to question 14 indicated category 14.2. "I could not afford to lose my wages". Although 

this is the third largest single response it would suggest that it is not a single overriding 

factor for many respondents. This illustrates the point that family and work 

arrangements are complex for most families with many considerations and influences 

on choices and decisions about work and childcare being necessary (and not all of 

them purely financial).
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The responses seem to suggest that even if leave was paid at the full rate this would 

not necessarily be sufficient to tempt some respondents. This lends weight to the 

argument that the lifestyles and choices made by working parents are many and varied 

and attempts to create rights on the basis that "one size fits all" are bound to fail as 

they do not take account of the complex interplay in the choices relating to childcare 

and work and the distribution of these between partners.

Only one person cited colleague resentment as a sole reason not to take leave and 

likewise only 1% indicated they worked for a small firm and felt it would be unfair to 

colleagues. Four people (1% of the total) gave the sole reason as unfairness to the 

small employer to take leave. This indicates that although these reasons may be of 

some influence (4% was overall response rate for these categories in the multiple 

answers) they are rarely the sole reason not to take leave. In other words, if all other 

indicators were favourable, the fact that colleagues may resent or it would adversely 

affect the small employer and/or colleagues would not stop a parent taking leave.

Less than 1% gave the sole reason as fear of jeopardy to promotion prospects (8% 

was the overall response rate for this category in the multiple answers).

It is useful to analyse the responses of the males in the single response rate to 

question 14. All the single respondents to question 14.4 (my partner does not work 

and looks after the children) were men which would seem to indicate that gender 

stereotypes are still deep seated. Whether this is the free choice of either mothers or 

fathers would need separate study but it does seem to indicate a prevailing mother as 

primary child carer, father as primary breadwinner model.

One may have thought, given the aforesaid model, that the single responders to 

question 14.8 would be men but in fact only 33% of those responders were men. It 

must be remembered that this response represents a perception of jeopardy on the 

part of the respondent which may not in fact correspond with reality. There is a 

possibility that this perception is stronger in women, who are possibly more sensitive to 

issues surrounding time off work for children because of, for example, maternity leave.

Analysis of the responses of men to 14.15 (the open wording category) represents 12% 

of all those who gave single response answers but further analysis of these responses 

shows that of those men who gave 14.15 as a single answer 35% stated the reason as 

having no prior knowledge of parental leave. Whether this is because men are not so
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"attuned" to childcare issues in the workplace or whether employers do not direct these 

at male employees because of assumptions as to lack of interest is impossible to say. 

Both seem to be possibilities along with the further possibility that some men may work 

in a predominantly male working environment where childcare issues are not given any 

prominence - possibly aggravating the gender stereotypes surrounding childcare.

Countering these assumptions is the fact that of the men who gave 14.15 as a sole 

response 21% indicated they had not taken leave because of the fact that they had 

flexible working arrangements in place which rendered it unnecessary. This is a 

relatively high percentage but it must be remembered that these male respondents, 

may well be, on the whole, ones who collected or left children at nursery (and thereby 

acquired the questionnaire). Those men therefore may represent those who are 

breaking away from the older gender stereotypes and are more involved in childcare. 

Indeed the fact that they are able to do the "nursery run" is possibly an example of a 

flexible working practice.

Only 15% of the men who gave a single response to question 14 indicated the sole 

reason as being financial (14.2: "I could not afford to lose my wage"). As with the 

overall response rate for this category as a single response this would seem to indicate 

that although the income is important it is not necessarily the only overriding factor as 

other influences can play their part. The internal dynamics of home life for parents can 

be seen to be far more complex than solely questions of finance.

Cross tabulations between full and part time employees and the answer to question 14 

have been carried out. Of those who cited the reason for not taking leave as being 

because their partner does not work 89% of them work full time and of those who cite 

the reason as not being able to afford to lose the wage 57% were full time workers. It 

would seem that the full time workers are the least able to spare the time for childcare 

in that 58% who gave the reason for not taking leave as being the fact that work was 

too busy were full time workers. Those in full time employment would appear to be 

more concerned at jeopardy of promotion prospects as twenty three of them cited the 

reason as opposed to sixteen part timers. This suggests that part time jobs may not be 

considered by some employees to be "careers".

7.13 Lone Parents and the use made of Parental Leave

The position of lone parents bears scrutiny as 9% of the total number of respondents 

were lone parents. This is not an especially high percentage. This may be because a
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number of lone parents cannot afford private nursery fees, or that they are too busy 

dealing with childcare to respond to a questionnaire. Of the lone parents 40% worked 

full time and 38% part time. In addition, 6% were full time homemakers with 8% being 

unemployed and 8% being self-employed. Of lone parents 16% had taken parental 

leave, which is higher than the overall figure in the research. However the reasons 

given for taking leave show that 50% of those who took leave took it because of illness 

of the child with 30% taking it because they could not afford childcare and 20% 

because they had no-one to look after the child. This would seem to illustrate that lone 

parents are using the leave because of necessity, rather than a wish to spend time with 

the child (none cited that reason apart from two who also went on to say that they had 

no-one to look after the child) The large percentage taking it because of child illness 

highlights the problems of being a single parent i.e. no partner to share the burdens at 

times of crisis. It may also illustrate that lone parents cannot afford to take time off 

purely to spend time with the (not sick) child.

Of the single parent leave takers 50% were paid (and at the full rate of pay) which 

lends weight to the point that lone parents cannot afford to lose their (possibly) sole 

source of income by taking unpaid parental leave. What is also of significance is the 

length of the leave taken. The median number of days was 3 days. This may explain 

to some extent the high percentage of paid leave in that paying for three days is not too 

onerous for many employers especially when it appears in the main to be used for 

reason of necessity. This may suggest a possible sympathetic attitude towards lone 

parents on the part of employers.

7.14 Conclusions
The final conclusions chapter will consider and debate the implications of the results of 

the research. The conclusions of this chapter are limited to a concluding summary of 

the findings.

From the statistical data obtained from the empirical research it is possible to build a 

profile of the type of people who are and are not taking parental leave, subject to the 

caveats concerning the limitations of the research. These include the fact that the 

sample, albeit sizable, is not extremely big (698 responses), that they were issued to 

nurseries only and thus only profile patrons of private nursery schools, that there was 

not an even geographical spread, that the questionnaires were all issued at the same 

time and thus profiles respondents at that particular time and that the open ended 

questions are difficult to analyse meaningfully. However, it is submitted the exclusive
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use of nurseries as a target for the questionnaire has proved justified, in that 98% of 

respondents have young children and most are eligible for parental leave with 42% 

working full time and 32% part time.

The first issue is the answer to the question of who is taking the leave. The men taking 

parental leave represented 8% of all male respondents and of the women taking 

parental leave the representation was 15% of the total female respondents. This 

supports the hypothesis that the leave will be underutilised. This also supports the 

hypothesis that the leave would be used more by women than men thus serving to 

further entrench gender stereotypes rather than encourage a more even distribution of 

childcare between parents.

The second issue is the reason why the leave takers are actually taking the leave. Of 

those taking leave 33% indicated the sole reason was to spend more time with 

children. There is an acknowledged "halo effect" within this answer as some will see 

themselves as "good" parents who want to put their children first. The wording of this 

possible response invites, to some extent, this perceived response.

62% gave the reason for taking leave as the need to look after a sick child. This 

illustrates the real problem working parents have when a child is sick and it is important 

to differentiate between parents who "needed" to take leave and those who exercised a 

simple preference. They cannot send the sick child to nursery, and, without parental 

leave their alternative with the employer is either to take holiday entitlement, pretend 

their own sickness or seek unpaid leave. This thesis is limited to parental leave but it 

has to be acknowledged that The Parental Leave Directive includes provision for time 

off for emergencies such as arranging alternative arrangements for sick children. 

Sadly, the longer term sick child still presents a major problem for the working parent. 

Parental leave could be taken to look after the child, but, if unpaid, or the employer 

succeeds in obtaining a delay in taking the leave, the parent is in an impossible 

situation. Also the one year prior employment eligibility criteria for taking parental 

leave means that some will not be eligible. If one of the aims is to encourage fathers to 

spend more time with children in the case of child sickness, the opportunity is 

presented to the father to take parental leave. None of the male respondents who had 

taken leave had taken it to look after a sick child.

It could be argued that the 34% who said they took leave as there was no one else to 

look after the child and those who took leave to look after a sick child are using
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parental leave as an emergency measure when all else has failed and are not therefore 

choosing parental leave to spend time with the child.

The next issue is that of when leave is taken. The statistics show that a majority (56%) 

took the leave when the child was under one year old with only 7% taking leave once 

the child was over three years old. 68% took leave immediately after maternity leave 

which supports the hypothesis that it is used as a form of extended maternity leave. 

This does little to encourage men to take a more active childcare role as it is seen as 

part of the maternity leave provisions which have hitherto been exclusively female 

rights.

In this thesis the main thrust is the reason why people are not taking parental leave and 

the response to question 14 yields the most fertile ground for analysis of why parents 

are not taking parental leave. These can usefully be divided into various categories, 

the foremost being financial matters. The need for income plays a role with 33% 

indicating they did not take leave as they could not afford to lose wages. This does 

have to be tempered with the figures of those taking leave which showed that lack of 

pay was not significant for those leave takers. The possibility is that these are separate 

and distinct groups of people - those for whom pay is not an overriding factor (for 

whatever reason) and those for whom it is. It is possibly illustrative of the fact that 

provisions for working parents need to be as flexible as possible to cater effectively for 

all family needs and wants. 2% indicated that their partner earned less and therefore it 

was better for them to take the leave. This also is a financial factor. Additionally 7% 

said they did not take leave as their partner did not work and looked after the children. 

This again is a financial factor in one sense, as is the fact that 2% indicated their 

partner had taken leave.

Nevertheless 33%, i.e. not lose wages, is a sizeable percentage of the population of 

the study and sternly illustrates the major role financial matters have in decisions as to 

leave taking.

There is an implied suggestion by some that parental leave is linked to the need to care 

for the children as opposed to a wish to spend time with the children. (Some for 

example, indicated they had not taken leave as their partner did not work). Indeed 

there were thirty nine people who gave other reasons for not taking leave (open ended 

response number 14.15) as they had not "needed" to take leave. This is to be 

compared with those who had taken leave, 33% of whom said they had done so solely
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to spend more time with the children and with the 62% who took leave to look after a 

sick child, in other words they "needed" to take leave.

Workplace considerations for not taking leave are important for some. 8% indicated 

(but not exclusively) they had not taken leave as they felt it may jeopardise promotional 

prospects. 9% did not take leave as work was too busy. This demonstrates a 

significant number of "loyal employees" (or maybe fearful employees) who appear to 

prioritise work over children. 5% indicated that although they could afford to take 

parental leave they chose not to as they liked their job. Arguably, of those 43% who 

indicated they had not taken leave as they had acceptable childcare arrangements (not 

their partners) some of those may prefer their job to childcare. Some of course, will be 

working out of financial necessity rather than a preferred pleasure and this significant 

number is not surprising given the questionnaire was handed to nursery users.

Resentment from work colleagues was the reason why 13% had not taken leave (but 

not necessarily the only reason) which is not insignificant but it must be remembered 
that this is the perception of the respondents and it may not actually be the case that 

colleagues resent their taking leave.
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CHAPTER EIGHT 

Qualitative Research

8.1 Introduction

The qualitative research was desirable to investigate more closely the dynamics within 

working families to better understand influential factors. This in turn may lead to 

policies which take into account those influential factors.

The quantitative research (i.e. the postal questionnaire) was carried out first. This was 

considered a useful approach as the responses to the questionnaire provided material 

sufficient to highlight recurring themes and problems which could usefully be further 

explored in the interviews. For example, the problem of the sick child was very evident 

as a considerable difficulty for working parents. Exploring how parents dealt with this 

may elucidate further understanding of the dynamics and conflicting pressures for 

working parents.

It is accepted that many factors influence the perceptions and experiences of the 

participants of interviews and the perception and interpretation of the interviewer.

"We perceive the social world in terms of who we are and where we come from. 
Our interpretation of events is coloured by our own nature"347

To attempt to take account of biasing the interpretation of interviews, the interviewer 

was mindful of her own experiences as a working mother with a partner who was of the 

traditional male breadwinner model where female employment should come second to 

childcare and home responsibilities. The breakdown of the relationship (in no small 

part attributable to the discordant attitudes to work between mother and father) resulted 

in a spell as a single mother. To ignore ones life experiences as an interview 

technique is impossible but recognition that these biases exist and may exert 

influences is a step towards objectivity.

The context of the study is opposite in that geographical location bears influence. For 

example, a city dweller in an office environment will have differing pressures from a 

farmer in Norfolk. A further contextual factor is the political climate at the time of the 

interviews. Work-life balance, flexible working and help for working parents is 

extremely topical at the present time, factors which aid the interviewees as the subject 

matter is well known and near the forefront of the minds of working parents.

•' 47 McQueen R and Knussen C., "Research Methods for Social Science" (2002) Person Education Limited
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Within the context of the economic climate is the consideration of financial matters for 

parents. At the time of writing there are many (and sometimes convoluted) financial 

schemes which often eventually help parents to go out to paid work. Financial 

incentives to stay at home and look after a child do not exist.

In short, in conducting the interviews, both in relation to choice of participants and 

geographical and social and economic considerations, there is a necessary 

compromise between objectives, participants and practical consideration all of which 

have been dealt with here as best as can be managed.

This chapter describes the methodology, followed with a short profile of the 

interviewees and then analyses and discusses the interviews by reference to various 

themes drawing all to a conclusion. Throughout the theme of parental leave and the 

hypotheses are interwoven. It will be remembered of course that the qualitative 

research emphasises the descriptive and understands elements of research albeit it 

provides triangulation in relation to the testing of the hypotheses within the context of 

the quantitative research.

8.2 Methodology
The limitations of the questionnaire have been discussed previously as has the 

decision to carry out interviews (Chapter five).

It will be remembered that the geographical areas chosen for the postal questionnaire 

were not entirely random. There was a desire to include some geographical 

differences - a Scottish city and a London Borough for example but also areas where 

different types of work may predominate. For example Cambridge was chosen for its 

strong academic work basis.

There was no logical reason to deviate from these chosen geographical areas in 

relation to the interviews. Indeed quite the contrary as the element of triangulation 

would be stronger if the same areas were used.

The limitations in relation to the interviews included the element of the cost of travel to 

various areas and the availability of interviewees.
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Three geographical areas were chosen, Preston, Cambridge and London. London of 

course covers a huge area with much class and ethnic diversity. This was catered for 

to some extent by obtaining the consent of a firm of lawyers in Covent Garden to agree 

to interviews of their staff in the workplace. This was fortuitous (and generous on their 

part). The chosen interviewees were chosen because of their differing work patterns 

and family backgrounds. In fact, these interviews provided very stark contrasts from 

the entirely work centred lawyer to the part time single mother and the IT. worker who 

would rather spend far more time with his child but economic factors dictated to the 

contrary.

Preston proved a more difficult area in that it was not easy to find willing interviewees. 

In the end, only one interview was conducted in Preston (via the the good offices of a 

personal friend of the writer) but was very worthwhile in that the female part time post 

office worker vividly illustrated the financial difficulties for a family where the father 

already had a family to support from a previous relationship. Her views on the financial 

initiatives of the Government proved illuminating although her interest in parental leave 

was extremely minimal.

Cambridge provided interesting interviewees. All had connections with the University 

although not all were involved in academic work. These all emanated from a 

connection the writer had with a colleague involved in the university subsidised 

nursery.

In relation to the choice of interviewees it was considered desirable to have as many 

men as possible given the paucity of male respondents to the questionnaire.

The interviews were to be very lightly structured and conversational in form as it was 

felt that the interviewees should be allowed to concentrate on the themes and aspects 

of childcare vis a vis the workplace which were important to them. Save for the 

necessity of obtaining background factual information as to age, age of children, 

partnership status, work type and work patterns, the interviewees were encouraged to 

describe their day to day routine. Within that relatively free framework certain themes 

were introduced by the interviewer. These included, the division of labour in relation to, 

not only childcare, but also household tasks between the parents, how the division had 

arisen (for example after discussion) and how the interviewee felt about such division.
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A further theme was the problem of the sick child, particularly as this had proved such 

a major problem existing for respondents to the questionnaire.

The theme of the relationship of parents with work colleagues and employers was also 

explored and, as the interviews developed, the aspect not only what the perception 

was from other colleagues to working parents but how they as working parents viewed 

other working parents taking time off work.

Throughout the interviews the theme of parental leave was weaved into all aspects 

and, unsurprisingly, this opened the consideration of financial matters both relating to 

work and nursery care and government initiatives to help working parents.

Enjoyment of work emerged as a factor in most interviews and as this became 

apparent the theme of desirable work patterns uninhibited by financial considerations 

was developed to explore how important work was to proved a sense of status, interest 

and social interaction.

Body language was also observed closely as was the interrelation between the body 

language and the words spoken. For example, one interviewee expressed apologies 

for not being a father who saw much of his children. The body language however 

indicated no regret. He sat back in his seat very relaxed, legs crossed, arms loose and 

smiling open countenance which appeared to the observer to express perfect 

contentment with the state of affairs.

All interviewees were very happy to talk to the interviewer. The interviewer indicated 

that if a question were considered too intrusive the interviewees should indicate this 

immediately. All were offered anonymity and took up this offer.

The interviews were tape recorded (with the prior consent of all interviewees) on a 

simple small tape recording machine which did not require any complicated set up 

procedures. Some notes were taken simultaneously on body language and to highlight 

certain points which were being strongly made. The notes were sparse so as not to 

inhibit or interrupt the flow of conversation.

All the London interviews were conducted in a private room at the lawyers office which 

was not within earshot of any person and the length of the interview was not dictated to 

by the employers. One interview, due to unforeseen reasons could not take place at
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work and was conducted later by telephone. It was readily apparent that this was a far 

less desirable form of interview as there is no observation or eye contact. It cannot be 

known if this interviewee was naturally shy or whether he felt insufficient rapport to talk 

much, but the interview was the lease successful in that it involved a lot of questions by 

the interviewer due to the short responses of the interviewee.

All interviews at Cambridge, save for one, were conducted at the places of work of the 

interviewee in a private room with full consent of the employer and all not within 

earshot of the employer or colleagues.

There were no restraints on the amount of time available for the interviewees save for, 

in one case, the interviewee needed to attend a meeting.

The interviews commenced with a very short explanation as to the reasons for them. 

In an effort to encourage openness on the part of the interviewees, the interviewer 

explained a little about herself in particular that she was a working mother. The 

interviewer took great pains not to comment in any judgmental way.

All interviews, save for the telephone interview, were very friendly and open and 

welcoming. Indeed in the case of one interview, the interviewer ended up playing with 

the children and being invited to dinner. Quite frankly, the interviewer thoroughly 

enjoyed the interviewing experience as it opened up possibilities of finding out so much 

more about the dynamics within the family and the sheer diversity therein. There is 

always an element of wanting to appear attractive and reasonable in personality on the 

part of an interviewee at an interview. It was impossible to evaluate the extent to which 

the interviewees were being honest but the fact that they were happy to be interviewed, 

talked freely (save for the telephone interviewee) and in a considered manner and 

none refused to answer any line of enquiry lends weight to the argument that there was 

little dissembling.

A further factor in strengthening the argument that the interviewees were likely to be 

honest was the pointlessness of being less than honest to an interviewer they would 

never see again, in an interview where they were guaranteed anonymity.
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8.3 Short Profiles of Interviewees
1. Dr D of Cambridge

Dr D is a Reader at Cambridge, mid to late thirties, married with one child aged two 

and three quarters. Dr D has a wife who lives with him, is the mother of the child and 

works full time as a senior administrator at Cambridge University. They have no family 

in the UK. Both are New Zealanders where their parents and siblings all reside. Both 

work predominantly nine am to five pm Monday to Friday although Dr D has to travel to 

the USA from time to time for conferences and the like. Their child attends the 

subsidised Cambridge University nursery and Dr D drops off and collects the child from 

nursery as it is situate directly behind his office. Neither Dr D nor his wife work flexibly. 

Dr D was loquacious, his body language displayed confidence and was at ease and 

very keen to be interviewed.

2. Mrs W of Cambridge

Mrs W of Cambridge is a full time office worker at Cambridge University. She is 

married, aged thirty seven and lives with her husband who is a full time factory worker 

aged fifty years. They have one child aged three who also attends the Cambridge 

University subsidised nursery. Mrs W drops the child off at nursery and collects him as 

her husband works a forty eight hour shift system which includes three days on then 

four days off (all twelve hour shifts) followed by five days off from time to time in a 

continually rotating manner which involves working all weekend from time to time. 

Neither Mrs W nor her husband work flexibly. Mrs W was a little shy at first but opened 

up when we developed a rapport.

3. Mrs T of Cambridge

Mrs T of Cambridge is in her mid thirties and works full time at Cambridge University 

examination Syndication office. Her husband is in his late thirties and is a reader at 

Cambridge University in particle Physics. They have two children, a girl of three years 

and a boy who has just celebrated his sixth birthday. The son goes to primary school 

and stays for after school club each day until five pm to accommodate Dr and Mrs T's 

working hours. The daughter attends the Cambridge University subsidised nursery 

Monday to Friday. Mrs T works eight thirty am to five pm and Dr T works every day 

returning home at seven pm at the earliest. He also has to travel to conferences 

abroad from time to time. He rarely takes any holidays. Mrs T was a very jolly, 

articulate, open lady. The rapport was very good resulting in an invitation to stay to 

dinner.
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4. Dr R of Cambridge

Dr R lives in Cambridge, is married, lives with his wife and two children aged five years 

and three years. He works at Cambridge University in charge of the teacher quality 

standards department. His wife does not work. Dr R was a thoughtful person who 

answered questions in a carefully considered manner.

5. Mrs R of Preston

Mrs R is from Preston, she is married, aged thirty one with two children aged five and 

three years, both of whom live with her and her husband who is aged forty eight years. 

Her husband has three children from a previous marriage but only one of whom is 

under the age of eighteen years. Mrs R works in the local post office as a part time 

counter clerk for twenty six hours per week. Mr R is a full time bus driver. The three 

year old child goes to pre-school club and the five year old is at primary school. Mrs R 

was very open and keen to explain the financial difficulties of working parents and the 

shortcomings of "the Government".

6. Mr G of London

Mr G lives in London. He works nine to five-thirty Monday to Friday as an IT. Assistant 

in a lawyers office but also works several evenings per week as a taxi driver to 

supplement his income. He has two children from a previous relationship aged twenty 

two years and fourteen years who do not live with him. He has a wife who lives with 

him who is the mother of his two younger children aged six years and eight and a half 

months. His wife does not work. Possibly because the interview was on the 

telephone, Mr G did not elaborate much on his answers.

7. Mr P of London

Mr P of London is a full time family law solicitor in London practice in his early forties. 

He is married with two children one aged ten years and one who has just attained six 

years. His wife does not work. He works very long hours and often weekends as well. 

He leaves home at five am each week day and rarely returns before seven thirty pm. 

Some nights he sleeps over at work so he can complete more work. On Sundays he 

works from home. Mr P appears very confident but was extremely fidgety. Although 

he verbalised apologies for rarely seeing his children he was very clear that he had no 

intention of doing anything about it.
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8. Mrs Gl of London

Mrs Gl lives in London and is a part time secretary. She is divorced and lives alone 

with her child of two years three months. She works two days per week nine am to five 

pm. Her grandmother looks after the child when she is at work and does not take 

payment for this. Mrs Gl had a gentle nature but was happy to answer questions.

Details of the Interviews

All the interviews save for Mr G were face to face at times and places to suit the

interviewees. The interview with Mr G was a telephone interview as we were unable to

organise a mutually convenient time for a face to face interview. Each interview lasted,

on average, one hour and a tape recorder was used (with the prior permission of the

interviewees).

All face to face interviews, save for the one with Mrs T (which was at her home) and 

Mrs R who preferred to come to my friend's house for her interview, were conducted at 

the place of work of the interviewees with the express permission of the employer and 

at such venue at the request of the interviewee. In all cases the interviews were 

conducted in a private room with closed doors and employers and work colleagues out 

of earshot.

The tapes and transcriptions are kept in my office at work in a secure place.

All interviewees have been identified in this text by reference to initials only as they did 

not wish to publicise what they said. Means of identifying the interviewees are kept in 

a separate building from the tape and transcripts.

8.4 Analysis of Interviews
The preceding profiles as indicated are by way of outline only. Certain themes 

emerged and can be loosely categorised as follows.

• Financial matters

• Decision as to working patterns

• Division of labour within the household

• Influential factors within the workplace contextually

• The problem of the sick child

• Government initiatives

• Parental leave, its attractions and limitations.
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8.4.1 Financial matters

None of the interviewees had taken parental leave. For some interviewees, the lack of

paid parental leave was an overriding consideration. This was particularly so in cases

where the child went to a paid nursery in that to take one week off work by way of

parental leave without pay had the additional aggravating financial burden of still

having to pay for the nursery for that week.

Mrs W of Cambridge stated as follows:

"One whole week of unpaid leave is a lot. I'd still have to pay the nursery if I 
took it off. It would be incredibly expensive".

Mrs T of Cambridge indicated she had never thought of taking parental leave before 

but made the same point as Mrs W:

"I might take parental leave. It's an expensive way of having a week off without 
wages and still paying the nursery".

Dr R from Cambridge, when asked if he would take parental leave considered the 

matter quite carefully before answering and he said

"Take parental leave? I have been thinking about this in preparation of you 
coming. Under certain circumstances I might but not just because I was entitled to it. 
I'd take it if there was a family tragedy or serious illness".

Mrs Gl from London was very clear.

"I wouldn't really use it - not just to spend time with the child. It would be the 
money more than anything. I'd lose it".

This was particularly interesting in the case of Mrs Gl as she was also very clear that 

she was not prepared to put the child into a nursery because:

"I didn't have a child to do that with it".

She also did not take up employment until the child was one and a half years old 

because:
"I didn't want to miss the best bits".

This indicates a mother who is very child centred and work is for economic reasons 

only. Nowhere in her interview did she state that she enjoyed work or there was any 

other reason to work other than economic necessity.

Mr P from London however provided an entirely different perspective on the matter. He 

was, to use his own words "well paid" but there was no question whatsoever of him 

taking parental leave. He was a self-confessed unapologetic "workaholic". He did not, 

in any way, prioritise his children. He said:
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"I wish I wasn't like that. I wish I did prioritise the family but I have an ethical 
responsibility to the firm as well as the family. I think we [i.e. colleagues] all have a 
responsibility to the firm to hit five chargeable hours a day".

The wish "not to be like that" did not ring true as he indicated that he loved his job and 

had no interest in childcare. Given there were no apparent constraints on taking 

parental leave, the conclusion must be that he did not want to rather than couldn't take 

it.

Mrs R of Preston clearly struggled with money matters as she was not well paid and 

neither was her husband. As well as financing a mortgage and two young children the 

family had the additional financial burden of financially supporting Mr R's two children 

from a previous marriage. The whole interview with Mrs R centred on finances as Mrs 

R was completely focused on the topic and could not be persuaded to digress. 

Parental leave effectively just could not feature because of its unpaid nature.

Mr G from London was very child focused and indicated he would definitely take 

parental leave if it was paid but otherwise could not do so.

Within the context of financial matters many of the interviewees had views on the high 

cost of nurseries and childcare particularly within the context of government funding 

and schemes to help working parents

The children of all of the Cambridge interviewees attended the Cambridge University 

subsidised nursery which effectively reduced the costs of nursery in the area from eight 

hundred pounds per month to five hundred and fifty pounds per month. Additionally all 

were aware of, and taking advantage of, the Inland Revenue "Salary Sacrifice" 

scheme. In essence this means that employees are not taxed on income that is used 

for nursery fees. For Dr D from Cambridge he stated that this means the Government 

is paying forty percent of the nursery fees.

The "Salary Sacrifice" scheme is only available to those whose children attend an 

employer provided nursery. Is this not prejudicial to small employers who could not 

possibly fund an employer run nursery? Working parents are going to be clearly more 

attracted to an employer who can provide a nursery. In the case of Cambridge 

University this is even more the case as the University subsidises the nursery. There is 

a downside to the Salary Sacrifice scheme as Mrs W from Cambridge points out in that



as the taxable income is reduced it can be disadvantageous in terms of pension 

entitlement.

More than one interviewee made the point that to go to an "outside" nursery is 

prohibitively expensive. As Dr D stated:

"You need a professional salary to go out to work and pay for a nursery".

Although Mrs Gl indicated she was not prepared to put her child in the nursery, on her 

wages the possibility of a nursery was out of the question. Indeed she did not pay her 

grandmother to look after the child.

Mrs R from Preston had an extensive knowledge of all the Government financial help 

for parents from working families tax credit and child tax credit. Mrs R argued that the 

child tax credit should be to her for her children but that the child support agency 

(involved in the maintenance for Mr R's children from a previous relationship) took her 

child tax credit into, account as family income when calculating what Mr R should pay 

for his estranged children. She says:

"We have big rows with child tax credit department. They say "what can we do? 
We can't change the Government rules". It's stupid and pathetic. I've tried to do 
something about it. They give with one hand and take it away with another"

Mrs T from Cambridge indicated:

"I couldn't afford to go back to work part time or shorter days because I have to 
pay for a full time nursery. Many women can't afford to go back to work because of the 
cost of the nursery. You need a decent salary to make it".

Mrs .W from Cambridge indicated she would like a second child but had this to say 

about the costs:

"We plan to have another child. I think I won't be able to work full time then I 
would have to work part time but then I couldn't afford two nursery fees. I'd be 
effectively working for two pound per hour. I really need to think what to do next".

As to the cost of "outside" nurseries she indicated:

"It's eight hundred pounds per month. I can't understand how people can afford 
it" and "there is government voucher scheme towards childcare costs but it's earning 
related and we don't qualify as we earn too much"

(Mrs W earns twenty thousand pounds per annum gross and her husband nineteen 

thousand pounds per annum gross)
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8.4.2 Decisions as to working patterns

In many households before a first child is born both parents work. The arrival of a child 

necessitates consideration of how working patterns need to alter to accommodate 

childcare whilst still providing an income for the family.

As stated earlier in this thesis the increased costs to the family often means working 

more not less for either father or mother or both. The qualitative research sought to 

explore the decisions as to which parent works and the type of patterns of work which 

emerge.

Mrs W of Cambridge actually had no intention of returning to work after her child was 

born and both she and her husband were happy with this decision. Sadly she had 

severe post natal depression and was advised that work would be actually beneficial to 

improve her mental health (less isolated). This illustrates the financial factors are by no 

means the only consideration for working parents and indeed that the family dynamics, 

pressures and imperatives are extremely varied.

Dr R of Cambridge also illustrates that financial matters are not always paramount in a 

decision to work or not work when a child is born. In his case his wife gave up work 

and is a full time mother and homemaker. He stated:

"Who was to stay at home? [after the child was born] We talked about it a lot. 
One of us was to stay at home. She wanted to do it. I thought I would love to do 
it.........she was the biggest earner so it was a bit of a shock for us. There was no
reason in principle why the wife should have the duty to give up work just because she 
was the mother. What really swung it was she had just been promoted and found the 
promoted position was not to her liking. It was a really difficult adjustment for both of 
us. We used to chat in the evening about what went on at work but now we have 
nothing realty comparable. It changes the way we interact".

Mrs T of Cambridge was wistful of the "decision" made in her household as to who, if 

anyone, should adapt their working pattern consequent in the birth of the child. She 

explained that her husband was an extremely dedicated and driven research scientist 

involved in some very important globally involved work. She stated:

"I've downsized in job. I was a consultant before I loved the variety, new 
challenges, new projects. That is not a feasible working pattern now. It was a tacit 
agreement for me to change to my present work pattern. It is a source of friction. I 
have given up some of my identity for the children........My husband loves his work so
much he doesn't "do" holidays. His idea of paternity leave for the second child was to 
come home for lunch for a week".
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When asked about work patterns after childbirth and why it was her job pattern that 

altered, Mrs R from Preston seemed puzzled by the question as if there was no 

possible alternative to consider. She simply shrugged and said:

"I don't know why. It's just the way it is". 

She displayed no resentment or bitterness.

Mr P of London, as indicated, was seriously work driven. His wife, who had also been, 

by his own admission, a very competent and talented lawyer before she became a 

mother, gave up work when the child was born and has no plan to return. He had this 

to say on the situation:

"It's really easy with my wife at home. I'm competent at work and not so good 
at home. I am pretty happy with how it is. My wife is happy childcare justifies her 
staying at home. Men are big on thinking small on childcare. I certainly couldn't 
commit to walking through the door at five pm every day".

Dr D of Cambridge has a working wife. The decision for them both to work full time 

was a joint decision. His wife said she would:

"...... .go mad at home not talking to adults or having social interaction".

The decision for Mr G from London was not an easy one:

"I did consider being a house husband and full time stay at home father. It is 
not without appeal for me. I'm not sure I would have been so good at it but I would 
have liked to try. We did consider it but it was just a question of where we both were. 
She had no job or profession. She had worked but not well paid. She was a cleaner. I 
earn more so that was the more obvious choice".

Again the responses to the decisions made on the childcare after the birth of the child 

appeared from the interviews to be made up of a diversity of reasons. Again what is 

clear is that the many different lifestyles and personalities of parents and the dynamics 

with the family result in many different decisions for many different reasons.

8.4.3 The Division of household chores and childcare between parents 

Following on from the decision as to working practices following the birth of the child is 

the other interesting topic of the share of childcare and household tasks. The 

traditional male breadwinner model is that the mother had the responsibility for the 

home and children and the father for earning the wage with a clear demarcation 

between the two. With the advent of the working mother such clearly defined 

boundaries became blurred. As argued previously we are in a time of transition where 

families with young children have no role models from their parents and the diversity of 

working patterns means that working parents are effectively in a period whereby they
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are learning how to share the work, home and childcare responsibilities between the,. 
The interviewer sought information on how families divide up their responsibilities.

In the case of Mr P from London it was very simple. He earned the money, dedicating 
himself one hundred percent to his job (by choice, as he liked it) and his wife was 
responsible for the home and the children. The extent of his childcare role was on 
Saturdays acting as chauffeur for the children to their various activities such as football 
and pony club. His approach was extremely self centred. He seemed to recognise this 
by using words such as "I'm sorry but....." There was no apparent reason why he had 
to work so hard other than love of the job so the apology could be seen as somewhat 
hollow.

Similarly in the case of Mrs T of Cambridge. Her husband was completely dedicated to 
his job to the extent that if Mrs T wanted to take the children on holiday she had to do it 
on her own. She did however indicate that they shared cooking and shared the 
necessary tasks surrounding putting the children to bed at night - for example washing, 
undressing and reading stories. However no decision had been made to deal with 
things in such a way. As she stated: 

"It simply evolved".

Dr R of Cambridge has a wife who does not work but he does all the ironing. He 

stated:
"I do the ironing. It took me one and a half hours last night. We've never 

disagreed over household tasks but it is a bugbear. She [the wife] notices things more 
that haven't been done now she's at home all day. I try hard not to think it but she is at 
home all day and has more opportunity to do housework. In an unspoken manner we 
share I suppose. I do kitchen cleaning and washing dishes. We share laundry. I get 
the children up and dressed and breakfasted before I go to work. I take them to bed at 
night. The main reason I do these two tasks is that I just wouldn't get time with the 
children otherwise during the week. The teacher sees more of them than me".

Mrs R indicated that her husband
"is good with the children but he doesn't take them out or anything". 

This was not a difficulty for her.

Mrs W of Cambridge indicated that even when her husband was at home during the 
week (because of his shift pattern) the child still went to nursery as the husband felt the 
continued routine of the child was important. In relation to household tasking she said:
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"We do share. I tend to do most of it and at the weekends he'll do small things 
like emptying the dishwasher. He just tidies up rather than cleans. I'm ok about it I 
suppose. Nothing you can do about it anyway is there?"

This appears to illustrate a more traditional male breadwinner model accepted by the 

husband but resented to some extent by the working wife. There was no suggestion 

that the situation was open for discussion in the household.

Dr D on the other hand was far more involved in childcare and there is a suggestion 

that he resented this as it was disadvantageous in his job. Because the nursery is 

immediately adjacent to his place of work and some considerable distance from his 

wife's place of work, there was no question that Dr D would be responsible for taking 

the child to the nursery. He had this to say about it:

"I now have a nine to five job. It has to be because of nursery. It used to be 
eight to six. It's made an enormous difference to my working day. 1 could do a five pm 
meeting. I just use to finalise papers from that day between five and six pm. i needed 
to restructure my day completely. It's an increased pressure. I'm actively seeking to 
cut down the things I'm responsible for. I get a sympathetic ear at work as I'm only 
cutting down the things that are not directly impacting on my employer - external 
examining, conferences and the like. It's incredibly constraining having to fit in with the 
nursery. All the flexibility I had is now impossible. It's changed the whole way I work"

Dr D was strongly focused in what he said on the adaptation he had had to make to 

accommodate childcare. There was a definite feel of resentment evidenced by his 

continual return to the subject. The point made by Moss 348 earlier in the thesis about 

children being born when parents are at their busiest at work building up a career or 

seeing employment as well as needing extra money to support the growing family is 

succinctly made by Dr D:

"Men are having children late and at the peak of their careers and are much 
more involved in family life. These people are seriously overworked trying to do it all. 
It's just not working. All the men in my department - well the energetic ones in their 
thirties - are ploughing more time into their families and not doing the work tasks that 
the older man used to do as they did not do family tasks. That was their way of 
working. Spouses of the older men are resentful of the time their husbands dedicated 
to the university at the expense of the family. My university wants all one's energy 
devoted to work. By not doing that you will not progress as well. If I want 
professorship, I will have to work incredibly hard". 
He also makes the point about how demanding young children are of one's time.

"I hadn't expected the amount of effort a child requires. The sheer amount of 
energy. After my daughter goes to bed I'm too tired to do anymore work".

In relation to household tasks he indicated that these were divided evenly albeit they 

had a cleaner who made life easier.

348 Moss P., & Deven F (eds) "Parental Leave: Progress or Pitfall" (1999) NIGI CBGS Brussels
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What shines out in this aspect of the interviews is the considerable amount of time and 

effort required in looking after a child. Attitudes between partners in relation to 

household tasks including childcare are again varied. Apart from Dr R from 

Cambridge (who seems to have quite a lot of household tasks bearing in mind his 

spouse does not work) it seems that women still carry the majority of the burden for 

household tasks including childcare. For some (Mrs T from Cambridge, Mrs R from 

Preston and Mrs W from Cambridge) this is simply seen as an inevitability. Indeed Mrs 

W and Mrs R shared no resentment. Mrs T (who is educated to degree level unlike 

Mrs W and Mrs R which may or may not have some significance) did express some 

elements about the unfairness of her lot. What cannot be ignored, however, in the 

case of Mrs T is the fact that her husband prioritised work in all respects. Her sense of 

unfairness over household tasks cannot be viewed in isolation for the (some might say) 

over dedication to work shown by her spouse.

8.4.4 The problem of the sick child

The quantitative research highlighted the problem for working parents when their child 

falls ill. The qualitative research sought to investigate in more detail how decisions 

were made as to which parent was primarily responsible for the child in such 

circumstances and how that decision had been reached between parents.

Mrs Gl from London is a single parent but is in the fortunate position of her 

grandmother being able to continue looking after the child even if he is ill. Her 

estranged husband did see the child from time to time but when talking of sick children 

Mrs Gl was quite clear:

"Children want their mothers more [than fathers]. Women just get on with it. 
We can do more than one thing at a time".

Mrs T from Cambridge indicated, unsurprising in her case, that she was the parent who 

took time off for the sick child. One had the impression that this was non negotiable in 

the household despite the fact both parents worked full time.

For those working fathers whose wives stayed at home (Mr P from London, Dr R from 

Cambridge and Mr G from London there was no perceived problem with the sick child 

as their spouse was available to take control. What Dr R did point out was the problem 

which would arrive if his wife was ill and not able to look after the children. (Mr P 

simply said his wife was not allowed to be ill). In such a situation Dr R said he would

183



consider parental leave or, alternatively, if all his holiday entitlement had been used to 

care for a sick spouse he may consider parental leave so as to have a holiday.

Mr G from London indicated that if his wife was ill he would consider taking parental 

leave in default of any other mechanism to have the necessary time off work.

Mrs R from Preston had this to say about sick children:

"Sick children? Time off work? It's always me. I don't know why its just the way 
it is. I prefer it that way even though I earn more than my husband When the children 
are sick I take it as holidays or make up the time or take it unpaid. I have a very 
understanding boss. She is female".

Mrs W from Cambridge also took on the role of nursemaid for the sick child. She 

indicated that her husband had no opportunity or choice to take on this role. She 

indicated that she just tended to take control of the matter. 

"That is just the way it is".

The household of Dr D of Cambridge dealt with the issue of the sick child in an entirely 

pragmatic and democratic way:
"Depends on who has got meetings that day. It's happened twice so far. Once 

I did it and once my wife did it. We made the decision who needed to be at work most 
that day".

The interviews in the main supported the results of the questionnaire in that there is a 

family problem when the child of working parents falls sick and it is still seen as a 

predominantly female problem.
(It will be recalled that in relation to Parental Leave many respondents to the 

questionnaire indicated they would use Parental Leave or had used Parental Leave to 

cope with the problem of a sick child. Those respondents were predominantly female).

8.4.5 The Workplace for Working Parents
The problem for working parents with sick children has just been discussed. The 

interviewer sought to expand the topic by asking whether there was any perceived 

resentment at work from colleagues or employer not only in relation to sick children but 

also in relation to working practices adopted to accommodate childcare responsibilities.

Dr D from Cambridge, who it will be recalled has altered his working practices to 

accommodate childcare had this to say:
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"I've not experienced any resentment. I've probably caused resentment as I've 
complained about others not pulling their weight and been told "I've got two children, 
you only have one". I do appreciate that two children means more work. Maybe I'm 
not very understanding".

This seems rather strange. Dr D has the very best understanding of the problem of the 

problem of combining childcare and work and yet appears to work on the principle that 

although a problem for him it shouldn't feature as a problem for others in that work 

must be done well. Possibly this is an illustration of the problem of passing through a 

transitional period where work life is only just beginning to accommodate childcare 

responsibilities.

Mrs W from Cambridge has a very understanding boss. However this "understanding" 

should be considered in the context of Mrs W's work ethic.

"My boss is so supportive. It's really surprised me he was so understanding but 
he must remember what it was like. If he asks me to do something outside my duties I 
would just do it and not quibble. He is fair to me and I am fair to him".

This sounds almost Utopian but it must be remembered that it may be because those 

people are able, within the type of job they do, to be so accommodating with each 

other. Not all jobs permit such a happy relationship. To use a rather extreme example, 

the arnbulance driver cannot leave the ambulance en route to hospital because of a 

sick child.

Mr P from London had very different views:

"If colleagues and subordinates were not working one hundred percent I would 
have a problem with it. It's an ethical responsibility to the firm. Staff have to deliver 
..........I don't know how I would feel if someone had time off again and again......... I
certainly don't have time off to do childcare. I leave the home at five am and rarely 
back before seven thirty pm. Sometimes I sleep at work. I work at home on Sundays".

This should be contrasted with Mrs Gl who works under Mr P. She says, in relation to 

time off for the child:
"I don't think there would be employer difficulty they are very flexible here. It's a 

family lawyers office so children come first".

It has to be acknowledged Mrs Gl had only worked at the office for a few months.

Dr R from Cambridge is a line manager. He said:
"If the two young people in my office had to go home because of a sick child 

that would be absolutely fine. I have one who has an eighteen year old and does it still. 
I have no problem with it".
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It is in sharp contrast to Mr P. Perhaps it could be explained in some small measure by 

the fact that Mr P is in private enterprise and Dr R works for the University. However, it 

cannot all be wholly explained away in such manner. Both these two cases and the 

case of Mrs W clearly show that the attitudes of the boss can have considerable effect.

Dr R's attitude is particularly interesting. He is happy for staff to prioritise childcare and 

has a great interest in his own childcare. However he illustrates the problem of work 

priorities and childcare priorities:

"To be honest I find it hard enough to take all my holiday entitlement because I 
am busy at work. When you are off no-one does your work and it just piles up for when 
you come back. It's a nightmare. It is not encouraging really".

The most surprising response was from Mrs T of Cambridge who is a line manager. 

She felt, when she worked from home when the children were off that it was privilege, 

even though her output was the same:

"I'm very conscious all eyes are on me. I feel rather vulnerable. I cannot be 
seen to abuse the privilege. I probably tend to work more if at home than I would at 
work"

Mrs T explained this was because she was a manager and had to set a "good 

example" by which she meant not prioritising childcare over work. This is curious as 

one may have expected the example to be set the other way round i.e. that there is 

scope of flexibility at work to accommodate childcare. Her attitude is borne out when 

considering her attitude towards members in her team at work with childcare problems:

"I would feel resentful. I would try to be sympathetic as I understand the 
problem but they should manage it. That is what I have to do. I know they can sort out 
childcare. It's your responsibility to organise childcare. I feel as I am senior I am 
watched. If your team did the same [time off] I would be very uncomfortable. The 
project needs to be done. I need it to be done. You can't constantly manage around 
people being off for childcare issues".

Mr G from London believed there would be colleague resentment if he took time off for 

his child.

The issue of colleagues' resentment did not feature largely in the results of the 

questionnaire but by encouraging the interviewees to focus on the issue it has become 

apparent that for some of these interviewees it is very much a live issue. This lends 

weight to the argument that specific leave for parents can be counterproductive in the 

workplace and a deterrent to employers to employ parents.
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Dr R had this to say on the subject:

"Being a parent is a choice you make. It is up to you to balance this up. Non 
parents also have outside commitments. Singling out parents is not good, it is 
stigmatising. It wouldn't surprise me if there was a backlash. In your fifties you have 
aged parents to look after. We should not focus on the rights of being a parent as that 
is a lifestyle choice. It is your selfish decision. There should be flexibility for all".

Before moving on to the specific topic of parental leave in the interviews it is 

noteworthy that more than one interviewee stressed the enjoyment that work brings 

and this is not unrelated to the point made by Dr R aforesaid. Parents, on the whole, 

choose to have children but also enjoy work (as well as needs to work for financial 

reasons). To combine these two is arguably their responsibility. However, the other 

aspect to this is the harnessing by employers of their employees work enjoyment. It is 

well known that, largely, a happy worker is a good worker and one unlikely to need time 

off with stress related illnesses. Arguably an astute employer would utilise that 

pleasure in work and help to make it possible by offering flexible working patterns.

The interviewees had this to say about work enjoyment. 

Mr P from London

"I enjoy what I do". 

He also had this to say of his wife:

"My wife has it easy in the middle of the day as the kids are out but her brain is 
collapsing. She feels left behind and has lost her confidence".

Mrs W from Cambridge was advised to get a job to overcome post natal depression 

she said:
"You are using your brain at work. I found it very lonely at home".

DrD said:
"My wife was resentful in some respects [not working]. She only had a baby 

and no intellectual stimulation. She wanted the stimulation and excitement of work 
after nine months at home".

Dr R of Cambridge said:
"I would not have liked to be a stay at home father in retrospect. There is a 

reduced amount of adult interaction and conversation. It would drive me potty. I enjoy 
the different environments I find myself in. At home with a small child is isolating".

Mrs T from Cambridge said:
"I would miss the companionship and camaraderie of the office. I would be out 

of touch with what is going on".
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What is clear from these remarks is that work is seen as desirable rather than/as well 

as a necessity. It provides friendship and stimulation. The worry about colleague 

resentment by working parents is, within the context, perfectly understood. The 

friendship is valued.

8.4.6 Parental Leave

None of the interviewees even knew all about parental leave let alone had taken it. Dr 

D confidently said he had taken parental leave but on closer examination this turned 

out to be one weeks paid paternity leave.

Even after an explanation as to what it was and the conditions, none of the 

interviewees expressed interest in taking it. As detailed in the section on finances, the 

lack of wages was a major factor and when coupled with the cost of nursery made it an 

unattractive proposition. The only interviewee who contemplated it was Dr D and this 

was because of the particular circumstance of a wish to return home to New Zealand to 

see family which needed a month off work. He felt his wife's employer would not agree 

to one month in one block but when presented with an application for parental leave 

may relent. This use of parental leave as a form of blackmail to an employer runs 

counter to its intention and would if extensively used in that way only serve to 

stigmatise working parents and discourage their employment.

All the interviewees linked parental leave with a "need" to use it. None of them touch 

the point that it could be used without the necessity of any underlying reason other than 

for its own sake.

Mrs R from Preston was unbelieving and repeatedly asked: 

"What's it for?"

8.4.7 The Government
More than one interviewee expressed frustration with government measures for 

parents. Mrs R from Preston, although taking the trouble to understand all her rights, 

indicated that she had found it all very difficult to "get to the bottom of it". There is no 

centralised office where parents can go to learn of their rights. Instead it is necessary 

to call at several separate offices to find out everything. For example the Tax Office, 

the Department of Health and Social Security and the Child Support Agency.
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Dr D of Cambridge made the point that both he and his wife had degrees but that some 

of the literature explaining the rights was incomprehensible.

The point has already been made about the Salary Sacrifice only being available for 

those with employer based nurseries which sterns puzzling and the case of Mrs R 

when she had money for her child from the Government which was accounted for when 

the husband was assessed by the child support agency for children from a former 

relationship. This is almost Kafkaesque in its thinking.

8.4.8 Flexibility

The interviewees (except for Mr P from London and Dr D of Cambridge) all expressed 

the desirability for flexibility in the workplace and not necessarily just for parents. In the 

case of Mrs W was an illustration of how well flexibility can work for employer and 

employee for mutual benefit. The case of Mrs T from Cambridge illustrates that the 

flexibility had to be freely given without stigma. It will be recalled she felt fearful of 

working from home and this had the effect of her not being encouraging of flexibility in 

others. Her case clearly indicates the advantage of leading by example being for the 

benefit of the whole department. In her case by encouraging others her worries would 

be lowered. It has to be accepted that not all jobs lend themselves to flexible hours. 

However flexible work can take many forms as has been discussed earlier in this 

thesis.

8.5 Conclusions

The information collected from the interviews shows no knowledge of parental leave 

which illustrates that the Government does little to promote it. Indeed many of the 

interviewees felt quite strongly that the Government did not make it at all easy for 

working parents to fully understand all their rights. Against this must be remembered 

the potential for stigmatising parents by giving them too much preference. The 

potential for backlash from the childless was evident and there is an argument that 

employers may be discouraged from employing parents as a result.

The enjoyment and stimulation gained at work was clearly shown. It must be 

remembered however that all interviewees were in gainful employment. Interviews with 

stay at home parents may have demonstrated equal fulfilment for that role. This may
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support the views of Hakim 349 that women are heterogenic in their choices. What 

clearly showed from the interviews is that some men are taking a greater share of 

household tasks and childcare. Mr P of London was in some respects the male 

breadwinner model but in other respects not. Although working for money he appeared 

more driven by the enjoyment of the job. He was certainly a manifestation of the long 

hour's culture. It would be interesting to investigate further whether different types of 

jobs/professions were more susceptible to the long hours culture and/or predominantly 

interested in the job.

The problem of the sick child insofar as the interviewees are concerned is a problem 

for the mother to sort out. However, what was also shown in these interviews was that 

the mother seemed to prefer to deal with it that way. Further exploration of this aspect 

of the mother may be interesting.

The high cost of nursery places was shown in these interviews to be a great problem. 

Mrs W of Cambridge was discouraged from having a second chid for that very reason.

Flexibility was a theme echoed by more than one interviewee. It was apparent that their 

individual circumstances and attitudes were, of course, all different which in some 

respects, makes flexibility self evident as a way forward in the workplace. To make it 

non specific to parents but to all workers may well be an advantageous way forward for 

parents (ironically) as it would remove the stigma for parents and the backlash from the 

childless.

349 Hakim, C., "Work-Life Style Choices in the 21st Century. Preference Theory" (2000) Oxford University 
Press, Oxford
Hakim, C "Key Issues in Womens Work Female Diversity and the Polarisation of Women's Employment" 
(2004) Glass House Press London
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CHAPTER NINE 

Conclusion

The aim of this thesis was to find the extent of the use made of parental leave, who 

was using it, the reasons why it was used and, possibly more importantly, the reasons 

why it was not being used.

The Parental Leave Directive was the first EC legislative measure to give working 

parents specific rights on a gender neutral basis in relation to childcare and was 

arguably, the first recognition at EU level that childcare was not solely within the 

provenance of women. This thesis has shown the complexity and controversy 

surrounding the issues of work and childcare for parents and the economic imperatives 

both for employer and employee within that context. The backdrop and paradigm for 

analysis of the legal developments and empirical studies in relation to parental leave in 

this thesis involved two contexts; the family and the workplace.

The hypotheses were based on the premise that parental leave would be underutilised 

by working parents. Many of the hypotheses were based on the reasons why leave 

was not likely to be taken. These were categorised into three non-exclusive parts. The 

first part involved financial matters. The relevant hypothesis was that the leave would 

be underutilised because parents simply could not afford to take unpaid leave. The 

second part involved career and job status elements. The hypothesis related to job 

and career insecurity whereby taking leave would be seen as not sufficiently valuing 

the job. Additionally within this context was the hypotheses that paid work was 

preferred by some over childcare because of a perceived heightened value in the terms 

of status or job satisfaction. The third part involved fear of resentment from work 

colleagues by taking leave (especially the childless), overburdening work colleagues by 

taking leave and a sense of being unfair to the employer by taking leave (especially in 

S.M.E's).

Substantially the hypotheses were borne out although there were some unanticipated 

responses. These will be returned to later.

The results of the empirical work demonstrated the considerable complexity and 

interrelation of factors in the decision making process for working parents in relation to
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parental leave taking. Lack of income was clearly not the only factor militating against 

leave taking as the fieldwork showed.

9.1 Some suggested reasons why this law could be said to be a failure

Legislation is, arguably, in some respects a failure if it does not achieve what it set out 

to do. If the Parental Leave legislation was aimed to encourage fathers to take on a 

more active childcare role then, in some sense, it could be said to have failed to 

achieve such goal. However, how does one measure success or failure in this 

context? If measured against the use made of parental leave by fathers, then the 

empirical research in this thesis has demonstrated a lack of success. More active 

childcare roles by fathers cannot be measured purely in terms of taking parental leave 

and provides too narrow an outlook. Arguably, the very existence of legislation which 

is gender neutral in relation to childcare and work in itself has served as a prompt to 

working parents and employers alike that childcare is not an exclusively female role. 

Additionally, the Parental Leave Directive highlighted the wider implications for the 

ongoing debate and tensions in work-life balance, the role of fathers in childcare, the 

obligations of employers and society as a whole to recognise and acknowledge the 

value of parenting and the cost/benefit analysis of family oriented work practices.

The quantitative research in this thesis demonstrated poor take up rates. One factor in

this may involve the limitation of its mandatory requirements. The Parental Leave

Directive was formulated as a framework and left numerous factors to be implemented

in Member States discretionally. This facilitated Member States adopting a minimalist

approach (which is exactly the mode adopted by the UK in its domestic legislation).

Table X has vividly illustrated the wide diversity of interpretation of the Parental Leave

Directive in Member States. Arguably, if the aim was to provide specific rights for

working parents through the EU then the Parental Leave Directive may have been

more helpful if it had been more specific and mandatory in its wording. In attempting to

provide flexibility in transposition into domestic law (in accordance with the principle of

subsidiary), the Parental Leave Directive has possibly achieved the opposite by giving

those Member States who were reluctant players, the power to enact very inflexible

legislation. This applies for example, in the UK, and the circumstances of the case of

South Central Trains v Rodway350 made the point.

' South Central Trains v Rodway C.A. (2005) 1RLR 583
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On the other hand, each Member State has its own unique approach to law based on 

its own cultural mores. For example, attitudes towards childcare responsibilities are 

likely to vary considerably from country to country. Arguably, making parental leave 

rights more mandatory and inflexible would ignore this individuality making its efficacy 

more unlikely.

Any law that is difficult to enforce may be said, in some respects, to be of limited value. 

The Parental Leave Directive, as transposed into domestic legislation created some 

power to individuals to protect their rights by application (in the UK) to, Employment 

Tribunals. Legal aid is not available (in the UK) for the tribunal and the process can 

seem daunting and complicated to an employee (especially when faced with a legally 

represented employer). There may also, for some, be the large obstacle of perceived 

jeopardy to the employee's job by bringing a claim. It is not difficult to imagine the 

somewhat soured employment relationship after such claim. There is an argument that 

Parental Leave rights will only be effective if employees are prepared to fight for their 

rights. Whilst this fight can only be on an individual basis, it will be limited. Perhaps 

the power to bring representative action by groups of workers would be helpful.

There continue to be initiatives 351 extending the entitlement to statutory maternity and 

paternity leave with elements of pay but these are to a large extent gender specific. 

One wonders why parental leave could not have been made more flexible and provide 

an element of pay.

9.2 The purpose of law within the context of the Parental Leave Directive

What is the purpose of law within the context of the Parental Leave Directive? The 

historical overview showed that one of the major motivators was, arguably, economic, 

in terms of a desire to increase the birth rate, increase the participation of mothers in 

the workplace and harmonise existing legislation in various Member States so as to 

avoid elements of unfair competition. Involving fathers in a more active childcare role 

was seen as one of the ways of marrying the seemingly incompatible aim of increasing 

the birth rate and participation of mothers in the workplace.

This was too simplistic and ignored not only the historically entrenched stereotypical 

male breadwinner model, but also the wide variety in the wishes of parents in 

organising and balancing their work and childcare roles within their own individual

351 The Maternity and Parental Leave (Amendment) Regulations 2006 and The Paternity and Adoption 
Leave (Amendment) Regulations 2006
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family units. Indeed the qualitative research in this thesis has illustrated well the variety 

of lifestyles of working parents. Parental leave rights were an over-simplistic response 

to a complex situation. Giving rights to parents does not necessarily mean they will or 

indeed, in some cases, can take them up.

The research in this thesis demonstrated the various tensions faced by working 

parents. Parental leave taking for many parents was not viable for a number of 

reasons, not all of which were fiscal, although fiscal matters loomed large for many. 

Additionally, some parents did not require to use parental leave rights and, for some, 

such a right had no attraction.

Some writers believed the purpose of the Parental Leave Directive was to persuade 

men to become more involved in childcare. Mass352 believed the parental leave scheme 

in Sweden was a failure as it failed to persuade men to be more involved in the care of 

young children. He states: -

"Despite considerable encouragement by Government authorities, couples find 
it difficult to negotiate an equitable sharing of parental leave benefits. This is because 
such bargaining takes place within a larger structured context where organisational 
culture at men's workplaces takes for granted that women are more responsible and 
interested in childcare than men. Sweden's system of parental leave benefits has the 
potential to challenge gendered distinctions between reproduction and production in 
society but has heretofore not succeeded in eliminating them"

Of course, conceivably, some working parents in Sweden are not unhappy with their 

present arrangements!

Arguably, the qualitative research in this thesis has shown that there may be some 

changes in the involvement of some men in the sharing of household tasks and, 

arguably, where both parents work full time this is inevitable if only in relation to the 

necessary timetables in relation to transportation of children to nurseries and school.

In essence, the Parental Leave Directive was, arguably, in part an attempt at social 

engineering no less than the recent French proposals to pay women who have a third 

child 353 but has not been as successful as was hoped in this respect. The fieldwork in 

this thesis has shown that the take up rate by fathers especially, was poor. The 

continuing domination of the male breadwinner model was illustrated by the EOC study

352 Mass, L.B. "Equal Parenting and Social Policy : A Study of Parental Leave in Sweden" (1992) State 
University of New York. Albany.
353 "French Proposals" Times Newspapers May 2005
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of 2003354 . In any event, it was unlikely that the extensive diversity of family lifestyles 

would all neatly conform to any one paradigm wherein one right will be appropriate for 

all. Gender stereotyping in relation to childcare has proved resistant to swift major 

change. Furthermore, the desire for change for whatever reason was possibly not 

appropriate for all families who may well be perfectly happy with present arrangements 

in relation to childcare and work.

The debate about the ethics of attempts at social engineering using the law as a 

mechanism was beyond the scope of this thesis. Arguably, economic and 

demographic imperatives were not the only factor which brought about the Parental 

Leave Directive. A burgeoning desire for social policy at European level may have 

exerted an influence and indeed the Social Dialogue Process was illustrative of the 

social policy imperative.

The democratic deficit within the Social Dialogue Process has been discussed. A 

failure to effectively involve all interested parties, such as campaigners for mothers, 

campaigners for fathers and those workers who were not members of trade unions 

could be considered short sighted. Possibly, the Social Dialogue Process, involving 

groups with often diametrically opposed requirements, (employers groups and 

employee groups), inevitably resulted in a compromise which suited neither. The 

Social Dialogue Process, in relation to parental leave, illustrated the inherent tensions 

and ambiguities prevalent at that time between the economic imperative and the 

wishes and needs of working parents.

Closer involvement of parental groups in the Social Dialogue Process may have 

provided more illumination as to what parents need - consideration of why parents go 

to work and what they really want and need to effectively combine childcare and paid 

work responsibilities. Within this context it may have been useful to integrate other 

rights relating to subsidised childcare and the needs of the child to provide a fuller raft 

of measures for working parents.

People work for a variety of reasons as discussed in this thesis - as particularly 

illustrated in the qualitative research carried out as part of this thesis and the economic 

factors, albeit featuring largely, in most cases are, arguably, not always the only 

factors. Status, interest and social interaction may all play a role to varying degrees.

EOC "Fathers: Balancing work and family life" (2003) www.eoc.co
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There is a potentially complex interplay between the motivating factors in relation to 

paid work and childcare and indeed housework distribution between parents.

It will be remembered that Hakim's Preference Theory355 categorised women into three 

groups, the home centred, the work centred and the adaptive, pointing out that women 

were heterogeneous in the choices they made. This theory presupposed that there 

was a choice to be made. The qualitative research in this thesis shows more than one 

interviewee had no such choice. Mrs T of Cambridge was not able to choose her ideal 

working arrangement because of the predominating factor of her husband's important 

research and his dedication to the same. Mrs W of Cambridge indicated that if she had 

another child (which she would like to do) she would not be able to afford to work as 

the nursery fees would exceed her income. Her choice would have been to carry on 

with some work as it helped her mental wellbeing.

Taking aside the issue of lack of choice, there are some women who do have a choice 

as to whether to be a working mother or home centred mother. The wife of Mr P of 

London had made a positive choice to relinquish her career as a lawyer in favour of 

being a home centred mother. Mrs R of Preston did not gain much financially by 

working but "loved her job".

Stevens and Williams356 averred that men found childcare boring. In the qualitative 

research in this thesis, Mr P of London provided the clearest example of such an 

attitude. Paid work had a very much greater appeal than childcare for him. On the 

other hand Dr D of Cambridge was very keen to be involved in childcare activities.

There is perhaps a difference to be noted between those men who choose to take a 

more active childcare role and those who have to do so of necessity. Williams 357 

postulated that there will be cases where this is so. Dr D of Cambridge illustrates this 

point in that he had to be responsible for collecting the child from nursery (for practical 

reasons). This was not his choice as it interfered with the way in which he wished to 

work.

355 Hakim, C., "Wor_k-Life Style Choices in the 21 st Century. Preference Theory" (2000) Oxford University 

Press, Oxford
356 Stevens, J., & Williams, R., "Women's Experiences and Perceptions of Government Initiatives" (2002)

Women and Equality Unit, UK Government, HMSO, London
07 Williams, S., "Reflexive Fathering: The Individualisation of Fathering" Jan 2002 University of Glamorgan
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The distribution and dynamics between paid and unpaid work for fathers and mothers 

has been debated extensively in this thesis and the works of several thinkers have 

been considered. Rhode (and others)358 averred that women do more housework than 

men. In none of the interviews carried out for the qualitative research in this thesis was 

there any indication that the fathers were doing more of the housework and childcare 

than the mother. However, neither was there evidence that in households where the 

mother worked, the full burden of housework and childcare was left to them solely.

Jamieson359 stated that we are in a period of change. Brannen and Lewis 360 

highlighted the increase of women in the labour market which has brought about some 

changes in the traditional gendered roles in relation to unpaid work. Rubery361 

postulates that the emergence of more working mothers has brought about profound 

social and economic changes. Examining the results of the qualitative research in this 

thesis there is support for, and examples against, the argument that changes in 

gendered roles are taking place. Mrs T of Cambridge is a working mother but has the 

main role for child care even to the extent of taking the children on holiday on her own 

as her husband is too busy to do so. Even within that, what some people may consider 

a rather extreme example, Dr T did help with cooking from time to time. Mr P from 

London, however, was a prime example of the traditional male breadwinner model. 

Mrs W of Cambridge also provided insight into the division of labour within the 

household. Despite the fact that both parents worked, she did the housework.

Dr R of Cambridge illustrated a considerable move away from the male breadwinner 

model where the female does all the housework. Despite working full time and his wife 

not working, he, Dr R, did the ironing, kitchen cleaning and dishes, and shared the task 

of laundry.

Lewis and Lewis362 stated the belief that we are in a transitional stage wherein the 

increase of working mothers is resulting in changes in the distribution of unpaid work in 

the home and childcare between parents. The results of the qualitative research in this

358 Rhode, D. L, "Justice and Gender" (1989) Howard University Press, Massachusetts
359 Jamieson, L., "Intimacy. Personal Relationships In Modern Societies" (1998) Polity Press, Cambridge,
UK
350 Brannen et al, "The Labour Force Survey" (1997) Thomas Coram Research Unit. Found in Haas, L.
Hwang, P., & Russell, G., "Organisational Change and Gender Equity: International Perspectives of
Fathers and Mothers in the Workplace" (2000) Sage, California
361 RuhPry i .qmith M ft Fanan. C.. "Women's Employment in Europe. Trends and Prospects" (1999)
Routlege, London and Eurostat "European Labour Force Survey (1989-1994)" Office for Official
Publications of the European Communities, Luxembourg
-' 62 Lewis, S., Lewis, J., "The Work Family Challenge. Rethinking Employment" (1996) Sage, London
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thesis, arguably, support this as the different ways of distributing between parents 

appear very diverse. On the other hand, this can be simply illustrative of the fact that 

not only women, but parents, are heterogeneous in their choices and/or decisions 

(which may not be the result of a free choice) in relation to paid and unpaid work and 

childcare.

The economic imperative in relation to paid work may not balance easily with a desire 

to be a "good parent" to a young child by being at home, creating another tension and 

dilemma for parents.

Legislation which does not meet the many and diverse needs and wishes of working 

parents by providing choices may well be underutilised. There are many complex 

factors all playing a part to varying degrees in each family unit and it is arguable that 

legislation to cater for all such complexities would be very difficult indeed. Possibly, 

legislation that facilitates families to make their own choices from a basis of several 

flexible alternatives would be the preferred option most working parents would 

welcome.

The research also touched on the fact that the issues and problems associated with 

parental leave are not confined to the UK. Indeed, this is confirmed by research.

It could be concluded that parental leave measures cannot be viewed in isolation from 

other rights for parents because of the complex interplay between the varying rights 

influential in decisions to take, parental leave. As indicated previously, the position in 

Austria provides an example. There is a flat rate payment for parental leave for 

mothers for a full two years provided the father al'so takes some parental leave. 

Despite that, the take-up rate by women exceeded that of men and the take up rate by 

men was only 4 per cent in 1999. 363 Whilst it is possible to argue that the flat rate 

payment may be below the wage level of many and thus a financial problem still exists 

in taking leave, it is also possibly indicative that financial support to leave-taking have 

proved insufficient incentive for many to take parental leave. The qualitative research 

in this thesis showed that the high cost of nursery fees provided an additional 

disincentive to parental leave taking in that it still had to be paid even if the child was 

not present.

363 Thenner, M "Parental leave in Austria" in Moss P & Deven F (eds) Parental Leave : Progress or Pitfall" 
(1999) NIGI CBGS Brussels and Brunning G and Plantenga J "Parental leave and Equal Opportunities": 
"Experiences in Eight European Counties" (1999) Journal of European Social Police and Ninz L, "Zweites 
Karenzjhar hat hoffningen Entavssscht" in ibid
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9.3 Further research
Pivotal to the issue of legislative measures for working families is, as has been said, an 

understanding of what working parents actually want and need to assist in effectively 

combining childcare and paid work responsibilities. Further research into many 

aspects of working family practices would be beneficial to understand how families 

organise their lives. For example, further research into those who have utilised 

parental leave provisions to find out more about their family structure (e.g. the number 

and ages of the children) may help to understand the circumstances in which Parental 

Leave could be advantageous.

The hypotheses in this thesis were not centred solely on economic factors and indeed 

the results of the field work showed that paid leave was not an overriding factor for 

most, with 58% of female leave takers being unpaid and even those who were paid 

only 9% received their full rate of pay. All the male respondents who took leave were 

unpaid. Further research into how those who have taken unpaid leave as to the 

overriding influences in the decision to take leave may be helpful in understanding what 

considerations predominate.

Research into how informal arrangements for childcare operate in the workplace and 

whether these are different in small businesses would also prove illuminating. The 

other measures relating to childcare such as paternity leave correlated with parental 

leave may also provide some interesting data. Additionally those with atypical work 

patterns such as weekend-only workers could usefully be studied further.

The supermarket chain Asda has a scheme whereby family groups all work for them in 

broadly similar jobs, they can decided between themselves who actually goes to work 

on a given day364 . For instance, the mother could work both hers and her partners' 

shift so that the father could look after the sick child. Whilst such a scheme has 

obvious limitations and would probably be unworkable in a small business, it does 

show more imaginative thinking whereby work and family life can be balanced for the 

mutual benefit of employer and employee. This is an example of how legislation is not 

always the only answer to a problem. Further research into how the Asda Scheme 

works in practice may illustrate how certain families choose to organise their working 

lives when their choices are more extensive.

364 www.Asda.org
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There is an ongoing debate365 about the effect on children under the age of three years 
who are placed in nurseries every working day, one argument being that it is 
detrimental to their long term wellbeing. Correlation of research into the effect on 
children and working parents of placing the child in outside childcare may also be of 

benefit to better understanding detrimental factors for both. A multi-faceted 

interdisciplinary approach to the complexities inherent within the childcare and working 
parents debate is possibly a beneficial approach to future policy making.

9.4 The Way Forward?

The empirical research in this thesis showed that the reasons for not taking leave were 

not purely economic. A sizeable percentage (16%) indicated the (non-exclusive) 

reason for not taking leave as colleague resentment and probably the, not unrelated 
factor, of "work is too busy" (19%). Additionally, the sheer enjoyment of work was 

shown to be not insignificant in the qualitative research. It is difficult to perceive how 
legislation could effectively take away these obstacles to parental leave taking, not 

least because some of these obstacles may only rest in the imagination of some 
respondents. This may be particularly the case with those who cited "work is too busy". 
Some respondents may feel (or want to feel) indispensable at work as that provides a 

needed sense of self worth.

However, pivotal and crucial to any change in the distribution of paid work and 
childcare responsibilities between working parents is likely to be the issue of equal pay. 

Despite equal pay legislation, there is still a sizeable gender pay gap (for example 40% 

for part time workers) 366 In families where two incomes are a necessity (or indeed for 

those families where two incomes are desirable) the decision between who takes on 

the major breadwinner role and who takes on the major childcare role is often easily 

made - the lower paid (often female) takes on the major childcare role. In other words, 
there is no genuine available choice. Couple this with the high cost of nurseries which 

stiii have to be paid when parental leave is taken, then the issue of pay becomes 

further aggravated.

365 Unattributed "Raising Babies. Should under 3's go to Nursery9 " February 12 2006 Sunday Times 
356 Watson J (acting Chair of UK EOC) "Bridging the gender gap" Nov. 2005 Employers Law.
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The UK Equality Act367 , may be a start in active promotion of gender equality on pay 

and promotional aspects in the public sector and may thus be able to make some 

inroads into inequalities which exist at present.

Men and women are biologically and psychologically different and families have 

diverse forms and diverse ways of living. The qualitative research in this thesis 

illustrates this very well. Legislative measures, and indeed less formal workplace 

measures, to help families to combine paid work and childcare effectively may be more 

effective if such diversity is taken into account. More choice may be a key factor in this. 

Of course, some families may be quite happy with their current family arrangements, 

whatever they may be, and arguably attempts to interfere with these are inappropriate.

The diverse responses to the empirical research in this thesis may have shown that 

what so called "family friendly" workplace measures need to do is provide considerable 

flexibility to cater for the diversity within family structures and provide genuine choice 

for working families (starting from a base of equal pay) rather than overly focusing on 

other economic and demographic factors.

It is acknowledged that there is legislation in the UK368 which seeks to provide a right to 

request flexible working on the part of employers. A desire to ensure that such request 

cannot lightly be dismissed by an employer is illustrated in a recent case 369 which 

involved need for flexibility for childcare issues. This is perhaps indicative of a 

burgeoning change of attitude towards the need for flexibility in approach for working 

parents.

Changes in attitudes of fathers in relation to spending more time with their child appear 

to be evident, thus illustrating a shift in the traditional pattern of childcare. As Jenny 

Walton chair of the EOC in 2005 pointed out: 370

"Men's lives have changed in a rather quieter social revolution. In the mid 
1970's fathers of children under 5 spent, on average, less than 15 
minutes per day on child related activities as compared to 2 hours per day 
on average in 1999"

Possibly, this is a good time for employers to embrace these changes by taking more 

recognisance of the evolving work practices, needs and wishes of working fathers and

367 Equality Act (2006) HMSO, London
368 Section 50F Employment Rights Act 1996 (UK) HMSO, London
369 Commotion Ltd, v Butty (2006) EAT JDS Employment Law brief 797 Jan 2006
370 Walton, J "30 Voices" Dec 2005 EOC www.EOC.org

201



mothers for the mutual benefit of employer and employee. On the other hand, 

evolution of the distribution of paid work and childcare for working parents may well 

also take place by working parents themselves evolving and reaching mutually 

accommodating compromises without the necessity of overly structured legislative 

measures.

There have been changes in the make up of the workforce in relatively recent times

(more women, and more women in senior positions to some extent) coupled, in many

instances, with a change in the nature of work. December 2005 information 371 shows

an increase in the employment rate of women with pre-school age children from 25% in

1973 to 66% of women with dependent children (52% of which have children under 5)

in 2004. In 1979 only 50% of working women were contrived working whilst pregnant

and only 15% of them were in work 8 months after the birth of their child. In 2001 66%

of women worked whilst pregnant and 70% of these returned to work within 1 year of

the birth of their child. 372 The increase in the numbers of working mothers (particularly

full time so called "career" working mothers) is still in its infancy. It is arguably

therefore, still a transitional period in relation to the distribution of childcare between

working parents. It could be said that younger fathers have little by way of role models

in relation to increased childcare roles. Possibly, future generations of fathers will be

able to better accommodate childcare with paid work and employers likewise better

able to accept this as the norm. An increase in the number of women in senior

managerial positions and an increase in female Members of Parliament may have a

beneficial effect on working families.

The thesis has extensively reviewed the evidence and the drivers for legal change. The 

tensions between employees and employers and the wishes of working parents in 

relation to the accommodation in the workplace of their childcare responsibilities, the 

tensions between working parents themselves in relation to the distribution of their 

childcare roles and paid work roles and the tensions within the Human Resource 

management agenda all potentially play a part in the working practices of working 

parents. However, arguably the family arena is one of the best places for parents to 

reach their own compromise on childcare responsibilities. The dynamics within any 

one family are complex and diverse. Possibly, from a working parents' point of view, 

the role of legislation should be limited to providing a choice of flexible rights for

371 EOC "30 YEARS. Women, Men. Different. Equal" Dec. 2005 www.EOC.org
372 Hogorth, T & Elias, P., "Pregnancy Discrimination at Work" (2005) found in EOC "30 years. 

Women. Men. Different. Equal" Dec 2005 www.EOC.org
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individual parents to make their own childcare arrangements. The role of employers 

should possibly be to embrace the integration of working parents into the workplace by 

providing facilities that cater for the needs of working parents and to actively 

encourage the use of the same. The role of HRM is, arguably, uniquely positioned to 

act as a conduit to explain and promote the viewpoint of both employer and employee 

each to the other and arbitrate mutually acceptable rights and benefits. The qualitative 

research in this thesis showed that knowledge of parental leave rights is by no means 

widespread.

Choice and flexibility in the workplace on issues relating to combining paid work and 

childcare commencing from a base of equal pay would seem to be key to a successful 

accommodation of the needs of employers and working parents in this arena.

One final aspect which cannot be ignored, is that of the perception that working 

parents have more workplace rights than the childless. Apart from the backlash from 

childless colleagues, there is the possibility of covert stigmatisation of working parents 

(women in particular, as they still utilise "parental" rights more than men) by employers 

who see them as more costly to employ as a result of the necessity of having to 

accommodate such rights. There is a persuasive argument that time off work should 

not be directed at working parents (maternity leave apart for obvious reasons) but 

should be a raft of alternative measures available to all. This would help those with 

caring responsibilities for the elderly or disabled but also for those otherwise resentful 

employees who would simply like the chance to take more time off work. It would also 

serve to better accommodate the problem of the sick child for working parents without 

the added worry of colleague resentment.

203



BIBLIOGRAPHY

Amended proposal for a Council Directive on Parental Leave and Leave for Family 
Reasons. Com 84 O631 final Brussels 9th November 1984

Annex B to the TUC response to DTI consultation on parental leave and maternity 
leave and draft maternity and parental leave etc Regulations 1999. October 1999 TUC

www.Asda.org

Barnard, C., "EC Employment Law" (2000/2nd ed) OUP Oxford and Com (94) 333

Baylis N., "The Rewards of Work" The Times 30 April 2005 UK

Baxter, S., "Women the True Winners at Work" January 11 2004 Sunday Times 
Newspaper

BBC2 "Pregnant? You're Fired!" Money Programme 25 Nov 2005

Beardwell, I and Holden L. "Human Resource Management. A Contemporary 
Approach" (2001) (3rd ed) Pearson Education. Harlow Essex

Beardwell, I., "An Introduction to Human Resource Management: Strategy, Style or 
Outcome" (2000) in Beardwell, I., & Holden, L., "Human Resource Management. A 
Contemporary Approach" (2001) 3rd Edition Pearson Education, Essex, UK

Beechey, V., "Some Notes on Female Wage Labour in Capitalist Production" (1977) 
Capital and Class. 3. 45-66

Beer, M., Spector, B., Lawrence, P.R., Quinn Mills, D., Walton, R.E., "Managing 
Human Assets" (1984) New York Free Press, New York

Bell, J. "Doing Your Research Project" (3rd ed) (1999) Open University Press 
Buckingham

Bercusson, B., "Maastricht: A Fundamental Change in European Labour Law" (1992) 
23 Industrial

Bercusson B., and Van Dijk J., "The Implementation of the Protocol and Agreement on 
Social Policy of the Treaty on European Union" (1995) II International Journal of 
Comparative Labour Law and Industrial Relations 3

Bernard, N., "Legitimising EU Law: Is the Social Dialogue the Way Forward?" in Shaw, 
J., (ed) "Social Law and Policy in an Evolving European Union" (2000) Hart, Oxford

Britz, G., & Schmidt, M., "The Institutionalised Participation of Management and Labour 
in the Legislative Activities of the European Community: A Challenge to the Principle of 
Democracy under Community Law" (2000) 6 European Law Journal 45

Betten, L., "The Democratic Deficit of Participatory Democracy in Community Social 
Policy" (1998) 23 European Law Review 20

Birch, D., & Purdy, D., "Work-Life Balance. A Survey of Local Authorities. Department 
of the Environment and Transport Regions" (2001) Department of the Environment 
Transport Regions, London

204



Bjarnbeg, V. "Family Orientation Among Men. Fatherhood and Partnership, the 
Process of Change" (1995) found in Banner, J., & O'Brien, M. (ed "Childhood and 
Parenthood. Proceedings of the ISA Committee for Family Research Conference" 
(1995) Institute of Education, University of London, London

Blair T, The Third Way: New Politics for the New Century (1998) Fabian Society 
London

Brannen et al, "The Labour Force Survey" (1997) Thomas Coram Research Unit. 
Found in Haas, L, Hwang, P., & Russell, G., "Organisational Change and Gender 
Equity: International Perspectives of Fathers and Mothers in the Workplace" (2000) 
Sage, California

Brannen J et ors "Employment and Family Life: A Review of Research in the UK 1980- 
1994" Research series No 41 Employment Department UK London

Brannen, J., & Lewis, S., "Workplace Programmes and Policies in the United Kingdom" 
in Haas, L., Hwang, P., & Russell, G., (eds) "Organisational Change and Gender 
Equity: International Perspectives on Fathers and Mothers at the Workplace" (2000) 
Sage, California.

Brannen, J., Moss, P., Polan, P., & Mezarios, G., "Employment and Family Life: A 
Review of Research in the UK 1980 - 1994" Research Series No 41, Employment 
Department UK, London

Brewster, C., Harris, H., Sparrow, P., "On Top of The World" (2001) People 
Management p37

British Social Attitude Survey 1992; Found in Burgess, A., "Fatherhood Reclaimed: The 
Making of the Modern Father" (1997) Vermilion, London

Brown, R., (ed) "The Changing Shape of Work" (1997) MacMillan, Hampshire

Brunning, G., & Plantenga, J. "Parental Leave and Equal Opportunities & Experiences 
in Eight European Countries" (1999) Journal of European Social Policy Vol. 9 Issue 3

Bulmer, S., (1983) "Domestic Politics and European Policy-Making" Journal of 
Common Market Studies, Vol. XXI, No. 4, June

Burgess, A., "Fatherhood reclaimed: The making of the Modern Father" (1997) 
Vermilion London

Buxton, J., "Ending the Mother War: Starting the Workplace Revolution" (1998) 
MacMillan, London

Callender, C., et ors "Maternity Rights and Benefits in Britain" (1997) DSS Research 
Series No. 67. London DSS

Carlsen, S. "Maends brug af faedre-og Foreald reorlov" (2001) in Fine-Davis, M., 
Fagnani, J., Giovannini, D., H0jgaard, L., Clarke, H "Fathers and Mothers: Dilemma of 
the work-life balance. A Comparative Study in Four European Countries" (2004) 
Kluwer. Netherlands

205



CBI News Release "Good Progress on Parental Leave but still more to do" 4 Aug 1999 
and CBI response to the DTI Parental and Maternity Leave Consultation Paper 1st Oct 
1999 both reported in

Clark, I., "The Employment Relationship and Contractual Regulation" (2001) in 
Beardwell, I., & Holden, L., "Human Resource Management. A Contemporary 
Approach" (2001) 3rd Edition. Pearson Education Limited, Essex, UK

Clark, J., "Managing Innovation and Change: People, Technology and Strategy" (1995) 
Sage, London

Clauweart, S., and Harger, S., European Trade Union Institute "Analysis of the 
Implementation of the Parental Leave Directive in the EU Member States." Report 66 
(2000) European Trade Union Institute (ETUI) Brussels

Claydon, T., "Human Resource Management and the Labour Market" (2001) in 
Beardwell, I., & Holden, L., "Human Resource Management. A Contemporary 
Approach" (2001) 3rd Edition Pearson Education, Essex, UK

Cockburn, C., "In the Way of Women: Men's Resistance to Sex Equality in 
Organisations" (1991) MacMillan, London

Commission "Employment in Europe 2000" 2000 www.europa

Commission "Equal Opportunities for Men and Women in the European Union" (2001) 
Office.for Official Publications, Luxemburg

Commission: "Growth; Competitiveness and Employment: the Challenges and Ways 
Forward in the 21 st Century" Bulletin of the European Communities Supplement 6/93

Commission "Guidance on Work Related Stress: Spice of Life or Kiss of Death?" 
(2000) Office for Official Publications, Luxembourg

Commission "Medium Term Social Action Programme 1995-1997" Com 195/134 

Council "Recommendation on Childcare 92/241/EEC" OJ 1992 L123/16

Commission "Towards a Community Framework Strategy on Gender Equality" (2001- 
2005) Com (2000) 335

Commission "Women and Work: Report on Existing Research in the European Union" 
(1997) Office for Official Publications, Luxemburg

Commission of the European Communities (1981) Community Action Programme on 
the Promotion of Equal Opportunities for Women (1982-1985) COM (81) 758 final 
Action

Commission of the European Communities "Guidelines fora Social Action Programme" 
(1973) Bulletin of the European Communities Supplement 4/73

Commission of the European Communities "Social Action Programme" (1973) Com 
(73) 1600 Final

206



Commission of the European Communities Proposal for a Council Directive on 
Parental Leave and Leave for Family Reasons Com(83) 686 final OJ No. C333/6 9th 
December 1983

Commission, "Report for the Commission on the Implementation of Council Directive 
96/34/EC of 3rd June 1996 on the Framework Agreement on Parental Leave 
Concluded by UNICE, CEEP and the ETUC, 19th June 2003" Com (2003) 358, Final

Communication from the Commission: "Strengthening the implementation of the 
European Employment Strategy" Com (2004) 239-1. www.Europa.ev.int 
Communication on the Application of the Maastricht Agreement on Social Policy Com 
(93) 600

Commission Communication (1993) Com(93) 600

Communique issued at Paris Summit 1972 In Shanks, "The Social Policy of the 
European Communities" (1977) 14 CMLR 375 p. 378

Corbett, R., "The Treaty of Maastricht" (1993) Longman, Harlow

Cornfield, D., Campbell, K., & McCammon, H. J., "Working in Reconstructed 
Workplaces: Challenges and New Directives for the Sociology of Work" (2001) Sage, 
California

Council Doc 13200/97 The Employment Guidelines (19981 Adopted in Council 
Resolution of the 15 Dec 1997)

Council of the European Communities Resolution of 21st January 1974 concerning A 
Social Action Programme OJ.N.O.C. 13/1

Cousins, C., & Tang, N., "Working Time and Family Life" (2001) Employment Studies 
Paper 47. University of Hertfordshire

Coward, R., "Sacred Cows: Is Feminism Relevant to the New Millennium?" (1999) 
Harper Collins, London

CREDOC Opinions sur la politique des prestations familiales et sur les CAF: (2001) 
Research report for CNAF, Paris C2

Cryer, P., "The Research Student's guide to Success" (1999) OU Press Buckingham

Cully, M., Woodland, S., O'Reilly, A., & Dix, S., "Britain at Work: As Depicted by the 
1998 Employee Relations Survey" (1999) Routledge, London

Cully, M., Woodland, S., O'Reilly, Dix S., Millward, N., Bryson, A., and Forth, J., The 
"1998 Workplace Employee Relations Survey" (1998) Department of Trade and 
Industry of the UK

Cyba, E., "Die Verschlierte Diskriminierung im Betrieb" in Commission. "Women and 
Work: Report on Existing Research in the European Union" (1997) Office for Official 
Publications, Luxemburg

De Burca, G. "Reappraising Subsidiarity's significance after Amsterdam" Jean Monnet 
Working Paper 7/99 www.jeanmonnetprogram.org/papers

207



DeBotton, A., "Status Anxiety" (2004) Penguin, London

Dench et ors "Key Indicators of Women's Position in Britain" (2002) Department of 
Trade and Industry Women and Equality Unit HMSO, London

Department of Trade and Industry of the UK, "Balancing Work and Family Life: 
Enhancing Choice and Support for Parents" (2003) HMSO, London

Deven, F, Inglis, S, Moss, P & Petrie, P "State of the Art Review on the Reconciliation 
of Work and Family Life for Men and Women and the Quality of Care Services" DFEE 
Research Report RR44. February 1998

Dex, S., & Rowthorn, R., "Parenting and Labour Force Participation. The Case for a 
Ministry of the Family" (1997) ESRC Centre for Business Research. University of 
Cambridge Working Paper Number 74

Doc CES 225/87 in Kenner J., "EU Employment Law from Rome to Amsterdam and 
Beyond"(2003)

Dti "Parental Leave (PL509Rev1) www.dti.gov.uk/er/individual/parental-p1509a.htm 
DTI press release. "Byers says Regulations Before Parliament Gives Parents Time off 
to Care for Young Children" 4th November 1999

Employers for Work-Live Balance Alliance, www.worklifeforum.com 

Essen European Council 9/10 Dec 1994 EU Bulletin 12/94 www.Europa 

EOC Pregnancy related job loss (2005) www.EOC.org 

EOC "30 years. Women. Men. Different. Equal" Dec 2005 www.EOC.org

Equal Opportunities Commission "Advancing Women in the Workplace Statistical 
Analysis" Working Paper series no 12 Nov 2004 www.EOC.org.uk

Equal Opportunities Commission "Facts about women and men in Great Britain" (2004) 
www.EOC.org.uk

Equal Opportunities Commission "Fathers: Balancing Work and Family" (2003) 
www.EOC.org.uk

Equal Opportunities Commission "Parental and Maternity Leave EOC response to DTI 
Draft Maternity and Parental Leave etc Regulation 1999 House of Commons Library

Equal Opportunities Commission "Women, Men, Different, Equal" 2004/ 
www.eoc.org.uk

Europe Agence Internationale D'information Par La Presse General News. 22/23rd 
November 1993 No. 6112 new series

European Commission "Employment in Europe 2000" (2000) DG for Employment and 
Social Affairs

European Commission "Employment in Europe 2001" Office for Official Publications, 
Luxemburg

208



European Commission "Employment in Europe 2002" (2002) Office for Official 
Publications Luxembourg

European Commission "Europeans' attitudes to parental leave" (2004) Eurobarometer 
www.europa

European Commission "Network on Childcare" In Burgess, A., "Fatherhood Reclaimed: 
The Making of Modern Fathers" (1997) Vermilion, London

European Commission "The Social Situation of the European Union 2000" (2000) D.G. 
for Employment and Social Affairs, Office of Official Publications, Luxemburg

European Commission. "Europeans' attitudes to parental leave" (2004) 
Eurobarometer www.europe

European Commission. The Report for the Commission of the 19th June 2003 and the 
Implementation of Council Directive 96/34/EC of the 3rd June 1996 on the Framework 
Agreement on Parental Leave concluded by UNICE CEEP and ETUC Com (2003) 358 
final

European Social Policy Com(94)333. 27th July 1994 "A Way Forward for the Union" A 
White Paper

Eurostat June 1998 statistics Com(2000) 335

Eurostat "Employment Rates in Europe 2000" Office for Official Publications of the 
European Communities, Luxembourg

Eurostat "European Labour Force Survey (1989-1994)" Office for Official Publications 
of the European Communities, Luxembourg

Fagnani, J., "Un travail et des enfants. Petits arbitrages et grands dilemmas" (2000) 
Bayard. Paris

Fairness at Work CM 3968. Research Paper 98/99 17th November 1998. House of 
Commons Library

Fine-Davis, M., "A society in transition: structure and determinations of attitudes 
towards the role and status of women in Ireland" (1983) Psychology of women 
Quarters 8(2) PP 113-132

Fine-Davis, M., Fagnani, J., Giovannini, D., Hojgaard, L., Clarke, H "Fathers and 
Mothers: Dilemma of the work-life balance. A Comparative Study in Four European 
Countries" (2004) Kluwer. Netherlands

Fitzpatrick, B., "Converse Pyramids and the EU Social Constitution" in Shaw, J., (ed) 
"Social Law and Policy in an Evolving Union" (2000) Hart Publishing, Oxford

Forth, J., Lissenburg, S., Callender, C., and Millward, N., "Family Friendly Working 
Arrangements in Britain" (1996) DFEE Research Report 16

Fraser, N., & Nicholson, L., "Social Criticism Without Philosophy: an Encounter 
between Feminism and Post Modernism" (1998) Theory, Culture & Society 5, 2-3

French Proposals Times Newspaper May 2005

209



Gallie, D., White, M., Cheung, Y., & Tomlinson, L., "Restructuring the Employment 
Relationship" (1998) Clarendon Press, Oxford

Gershuny J "Changing Times. Work and Leisure in Post Industrial Society" (2000) 
Oxford University Press Oxford

Giovannini D & Ventimiglia C (eds) "fatherhood and childcare policies. Being a father
today" (1994) unpublished report in Fine-Davis, M., Fagnani, J., Giovannini,
D., Hojgaard, L., Clarke, H "Fathers and Mothers: Dilemma of the work-life balance. A
Comparative Study in Four European Countries" (2004) Kluwer. Netherlands
Grant, C., "Delors: Inside the House that Jacques Built" (1994) Nicholas Brearley,
London

Gregg, P., & Wadsworth, J. C., "The State of Working Britain" (2002) Manchester 
University Press, Manchester

Haas, L. B. "Equal Parenthood and Social Policy" "A Study of Parental Leave in 
Sweden" (1992) State University of New York Press, Albany, New York

Haas, L.L., Hwang, P., Russell, G., "Organisational Change and Gender Equity: 
International Perspectives on Fathers and Mothers at the Workplace" (2000) Sage, 
California

Haas, S., & Hwang, P. "Programmes and Policies Promoting Women" Economic 
Equality and Mens Sharing of Childcare in Sweden" Found in: Haas, L., Hwang, P., & 
Russell, G. "Organisational Change and Gender Equality: International Perspectives on 
Fathers and Mothers at the Workplace" (2000) Sage, California.

Hakim, C "Key Issues in Womens Work Female Diversity and the Polarisation of 
Women's Employment" (2004) Glass House Press London

Hakim, C., "Work-Life Style Choices in the 21st Century. Preference Theory" (2000) 
Oxford University Press, Oxford

Handy, C., "Turn on, Tune in, Drop out" (2003) EuroBusiness January 

Hastie, R., "Knowledge is Power" (2002) People Management June p25

Hefferman, M "The Naked Truth: A Working Woman's Manifesto on Business and 
What Really Matters" (2004) Jossey Bass

Hepple, B.,. "Social Values and European Law" (1995) Current Legal Problems 39

Hervey, Tamara "European Social Law and Policy" (1988) Addison Wesley Longman. 
Harlow, Essex

Hewitt, P., "About Time: The Devolution in Work and Family Life" (1993) Rivers Crown 
Press, London

Himmelweit, S & Sigala, M "Internal and External Constraints on Mothers' Employment: 
Some Implications for Policy" (2002) Draft manuscript Open University Milton Keynes

Hochschild, A., "The Second Shift: Working Parents and the Revolution at Home" 
(1990) Piathus, London

210



H0jgaard L. "The Danish Experience" in Fine-Davis M., et ors (eds) (2002) "Fathers 
and Mothers" Dilemmas of the work-life balance - Conference Proceedings Dublin 
Centre for Gender and Womens Studies Trinity College Dublin

Hogorth, T & Elias, P., "Pregnancy Discrimination at work" (2005) found in EOC "30 
years. Women. Men. Different. Equal" Dec 2005 www.EOC.org

Holden, L., "Employee Involvement and Empowerment" (2001) in Beardwell, I., &

Holden, L., "Human Resource Management. A Contemporary Approach" (2001) 3rd 
Edition. Pearson Education, Essex

House of Lords debate 16th June 1999 C 317 House of Lords Hansard Library 

House of Lords debate 8th July 1999 cc 1078-1079 House of Lords Hansard Library

Howard S., The National Childbirth Trust. "Firms to Foot £50m Cost of Family Leave" 
Evening Standard 28th January 1999

I.D.S. "Personnel, Policy and Practice. Work-Life Balance" (2000) IDS Study 698 Nov. 
IDS Surrey

Income Data Service, "Parental Leave Provisions Set Stage for Flexible Study" (2003) 
Employment Europe 496, IDS

Intergovernmental Conference on Political Union Working Document SEC (91) 500 of 
30 March 1991

International Labour Organisation "Social Aspects of European Integration" (1956/ 74) 
International Labour Review 99

Jamieson, L., "Intimacy. Personal Relationships in Modern Societies" (1998) Polity 
Press, Cambridge, UK

Jankowicz, A.D., "Business Research Projects" (2000) Business Press London

"Jobs, jobsjobs - creating more employment in Europe" Report of the Employment 
Task Force chaired by Wim Kok (2003) www.Europa.ev.int

Kahn-Freund, O., "The European Social Charter" in Jacobs, F., (ed) "European Law 
and the Individual" (1976) North Holland, Amsterdam

Kennedy, J., Plenary address to the "Developing Effective Services for Fathers" 
Conference 18 November 1999 Fathers Direct, London

Kenner, J "EC Labour Law: the softly softly approach" (1995) International Journal of 
Comparative Labour Law and International Relations 307

Kenner, J., "EU Employment Law. From Rome to Amsterdam and Beyond" (2003) Hart 
Publishing, Oxford

KirkPatrick LA & Feeney BC "A Simple Guide to SPSS for Windows for Versions 8.0, 
9.0, 10.0 and 11.0 Revised Edition" (2003) Thomson Wordsworth Belmont CA

211



Kohn, A., "Why Incentive Plans Cannot Work" (1993) Harvard Business Review Sept- 
Oct. Vol. 71. No. 5. pp 54-60

Labour Force Survey, "Labour Market Trends 1999. Women in the Labour Market" 
HMSO, London

Labour Government of the UK (1998) "Fairness at Work" White paper House of 
Commons Library 21st May 1998

Lapeyre, J "First Round of European Negotiations on a Key Issue for Equal 
Opportunities and Equal Treatment" European Review of Labour and Research Vol 2 
No. 1 February 1996 P121-128

Legge, K., "Rhetorics and Realities" (1995) MacMillan Business, Basingstoke

Levine, J., Pittinsky, T.L. "Working Fathers' New Strategies for Balancing Work and 
Family" (1997) Addison-Wesley, Massachusetts

Lewis, S., & Lewis, J. "The Work Family Challenge. Rethinking Employment" (1996) 
Sage,London

Main, B., "Where "Equal" Equals "not Equal". Women in the Labour Market" (1993) in 
"Sex Equality: Law and Economics (1993) Hume Papers" Public Policy Unit, Edinburgh 
University Press, Edinburgh

McLean Parkes, J et al "Fitting Square Pegs into Round Holes" (1998) Journal of 
Organisational Behaviour 19 897

McQueen R and Knussen C "Research Methods for Social Science" (2002) Pearson 
Educational Essex

Meadows, P. "Women at Work in Britain and Sweden" (2000) National Institute of 
Economic and Social Research, London.

Mitchell, J., "Psychoanalysis and Feminism" (1975) Penguin, London

Moss, P., & Deven, F. (eds) "Parental Leave: Progress or Pitfall" (1999) NIGI CBGS 
Brussels

Moss, P (ed) "Mapping of Care Services and the Care Workforce" (2002) Consolidated 
Report WPS Thomas Corain Institute University of London

Moss, P., "Modest Hopes or Great Expectations?" (2000) Demos, London

National Centre for Social Research "The Influence of Atypical Working Hours on the 
Family" (September 2002) www.jrf.org.uk

National Working Life Forum (chaired by Joanna Foster) "Call for 3 Months Paid 
Paternity (SIC) Leave" Times 11th January 1999

NebenFuhr E "Austria: Heading towards Gender Equality, and new forms of solidarity" 
(1995) in Moors H., Palomba R (eds) Population, Family and Welfare: A Comparative 
survey or European Attitudes (1995) Clarenden Press Oxford

212



Neyrand, G., "Savoirs et norms social et matiere de petite enfance" (1999) Recherches 
et Previsions no 57.

Nielsen, R & Szyszczak, E. "The Social Dimension of the European Union" 1997 (3rd 
ed) Handelshojskolens Copenhagen

Ninz, L "Zweites Karenzjahr hat Hoffningen entausscht in Brunning, G and Plantenga 
J., "Parental Leave and Equal Opportunities: Experiences in Eight European Countries" 
(1999) Journal of European Social Policy

O'Sullivan, J., "The Father's Tale" (2000) Demos, London

Obradovic, D., "Accountability of Interest Groups in the Union Law Making Process" in 
Craig, P., & Harlow, C., (eds) "Lawmaking in the European Union" (1998) Kluwer, 
London

Office for National Statistics "Labour Force Survey" (2005) www.ONS.org.uk

Office for National Statistics "Popular Trends" (1988)

Office for National Statistics, "Social Trends 28" (1998) HMSO, London

Office of National Statistics Dti funded Women and Equality Unit "Individual Incomes of 
Men and Women 1996/97 to 2002/2003: A Summary. www.Dti.org.uk

Opinion of the Economic and Social Committee 1976 on The Economic and Social 
Situation of the Woman in the European Community OJ C131/34 12th June 1976

Orenstein P., "Women on work love children and life" (2000) Piathos London

Overell, S., "Back to the Future with Philpott" (2003) Personnel Today 29 April 
Parental and maternity leave. Public consultation. URN 99/1043. Department of 
Trade and Industry. Employment Relations Directorate. August 1999

Parental Leave in Europe European Industrial Relations Review, London No. 262 
November 1995 P14-23

Parker L "Qualitative Research" in Banister P et ors (eds) "Qualitative Methods in 
psychology A research guide" 1994 Open University Press Buckingham

Pastner, U., "Trends and Prospects for Women's Employment in the 1990s in Austria" 
(1996) European Work and Employment Research Centre Manchester School of 
Management UMIST

Pfeffer, J., "The Human Equation" (1998) Harvard Business School Press, Boston, 
USA

Plenary Session of the European Parliament of 15th March 1996. "Europe" Agence 
Internationale d'lnformation pare la Presse General News. No. 6688 new series

Pole, C and Lampard, R "Practical Social Investigation Qualitative and Quantitative 
methods in Social Research" (2002) Pearson Education. Harlow.

Purcell, J., "Best Practice and Best Fit: Chimera or Cul-de-sac" (1999) Human 
Resources Management Journal Vol. 9. No. 3. pp 26-41

213



Redman T & Wilkinson A (eds), "In Search of Human Resource Management" (2001). 
In Redman T & Wilkinson A (eds) "Contemporary Human Resource Management" 
(2001) Pearson Essex

Renwick, D., "R Manages Guardians of Employee Wellbeing?" (2003) Personnel 
Review Vol 32 no. 3

Research Paper 99/89 "Family Leave" Business & Transport Section. House of 
Commons Library

Rhode, D. L., "Justice and Gender" (1989) Howard University Press, Massachusetts

Richards, Ivor, Commissioner for Education, Employment and Social Affairs (1985) 
CREW (Centre for Research on European Women) Report January 1985 VI

Romito, P., "Damned if you do and Damned if you don't: Psychological Social 
Constraints on Motherhood in Contemporary Europe" (1997) Hamish Hamilton, UK

Rossi, A., "Gender and Parenthood" (1985) American Psychological Review 49

Rotley Park Institute "Work-life Balance. The Role of the Manager (2002) in Swan, J., 
and Cooper, C L., "Time Health and the Family: What Working Families Want" (2005) 
www.workingfamilies.org.uk

Rubery, J., Smith, M., & Fagan, C. "Women's Employment in Europe. Trends and 
Prospects" (1999) Routledge, London

Rubery, J., & Fagan, C., "Wage Determination and Sex Segregation in the European 
Communities" (1994) Supplement to Social Europe Office for Official Publications, 
Luxemburg

Rubery, J., "Structured Labour Markets, Worker Organisation and Low Pay" (1978) 
Cambridge Journal of Economics

Rustin, M., "Reflections on Modern Day Family Values" (2000) Demos, London

Rutherford, R "The Proposal for a European Directive on Parental Leave: Some 
Reasons why it failed" (1989) Policy & Politics Bristol vol 18 no. 4 4 Oct 1989 301-310

Sabbadini, LL "Modelli di Formazione e organizzazione della Famiglia" (2001) Istat 
Rome

Sainsbury, D. "Gender Equality and Welfare States" (1996) Cambridge

Schmidt, M., "Representativity - A Claim not Satisfied. The Social Partners Role in the 
EC Law Making Procedure for Social Policy" (1999) 15 International Journal of 
Comparative Labour Law and Industrial Relations 259

Schmidt, M., "Parental Leave: Contested Procedure, Creditable Results" (1997) 13 
International Journal of Corporative Labour Law and Industrial Relations 113

Schwartz, P., "Peer Marriage: How Love between Equals can really work" (1994) Basic 

Books, New York

214



Scourfield, J., & Drakeford, M., "New Labour and the Problem of Men" (2002) Sage, 
London

Select Committee on Social Security Ninth Report 1998-99 "Social Security 
Implications of Parental Leave" 2nd November 1999. House of Commons Library 
Shaw, J."Social Law and Policy in an evolving European Union" (2000) Hart Publishing 
Oxford

Social Action Programme 1974-1976 Com (73) 1600 final OJ C13/1; EC Bulletin 2/74

Social Affairs Council 29th March 1996 "Europe" Agence Internationale d'lnformation 
pare la Presse General News. No. 6688 new series

Social Change and Economic Life Initiative of the Economic and Social Research 
Council in Britain 1986 & 1987 Survey Found in: Hakim, C., & Jacobs, S., "Sex-Role 
Preference and Work Histories" (1997) Sociology Department Working Paper 12

Social Policy, European Communities. Sept. 1986. European Industrial Relations 
Review 272 17

Sparkes, J., "Jobs' a Good 'Un" (2001) People Management 11Act p44

Sparrow, P.R. and Cooper, C. "The Employment Relationship. Key Challenges for HR" 
(2003) Butterworth Heinemann Oxford

Spindler, G., "Psychological Contracts in the Workplace: A Lawyers View" (1994) 
Human Resource Management Vol. 33 No. 3 pp 325-333

Standing Committee debate of Committee E on the Employment Relations Bill 
Schedule 3. Leave for family and domestic reasons 23rd February 1999. House of 
Commons Library

Stevens, J., & Williams, R., "Women's Experiences and Perceptions of Government 
Initiatives" (2002) Women and Equality Unit, UK Government, HMSO, London

Stiegler, B., "Welcher Lohs Fur Welche Arbeit?" (1999) Uberdie Aufwertenguen 
Fravenarbeit; Friedrich-Ebert, Stiflung, Bonn

Storey, J., "Developments in the Management of Human Resources: An Analytical 
Review" (1992) Blackwell, London

Streech, W., "Neo-Volunteerism: A New European Social Policy Regime?" (1995) 
European Law Journal 31 October 1952

Swan, J., and Cooper, C L., "Time Health and the Family: What Working Families 
Want" (2005) www.workingfamilies.org.uk

Tanner, J., et al "Gender and Income in Pharmacy: Human Capital and Gender 
Stratification Theories Revisited" (1999) British Journal of Sociology, SO: 97-117

Thair, T., & Risdon, A., "Women in the Labour Market: Results from the Spring 1998 
LFS" (1999) Labour Market Trends 107: 103

The Concept of the Working Environment and the Scope of Article 118a of the EEC 
Treaty" Salisch Report PEDOC A 2-226/88 21 October 1988

215



The Department of Trade and Industry (of the UK) "Balancing Work and Family Life: 
Enhancing Choice and Support for Parents" (2003) HMSO, London

The Economic and Social Committee Opinion (1983) on the Council's proposed 
Directive OJ No.C206/47

The Employment Relations Bill Regulatory Impact Assessment (1999) Department of 
Trade and Industry - www.dti.gov.uk/er/erbl.ria.pdf

The Employment Relations Bill: Regulatory Impact Assessment DTI February 1999. 
www.dti.gov.uk

The Institute for Employment Studies "Family Friendly Employment: The Business 
Case" (1991) DFEE Research Report 136. HMSO, London

Thenner.M., "Parental Leave in Austria" Found in Moss P & Deven F (eds) "Parental 
Leave: Progress or Pitfalls?" (1999) NIDI CBGS Brussels

Trade Union Congress "The New Tax Credits and Childcare Costs" 2004 
www.TUC;org.uk

Trade Union Congress. Response to DTI Consultation on Parental and Maternity leave 
and Draft Maternity and Parental Leave etc Regulations 1999 TUC Oct 1999

Trades Union Congress "The Time of our Lives" April 1998 TUC, London

Trades Union Congress. Response to DTI Consultation on parental and maternity 
leave and draft Maternity and Parental Leave etc Regulation 1999. Equal Rights Dept 
- Oct 1999 www.TUC.org.uk

TUC/NOP poll on parental leave Annex A to the memo submitted to the TUC (PL26) to 
the House of Commons Social Security Committee in June 1999. Found at Appendix 
B of the TUC response to DTI Consultation on Parental Leave October 1999

TUC Response to DTI Consultation on parental and maternity leave and draft Maternity 
and Parental Leave etc Regulation (1999) Equal Rights Department TUC 
www.TUC.org.uk

Turner, J "Bitch, Geisha, Invisible .... Or Just Another Guy" Times Newspaper (UK) 2 
November 2004

UK Labour Force Survey Spring Quarters Historical Supplement (2001) HMSO, 
London

Ulrich D "A New Mandate for Human Resource" (1998) Harvard Business Review 
Jan/Febp124

Ulrich, D., "Human Resource Champions" (1998) Harvard Business School Press, 
Boston, USA

Un-attributed "Life Style Survey" March 2004. Prima, London

Unattributed "Raising Babies. Should under 3's go to Nursery?" February 12 2006 
Sunday Times

216



Un-attributecl "Working Mothers" February 2004. Eve Magazine

Vagler, C & Pahl, J (1999) "Social and Economic Changes The Organisation of Money 
in Marriage" In Work, Employment and Society 7

Wagner, A., "Services and the Employment Prospects for Women" Autumn 2002 The 
European Review of Labour and Research. Keesing, Antwerp

Walton, J "30 Voices" Dec 2005 EOC www.eoc.org

Warner, H., (1984) "EC Social Policy in Practise: Community Action on Behalf of 
Women and its Impact in the Member States" Journal of Common Market Studies Vol 
XXIII No. 2-December

Watson J (acting Chair of UK EOC) "Bridging the gender gap" Nov. 2005 Employers 
Law.

Watson, Phillipa (1993) "Social Policy After Maastricht" C.M.L.R. 1993 481

Wedderburn "The Social Charter in Britain - Labour Law and Labour Courts" (1991) 54 
Modern Law Review of 18

Wilkinson, H., & Briscoe, J., "Parental Leave: The Price of Family Values" (1996) 
Demos, London

Williams, J., "Unbending Gender - Why Family and Work Conflict and what to do about 
it" (2000) Oxford University Press, Oxford

Williams, S., "Reflexive Fathering: The Individualisation of Fathering" Jan 2002 
University of Glamorgan

Wood, S "Family Friendly Management: Testing the Various Perspectives" (1999) 
National Institute for economic research No 168. In Sparrow P.R. and Cooper C.L. 
"The Employment Relationship Key Challenges for HR" (2003) Butterworth- 
Heinemann, Oxford

Working Families "In sickness and in health. A Report on absenteeism and work-life 
balance" (2005) www.workingfamilies.org.uk

217



Cases

Case C - 394/96 Brown v Rentokil Ltd (1998) ECR1-4185 

Case 149/77 Defrenne v Sabena [1978] E.C.R. 1365

Case C-179/88 Handels-orgleonturfunktionerness Forbundi Danmark (Hertz) v Dansk 
Arbejdsgiveforensing (1990) ECR1-3979

Case 4/73 Nold (1974) E.C.R.

Case 43/75 Defrenne v Sabena (1976) E.C.R. 455

Case C-84/94 United Kingdom v Council (Working Time Directive) (1996)

Case c-72-73191 Sloman Neptun Schiffahrts v Scebetriebstrat Bodo Ziesemarde 
Sloman Neptun Schiffahrts (1993) ECR1-887

Case T-135/96 Union Europeenne de I'Artison et des Petits et Moyennes Enterprises 
(UEAPME) v Council (1998) ECR 11-2335

Commotion Ltd. v Butty (2006) EAT JDS Employment Law brief 797 Jan 2006

Forster M.L. v Cartright Black Solicitors (2004) Appeal Number UK EAT/0179/04/DM 
www.IDSBrief.co.uk

MacCullock and Wallis Ltd v Moore (2003) EAT IDS brief 740 www.lDS Brief.co.uk

Qua v John Ford Morrison Solicitors (2003) IRLR 184 www IDS Brief.co.uk

South Central Trains v Rodway (2004) E.A.T. 3.8.4 (O099/04)

South Central Trains Ltd v Rodway (2005) CA IDS Brief 781 May 2005

South Central Trains v Rodway C.A. (2005) 1RLR 583

Truelove v Safeway Stores pic (2005) EAT Industrial Relations law bulletin 758 April 
2005

218



Directives and Charters. Acts and Regulations

Community Charter of the Fundamental Social Rights of Women Com(89) 288 final 

Community Charter of the Fundamental Social Rights of Workers Com(89) 248 final

Council Directive 96/34/EC on the Framework Agreement on Parental Leave 
concluded by UNICE CEEP and ETUC and OJ1996 L1451H amended by Directive 
97/75/EC, OJ1998. L10/24

Directive 93/104/EC OJ 1993 L307/18

Directive 93/104/EC Working Time Directive OJ 1993, L307/18

Directive 92/85/EEC "Pregnancy and Maternity Directive" OJ 1992/L348/1

Directive 75/117/EEC OJ (1975), L45/19 Equal Pay Directive 76/207/EEC OJ (1976) 
L39/40 Equal Treatment Directive 79/71/EEC OJ (1979) L6/24 (Equal Treatment in 
relation to Social Security)

Directive 76/207 EEC "Equal Treatment Directive" OJ 1976 L39/4O

Directive 75/117/EEC The Equal Pay Directive OJ (1975) 245/19

Draft Maternity and Parental Leave etc Regulations 1999. House of Commons Library

1996 Employment Rights Act 1996 HMSO London

1999 Employment Relations Act 1999 HMSO London

Employment Act 2002 HMSO London

Equality Act (2006) HMSO, London

European Social Charter (1961) ETS No 035

Resolution of European Parliament of 30th March 1984 closing the procedure for 
consultation of the European Parliament on the proposal from the Commission of the 
European Community to the Council for a directive on parental leave and leave for 
family reasons OJ C206/47

Resolution of Parliament on Family Policy in the EC. OJ No. C184/116 11th July 1983

Statutory Instrument 1999 No. 3312 The Maternity and Parental Leave etc Regulations 
1999. Terms and Conditions of Employment

Statutory Instrument 2001 no 4010 The Maternity and Parental Leave (Amendment) 
Regulations 2001 HMSO

Statutory Instrument 2789. The Maternity and Parental Leave (Amendment) 
Regulations 2002 HMSO

The European Parliament (1981) Resolutions on The Position of Women in the 
European Community OJNoX50/35 9th March 1981

219



The Maastricht Agreement on Social Policy. New Title (81) Chapter One. Newly 
numbered Articles 136-145 (formerly Articles 117-Article122)

The Maternity and Parental Leave (Amendment) Regulations 2006 and The Paternity 
and Adoption Leave (Amendment) Regulations 2006

UK Government "The Paternity and Adoption Leave Regulations 2002" Statutory 
Instrument 2788 and "The Statutory Paternity Pay and Statutory Adoption Pay (Weekly 
Rates) Regulations 2002" Statutory Instrument 2818

UK Government "Right to Request Flexible Working Regulations" (2003) HMSO

220



GLOSSARY OF TERMS

BCC 

CBI

The CBI 

CEEP

The Commission

The Community

Community Charter of the Fundamental 
Rights of Workers

COREPER

The Council

The Council of Europe

DTI

The DTI 1999 Consultation Document

EC 

ECJ

British Chamber of Commerce. 

Confederation of British Industry. 

Confederation of British Industries.

The European Centre of Enterprises with 
public participation. A group representing 
Public Authority Workers at European 
level.

The Commission of the European 
Communities.

The collective word for Member States

First published by the Commission on 
the 2 October 1989 in draft form and 
finalised by the Council. Signed by 11 of 
the 12 Member States at the Strasburg 
Summit on the 9 December 1989. The UK 
did not sign. Also known as Charter of 
Basic Social Rights of Workers and Social 
Charter and European Social Charter and 
Community Charter. It sets out social 
policy actions.

Committee of the Permanent 
Representatives of Member States which 
prepares the work of the Council and 
comprises Ambassadors of the Member 
States.

The Council of the European Community

Established in 1949 by various 
Governments to create a forum for co 
operation.

The UK Department of Trade and Industry.

A public consultation document issued by 
the UK DTI re parental and maternity 
leave.

European Community. Also formerly 
known as the European Economic 
Community or EEC.

European Court of Justice which ensures 
that Community law is.
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ECOSOC

EOC

The Economic and Social Committee an 
advisory body to the Council and the 
Commission.

Equal Opportunities Commission of the UK

ETUC

European Parliament

European Social Charter

The Framework Agreement

HRM

ILO

MASP

M.P.L.R.

Member States

MEP

The European Trade Union Confederation. 
A group representing employees at 
European level.

The Parliament of the European 
Community.

A Court of Europe document opened on 
18 October 1961 containing Social policy 
aims of the signatories.

Came into being on the 14 December 
1995 and represents an undertaking by 
UNICE CEEP and ETUC which sets out 
minimum requirements for parental leave. 
It forms part of the Parental Leave 
Directive.

Human Resource Management 

International Labour Office.

The Maastricht Agreement on Social 
Policy December 1991 which introduced a 
new Social Chapter. The proposed Social 
Policy provision of the TEU which could 
not form part of the TEU as the UK 
Government would not agree to the same. 
Rather than lose them these, social 
policies were annexed to the TEU as a 
Protocol Agreement in The Treaty 
sometimes incorrectly referred to as 
"Social Chapter" or "Social Protocol".

Maternity and Parental Leave etc 
Regulations of the UK of 10 December 
1999 Statutory Instrument 1999/3312 as 
amended by the Maternity and Parental 
Leave (amendment) Regulations 2001 
(Statutory Instrument 2001) and The 
Maternity and Parental Leave 
(amendment) Regulations 2002 (Statutory 
Instrument 2789.2002)

The collective name for all countries who 
are members of the European Community.

Member of the European Parliament.
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NACAB

Neo Liberal Policy

The Parental Leave Directive

The 1982 Proposed P.L. Directive

RIA 

The SEA

SME's

The 1973 Social Action Programme

The Social Action Programme 1982-1985

Social Cohesion

The Social Dialogue Process

The Social Partners

SPSS

National Association of Citizens Advice 
Bureau of the UK.

A school of thought in relation to social 
policy development whereby it is thought 
that widespread deregulation will improve 
economic performance which will in turn 
automatically lead to social benefits in the 
Community.

Council Directive 96/34/EC of 3 June 1996 
on the Framework Agreement on parental 
leave conducted by UNICE CEEP ETUC. 
The full text is in the annexures (it 
incorporates the Framework Agreement).

The proposal from the Commission to the 
Council on the 24 November 1983. The 
proposal foundered.

Regulatory Impact Assessment.

The Single European Act 1986. This 
made alterations to the Treaty.

Small and medium sized enterprises (see 
also UEAPME).

Prepared by the Commission and 
submitted to the Council on the 24 October 
1973 which introduced actions designed to 
improve living and working conditions.

Contained a call on the Commission to 
prepare a study of the then present 
position relating to (inter alia) parental 
leave in Member States.

Also known as social justice this is a 
school of thought in relation to social policy 
whereby it is thought regulation is 
necessary to create minimum standards of 
social protection.

The consultation and negotiation 
procedure set out by MASP.

A collective of European Level Employers 
and Trade Organisations identified in a 
December 1993 Commission 
Communication.

Statistical Package for the Social Sciences
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Subsidiarity

The TEU

The Treaty

The concept whereby Community action 
shall only take place if and insofar as the 
objectives of the proposed action cannot 
be sufficiently achieved by Member States 
themselves or could be better achieved by 
The Community.

The Treaty on European Union 1993 
signed at Maastricht. It made changes to 
The Treaty introducing the concept of a 
European Citizen and the principle of 
subsidiary and set out provisions for 
economic and monetary union and a 
single currency.

The Treaty of Rome. The European 
Economic Community Treaty 1957 being 
the first Treaty which concentrated on the 
economic integration between the Member 
States including the establishment of a 
Common Market. Also now known as The 
EC Treaty.

The Treaty of Amsterdam

The TUC

The TUC 1999 Response

The Treaty of Amsterdam 1997 which 
made amendments to the Treaty and 
incorporated MASP into The Treaty. It 
also renumbered The Treaty provisions.

The United Kingdom Trades Union 
Congress which represented 77 affiliated 
Unions with circa 6.8 million members as 
at 1999.

The written response of The TUC to the 
DTI 1999 Consultation Document.

UEAPME

The UK

Union Europeanne De L'Artisant et des 
Petites et moyennes Enterprises 
(European Association of Craft, Small and 
Medium Sized Enterprises).

The United Kingdom.

UNICE

The Val Duchess talks.

The Union of Industrial and Employers 
Confederation of Europe. A group 
representing employers at European level.

The talks concluded on the 31 January 
1985 between two working parties dealing 
with new technology and employment and
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economic policies. The talks were in the 
form of a social dialogue.

'he 1994 White Paper The Commission's White Paper on
European Social Policy dated the 27 July 
1994.
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COUNCIL DIRECTIVE 96/34/EC 

of 3 June 1996

on the framework agreement on parental leave concluded by 
UNICE, CEEP and the ETUC

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Agreement on social policy, annexed to the 
Protocol (No 14) on social policy, annexed to the Treaty establishing 
the European Community, and in particular Article 4 (2) thereof,

Having regard to the proposal from the Commission,

(1) Whereas on the basis of the Protocol on social policy, the 
Member States, with the exception of the United Kingdom of 
Great Britain and Northern Ireland, (hereinafter referred to as 
'the Member States', wishing to pursue the course mapped out 
by the 1989 Social Charter have concluded an Agreement on 
social policy amongst themselves;

(2) Whereas management and labour may, in accordance with 
Article 4 (2) of the Agreement on social policy, request jointly 
that agreements at Community level be implemented by a 
Council decision on a proposal from the Commission;

(3) Whereas paragraph 16 of the Community Charter of the Funda 
mental Social Rights of Workers on equal treatment for men and 
women provides, inter alia, that 'measures should also be devel 
oped enabling men and women to reconcile their occupational 
and family obligations';

(4) Whereas the Council, despite the existence of a broad consensus, 
has not been able to act on the proposal for a Directive on 
parental leave for family reasons ('), as amended (2 ) on 15 
November 1984;

(5) Whereas the Commission, in accordance with Article 3 (2) of the 
Agreement on social policy, consulted management and labour 
on the possible direction of Community action with regard to 
reconciling working and family life;

(6) Whereas the Commission, considering after such consultation 
that Community action was desirable, once again consulted 
management and labour on the substance of the envisaged 
proposal in accordance with Article 3 (3) of the said Agreement;

(7) Whereas the general cross-industry organizations (Unice, CEEP 
and the ETUC) informed the Commission in their joint letter of 
5 July 1995 of their desire to initiate the procedure provided for 
by Article 4 of the said Agreement;

(8) Whereas the said cross-industry organizations concluded, on 14 
December 1995, a framework agreement on parental leave; 
whereas they have forwarded to the Commission their joint 
request to implement this framework agreement by a Council 
Decision on a proposal from the Commission in accordance 
with Article 4 (2) of the said Agreement;

(9) Whereas the Council, in its Resolution of 6 December 1994 on 
certain aspects for a European Union social policy; a contribu 
tion to economic and social convergence in the Union ('), asked 
the two sides of industry to make use of the possibilities for 
concluding agreements, since they are as a rule closer to social 
reality and to social problems; whereas in Madrid, the members 
of the European Council from those States which have signed 
the Agreement on social policy welcomed the conclusion of 
this framework agreement;

(') OJNo C 333, 9. 12. 1983, p. 6.
f) OJNo C 316, 27. 11. 1984, p. 7.
O OJ No C 368, 23. 12. 1994, p. 6.
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(10) Whereas the signatory parties wanted to conclude a framework 

agreement setting out minimum requirements on parental leave 
and time off from work on grounds of force majeure and refer 
ring back to the Member States and/or management and labour 
for the definition of the conditions under which parental leave 
would be implemented, in order to take account of the situation, 
including the situation with regard to family policy, existing in 
each Member State, particularly as regards the conditions for 
granting parental leave and exercise of the right to parental 
leave;

(11) Whereas the proper instrument for implementing this framework 
agreement is a Directive within the meaning of Article 189 of 
the Treaty; whereas it is therefore binding on the Member States 
as to the result to be achieved, but leaves them the choice of 
form and methods;

(12) Whereas, in keeping with the principle of subsidiarity and the 
principle of proportionality as set out in Article 3b of the Treaty, 
the objectives of this Directive cannot be sufficiently achieved 
by the Member States and can therefore be better achieved by 
the Community; whereas this Directive is confined to the 
minimum required to achieve these objectives and does not go 
beyond what is necessary to achieve that purpose;

(13) Whereas the Commission has drafted its proposal for a Direc 
tive, taking into account the representative status of the 
signatory parties, their mandate and the legality of the clauses 
of the framework agreement and compliance with the relevant 
provisions concerning small and medium-sized undertakings;

(14) Whereas the Commission, in accordance with its Communication 
of 14 December 1993 concerning the implementation of the 
Protocol on social policy, informed the European Parliament by 
sending it the text of the framework agreement, accompanied by 
its proposal for a Directive and the explanatory memorandum;

(15) Whereas the Commission also informed the Economic and 
Social Committee by sending it the text of the framework agree 
ment, accompanied by its proposal for a Directive and the 
explanatory memorandum;

(16) Whereas clause 4 point 2 of the framework agreement states that 
the implementation of the provisions of this agreement does not 
constitute valid grounds for reducing the general level of protec 
tion afforded to workers in the field of this agreement. This does 
not prejudice the right of Member States and/or management and 
labour to develop different legislative, regulatory or contractual 
provisions, in the light of changing circumstances (including the 
introduction of non-transferability), as long as the minimum 
requirements provided for in the present agreement are complied 
with;

(17) Whereas the Community Charter of the Fundamental Social 
Rights of Workers recognizes the importance of the fight against 
all forms of discrimination, especially based on sex, colour, race, 
opinions and creeds;

(18) Whereas Article F (2) of the Treaty on European Union provides 
that 'the Union shall respect fundamental rights, as guaranteed 
by the European Convention for the Protection of Human Rights 
and Fundamental Freedoms signed in Rome on 4 November 
1950 and as they result from the constitutional traditions 
common to the Member States, as general principles of Commu 
nity law';

(19) Whereas the Member States can entrust management and labour, 
at their joint request, with the implementation of this Directive, 
as long as they take all the necessary steps to ensure that they 
can at all times guarantee the results imposed by this Directive;

(20) Whereas the implementation of the framework agreement contri 
butes to achieving the objectives under Article 1 of the 
Agreement on social policy,
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HAS ADOPTED THIS DIRECTIVE:

Article I 

Implementation of the framework agreement

The purpose of this Directive is to put into effect the annexed frame 
work agreement on parental leave concluded on 14 December 1995 
between the general cross-industry organizations (Unice, CEEP and 
the ETUC).

Article 2 

Final provisions

1. The Member States shall bring into force the laws, regulations 
and administrative provisions necessary to comply with this Directive 
by 3 June 1998 at the latest or shall ensure by that date at the latest 
that management and labour have introduced the necessary measures 
by agreement, the Member States being required to take any necessary 
measure enabling them at any time to be in a position to guarantee the 
results imposed by this Directive. They shall forthwith inform the 
Commission thereof.

TM1
la. As regards the United Kingdom of Great Britain and Northern 
Ireland, the date of 3 June 1998 in paragraph 1 shall be replaced by 
15 December 1999.

TB
2. The Member States may have a maximum additional period of 
one year, if this is necessary to take account of special difficulties or 
implementation by a collective agreement.

They must forthwith inform the Commission of such circumstances.

3. When Member States adopt the measures referred to in paragraph 
1, they shall contain a reference to this Directive or be accompanied by 
such reference on the occasion of their official publication. The 
methods of making such reference shall be laid down by Member 
States.

Article 3 

This Directive is addressed to the Member States.
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ANNEX

FRAMEWORK AGREEMENT ON PARENTAL LEAVE

PREAMBLE

The enclosed framework agreement represents an undertaking by Unice, CEEP 
and the ETUC to set out minimum requirements on parental leave and time off 
from work on grounds of force majeure, as an important means of reconciling 
work and family life and promoting equal opportunities and treatment between 
men and women.

ETUC, Unice and CEEP request the Commission to submit this framework 
agreement to the Council for a Council Decision making these minimum 
requirements binding in the Member States of the European Community, with 
the exception of the United Kingdom of Great Britain and Northern Ireland.

I. GENERAL CONSIDERATIONS

1. Having regard to the Agreement on social policy annexed to the 
Protocol on social policy, annexed to the Treaty establishing the 
European Community, and in particular Articles 3 (4) and 4 (2) thereof;

2. Whereas Article 4 (2) of the Agreement on social policy provides that 
agreements concluded at Community level shall be implemented, at the 
joint request of the signatory parties, by a Council decision on a 
proposal from the Commission;

3. Whereas the Commission has announced its intention to propose a 
Community measure on the reconciliation of work and family life;

4. Whereas the Community Charter of Fundamental Social Rights stipu 
lates at point 16 dealing with equal treatment that measures should be 
developed to enable men and women to reconcile their occupational 
and family obligations;

5. Whereas the Council Resolution of 6 December 1994 recognizes that an 
effective policy of equal opportunities presupposes an integrated overall 
strategy allowing for better organization of working hours and greater 
flexibility, and for an easier return to working life, and notes the impor 
tant role of the two sides of industry in this area and in offering both 
men and women an opportunity to reconcile their work responsibilities 
with family obligations;

6. Whereas measures to reconcile work and family life should encourage 
the introduction of new flexible ways of organizing work and time 
which are better suited to the changing needs of society and which 
should take the needs of both undertakings and workers into account;

7. Whereas family policy should be looked at in the context of demo 
graphic changes, the effects of the ageing population, closing the 
generation gap and promoting women's participation in the labour force;

8. Whereas men should be encouraged to assume an equal share of family 
responsibilities, for example they should be encouraged to take parental 
leave by means such as awareness programmes;

9. Whereas the present agreement is a framework agreement setting out 
minimum requirements and provisions for parental leave, distinct from 
maternity leave, and for time off from work on grounds of force 
majeure, and refers back to Member States and social partners for the 
establishment of the conditions of access and detailed rules of applica 
tion in order to take account of the situation in each Member State;

10. Whereas Member States should provide for the maintenance of entitle 
ments to benefits in kind under sickness insurance during the minimum 
period of parental leave;

11. Whereas Member States should also, where appropriate under national 
conditions and taking into account the budgetary situation, consider the 
maintenance of entitlements to relevant social security benefits as they 
stand during the minimum period of parental leave;

12. Whereas this agreement takes into consideration the need to improve 
social policy requirements, to enhance the competitiveness of the 
Community economy and to avoid imposing administrative, financial 
and legal constraints in a way which would impede the creation and 
development of small and medium-sized undertakings;

13. Whereas management and labour are best placed to find solutions that 
correspond to the needs of both employers and workers and must there 
fore have conferred on them a special role in the implementation and 
application of the present agreement.
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THE SIGNATORY PARTIES HAVE AGREED THE FOLLOWING: 

II. CONTENT

Clause 1: Purpose and scope

1. This agreement lays down minimum requirements designed to facilitate 
the reconciliation of parental and professional responsibilities for working 
parents.

2. This agreement applies to all workers, men and women, who have an 
employment contract or employment relationship as defined by the law, 
collective agreements or practices in force in each Member State.

Clause 2: Parental leave

1. This agreement grants, subject to clause 2.2, men and women workers an 
individual right to parental leave on the grounds of the birth or adoption 
of a child to enable them to take care of that child, for at least three 
months, until a given age up to 8 years to be defined by Member States 
and/or management and labour.

2. To promote equal opportunities and equal treatment between men and 
women, the parties to this agreement consider that the right to parental 
leave provided for under clause 2.1 should, in principle, be granted on a 
non-transferable basis.

3. The conditions of access and detailed rules for applying parental leave 
shall be defined by law and/or collective agreement in the Member States, 
as long as the minimum requirements of this agreement are respected. 
Member States and/or management and labour may, in particular:
(a) decide whether parental leave is granted on a full-time or part-time 

basis, in a piecemeal way or in the form of a time-credit system;
(b) make entitlement to parental leave subject to a period of work quali 

fication and/or a length of service qualification which shall not 
exceed one year;

(c) adjust conditions of access and detailed rules for applying parental 
leave to the special circumstances of adoption;

(d) establish notice periods to be given by the worker to the employer 
when exercising the right to parental leave, specifying the beginning 
and the end of the period of leave;

(e) define the circumstances in which an employer, following consulta 
tion in accordance with national law, collective agreements and 
practices, is allowed to postpone the granting of parental leave for 
justifiable reasons related to the operation of the undertaking (e.g. 
where work is of a seasonal nature, where a replacement cannot be 
found within the notice period, where a significant proportion of the 
workforce applies for parental leave at the same tune, where a 
specific function is of strategic importance). Any problem arising 
from the application of this provision should be dealt with in accor 
dance with national law, collective agreements and practices;

(f) in addition to (e), authorize special arrangements to meet the opera 
tional and organizational requirements of small undertakings.

4. In order to ensure that workers can exercise their right to parental leave, 
Member States and/or management and labour shall take the necessary 
measures to protect workers against dismissal on the grounds of an appli 
cation for, or the taking of, parental leave in accordance with national 
law, collective agreements or practices.

5. At the end of parental leave, workers shall have the right to return to the 
same job or, if that is not possible, to an equivalent or similar job consis 
tent with their employment contract or employment relationship.

6. Rights acquired or in the process of being acquired by the worker on the 
date on which parental leave starts shall be maintained as they stand until 
the end of parental leave. At the end of parental leave, these rights, 
including any changes arising from national law, collective agreements 
or practice, shall apply.

7. Member States and/or management and labour shall define the status of 
the employment contract or employment relationship for the period of 
parental leave.

8. All matters relating to social security in relation to this agreement ate for 
consideration and determination by Member States according to national 
law, taking into account the importance of the continuity of the entitle-
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merits to social security cover under the different schemes, in particular 
health care.

Clause 3: Time off from work on grounds of force majeure

1. Member States and/or management and labour shall take the necessary 
measures to entitle workers to time off from work, in accordance with 
national legislation, collective agreements and/or practice, on grounds of 
force majeure for urgent family reasons in cases of sickness or accident 
making the immediate presence of the worker indispensable.

2. Member States and/or management and labour may specify the conditions 
of access and detailed rules for applying clause 3.1 and limit this entitle 
ment to a certain amount of time per year and/or per case.

Clause 4: Final provisions

1. Member States may apply or introduce more favourable provisions that 
those set out in this agreement.

2. Implementation of the provisions of this agreement shall not constitute 
valid grounds for reducing the general level of protection afforded to 
workers in the field covered by this agreement. This shall not prejudice 
the right of Member States and/or management and labour to develop 
different legislative, regulatory or contractual provisions, in the light of 
changing circumstances (including the introduction of non-transferability), 
as long as the minimum requirements provided for in the present agree 
ment are complied with.

3. The present agreement shall not prejudice the right of management and 
labour to conclude, at the appropriate level including European level, 
agreements adapting and/or complementing the provisions of this agree 
ment in order to take into account particular circumstances.

4. Member States shall adopt the laws, regulations and administrative provi 
sions necessary to comply with the Council decision within a period of 
two years from its adoption or shall ensure that management and 
labour (') introduce the necessary measures by way of agreement by the 
end of this period. Member States may, if necessary to take account of 
particular difficulties or implementation by collective agreement, have 
up to a maximum of one additional year to comply with this decision.

5. The prevention and settlement of disputes and grievances arising from the 
application of this agreement shall be dealt with in accordance with 
national law, collective agreements and practices.

6. Without prejudice to the respective role of the Commission, national 
courts and the Court of Justice, any matter relating to the interpretation 
of this agreement at European level should, in the first instance, be 
referred by the Commission to the signatory parties who will give an 
opinion.

7. The signatory parties shall review the application of this agreement five 
years after the date of the Council decision if requested by one of the 
parties to this agreement.

Done at Brussels, 14 December 1995.

Fritz VERZETNITSCH, 

President of the ETUC

Emiho GABAGLIO, 

Secretary-General

ETUC
Bid Emile Jacqmain 155
B-1210 Brussels

(') Within the meaning of Article 2 (4) of the Agreement on social policy.
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Antonio Castellano AUYANET, 

President of the CEEP

Roger GOURVtS, 

Secretary-General

CEEP
Rue de la CharitS 15
B-1040 Brussels

Fran?ois PERIGOT, 

President of the Unice

Zygmunt TYSZKTEWICZ, 

Secretary-General

UNICE
Rue Joseph II 40
B-1040 Brussels
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Employment Rights Act 1996

CHAPTER 18 

ARRANGEMENT OF SECTIONS

PART! 
EMPLOYMENT PARTICULARS

Right to statements of employment particulars 
Section

1. Statement of initial employment particulars.
2. Statement of initial particulars: supplementary.
3. Note about disciplinary procedures and pensions.
4. Statement of changes.
5. Exclusion from rights to statements.
6. Reasonably accessible document or collective agreement.
7. Power to require particulars of further matters.

Right to itemised pay statement

8. Itemised pay statement.
9. Standing statement of fixed deductions.

10. Power to amend provisions about pay and standing statements.

Enforcement

11. References to industrial tribunals.
12. Determination of references.

PART II
PROTECTION OF WAGES 

Deductions by employer

13. Right not to suffer unauthorised deductions.
14. Excepted deductions.

Payments to employer

15. Right not to have to make payments to employer.
16. Excepted payments.
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Cash shortages and stock deficiencies in retail employment
Section * *

17. Introductory.
18. Limits on amount and time of deductions.
19. Wages determined by reference to shortages etc.
20. Limits on method and timing of payments.
21. Limit on amount of payments.
22. Final instalments of wages.

Enforcement

23. Complaints to industrial tribunals.
24. Determination of complaints.
25. Determinations: supplementary.
26. Complaints and other remedies.

Supplementary

27. Meaning of "wages" etc.

PART III 
GUARANTEE PAYMENTS

28. Right to guarantee payment.
29. Exclusions from right to guarantee payment.
30. Calculation of guarantee payment.
31. Limits on amount of and entitlement to guarantee payment.
32. Contractual remuneration.
33. Power to modify provisions about guarantee payments.
34. Complaints to industrial tribunals.
35. Exemption orders.

PART IV
SUNDAY WORKING FOR SHOP AND BETTING WORKERS 

Protected shop workers and betting workers
36. Protected shop workers and betting workers.
37. Contractual requirements relating to Sunday work.
38. Contracts with guaranteed hours.
39. Reduction of pay etc.

Opting-out of Sunday work

40. Notice of objection to Sunday working.
41. Opted-out shop workers and betting workers.
42. Explanatory statement.
43. Contractual requirements relating to Sunday work.

PARTY
PROTECTION FROM SUFFERING DETRIMENT IN EMPLOYMENT 

Rights not to suffer detriment

44. Health and safety cases.
45. Sunday working for shop and betting workers.
46. Trustees of occupational pension schemes.
47. Employee representatives.
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. . EnforcementSection J
48. Complaints to industrial tribunals.
49. Remedies.

PART VI
TIME OFF WORK

Public duties

50. Right to time off for public duties.
51. Complaints to industrial tribunals.

Looking for work and making arrangements for training

52. Right to time off to look for work or arrange training.
53. Right to remuneration for time off under section 52.
54. Complaints to industrial tribunals.

Ante-natal care

55. Right to time off for ante-natal care.
56. Right to remuneration for time off under section 55.
57. Complaints to industrial tribunals.

Occupational pension scheme trustees

58. Right to time off for pension scheme trustees.
59. Right to payment for time off under section 58.
60. Complaints to industrial tribunals.

Employee representatives

61. Right to time off for employee representatives.
62. Right to remuneration for time off under section 61.
63. Complaints to industrial tribunals.

PART VII
SUSPENSION FROM WORK 

Suspension on medical grounds

64. Right to remuneration on suspension on medical grounds.
65. Exclusions from right to remuneration.

Suspension on maternity grounds

66. Meaning of suspension on maternity grounds.
67. Right to offer of alternative work.
68. Right to remuneration.

General

69. Calculation of remuneration.
70. Complaints to industrial tribunals.
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PART VIII
MATERNITY RIGHTS

General right to maternity leave
Section

71. General right to maternity leave.
72. Commencement of maternity leave period.
73. Duration of maternity leave period.
74. Requirement to notify commencement of leave.
75. Requirement to notify pregnancy etc.
76. Requirement to notify return during maternity leave period.
77. Redundancy during maternity leave period.
78. Contractual rights to maternity leave.

Right to return to work

79. Right to return to work.
80. Requirement to notify return.
81. Redundancy before return.
82. Exercise of right to return.
83. Notified day of return.
84. Employee dismissed at or after end of maternity leave period.
85. Contractual rights to return.

PART IX
TERMINATION OF EMPLOYMENT 

Minimum period of notice

86. Rights of employer and employee to minimum notice.
87. Rights of employee in period of notice.
88. Employments with normal working hours.
89. Employments without normal working hours.
90. Short-term incapacity benefit and industrial injury benefit.
91. Supplementary.

Written statement of reasons for dismissal

92. Right to written statement of reasons for dismissal.
93. Complaints to industrial tribunal.

PARTX 
UNFAIR DISMISSAL

CHAPTER I
RIGHT NOT TO BE UNFAIRLY DISMISSED 

The right

94. The right.

Dismissal

95. Circumstances in which an employee is dismissed.
96. Failure to permit return after childbirth treated as dismissal.
97. Effective date of termination.
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_ . Fairness 
Section

98. General.
99. Pregnancy and childbirth.

100. Health and safety cases.
101. Shop workers and betting workers who refuse Sunday work.
102. Trustees of occupational pension schemes.
103. Employee representatives.
104. Assertion of statutory right.
105. Redundancy.
106. Replacements.
107. Pressure on employer to dismiss unfairly.

Exclusion of right

108. Qualifying period of employment.
109. Upper age limit.
110. Dismissal procedures agreements.

CHAPTER II 
REMEDIES FOR UNFAIR DISMISSAL

Introductory

111. Complaints to industrial tribunal.
112. The remedies: orders and compensation.

Orders for reinstatement or re-engagement

113. The orders.
114. Order for reinstatement.
115. Order for re-engagement.
116. Choice of order and its terms.
117. Enforcement of order and compensation.

	 Compensation

118. General.
119. Basic award.
120. Basic award: minimum in certain cases.
121. Basic award of two weeks' pay in certain cases.
122. Basic award: reductions.
123. Compensatory award.
124. Limit of compensatory award etc.
125. Special award.
126. Acts which are both unfair dismissal and discrimination.
127. Dismissal of woman at or after end of maternity leave period.

Interim relief

128. Interim relief pending determination of complaint.
129. Procedure on hearing of application and making of order.
130. Order for continuation of contract of employment.
131. Application for variation or revocation of order.
132. Consequence of failure to comply with order.
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CHAPTER III 
SUPPLEMENTARY

Section
133. Death of employer or employee.
134. Teachers in aided schools.

PART XI 
REDUNDANCY PAYMENTS ETC.

CHAPTER I 
RIGHT TO REDUNDANCY PAYMENT

135. The right.

CHAPTER II
RIGHT ON DISMISSAL BY REASON OF REDUNDANCY 

Dismissal by reason of redundancy

136. Circumstances in which an employee is dismissed.
137. Failure to permit return after childbirth treated as dismissal.
138. No dismissal in cases of renewal of contract or re-engagement.
139. Redundancy.

Exclusions

140. Summary dismissal.
141. Renewal of contract or re-engagement.
142. Employee anticipating expiry of employer's notice.
143. Strike during currency of employer's notice.
144. Provisions supplementary to section 143.

Supplementary

145. The relevant date.
146. Provisions supplementing sections 138 and 141.

CHAPTER III
RIGHT BY REASON OF LAY-OFF OR SHORT-TIME 

Lay-off and short-time

147. Meaning of "lay-off' and "short-time".
148. Eligibility by reason of lay-off or short-time.

Exclusions
149. Counter-notices.
150. Resignation.
151. Dismissal.
152. Likelihood of full employment.

Supplementary

153. The relevant date.
154. Provisions supplementing sections 148 and 152.
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CHAPTER IV 
GENERAL EXCLUSIONS FROM RIGHT

Section
155. Qualifying period of employment.
156. Upper age limit.
157. Exemption orders.
158. Pension rights.
159. Public offices etc.
160. Overseas government employment.
161. Domestic servants.

CHAPTER V 
OTHER PROVISIONS ABOUT REDUNDANCY PAYMENTS

162. Amount of a redundancy payment.
163. References to industrial tribunals.
164. Claims for redundancy payment.
165. Written particulars of redundancy payment.

CHAPTER VI 
PAYMENTS BY SECRETARY OF STATE

166. Applications for payments.
167. Making of payments.
168. Amount of payments.
169. Information relating to applications for payments.
170. References to industrial tribunals.

CHAPTER VII
SUPPLEMENTARY

Application of Part to particular cases

171. Employment not under contract of employment.
172. Termination of employment by statute.
173. Employees paid by person other than employer.

Death of employer or employee

174. Death of employer: dismissal.
175. Death of employer: lay-off and short-time.
176. Death of employee.

Equivalent payments 

111. References to industrial tribunals.

Other supplementary provisions

178. Old statutory compensation schemes.
179. Notices.
180. Offences.
181. Interpretation.

PART XII 
INSOLVENCY OF EMPLOYERS

182. Employee's rights on insolvency of employer.

Vll
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Section
183. Insolvency.
184. Debts to which Part applies.
185. The appropriate date.
186. Limit on amount payable under section 182.
187. Role of relevant officer.
188. Complaints to industrial tribunals.
189. Transfer to Secretary of State of rights and remedies.
190. Power to obtain information.

PART XIII
MISCELLANEOUS

CHAPTER I
PARTICULAR TYPES OF EMPLOYMENT 

Crown employment etc.

191. Crown employment.
192. Armed forces.
193. National security.

Parliamentary staff

194. House of Lords staff.
195. House of Commons staff.

Excluded classes of employment

196. Employment outside Great Britain.
197. Fixed-term contracts.
198. Short-term employment.
199. Mariners.
200. Police officers.

Offshore employment
201. Power to extend employment legislation to offshore employment.

CHAPTER II
OTHER MISCELLANEOUS MATTERS 

Restrictions on disclosure of information
202. National security.

Contracting out etc. and remedies
203. Restrictions on contracting out.
204. Law governing employment.
205. Remedy for infringement of certain rights.

General provisions about death of employer or employee
206. Institution or continuance of tribunal proceedings.
207. Rights and liabilities accruing after death.
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_ . Modifications of Act Section J J
208. Review of limits.
209. Powers to amend Act.

PART XIV 
INTERPRETATION

CHAPTER I 
CONTINUOUS EMPLOYMENT

210. Introductory.
211. Period of continuous employment.
212. Weeks counting in computing period.
213. Intervals in employment.
214. Special provisions for redundancy payments.
215. Employment abroad etc.
216. Industrial disputes.
217. Reinstatement after military service.
218. Change of employer.
219. Reinstatement or re-engagement of dismissed employee.

CHAPTER II
A WEEK'S PAY
Introductory

220. Introductory.

Employments with normal working hours

221. General.
222. Remuneration varying according to time of work.
223. Supplementary.

Employments with no normal working hours

224. Employments with no normal working hours.

The calculation date

225. Rights during employment.
226. Rights on termination.

Maximum amount of week's pay

227. Maximum amount.

Miscellaneous

228. New employments and other special cases.
229. Supplementary.

CHAPTER III 
OTHER INTERPRETATION PROVISIONS

230. Employees, workers etc.
231. Associated employers.

IX
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Section
232. Shop workers.
233. Betting workers.
234. Normal working hours.
235. Other definitions.

PART XV
GENERAL AND SUPPLEMENTARY 

General
236. Orders and regulations.
237. Financial provisions.

Reciprocal arrangements

238. Reciprocal arrangements with Northern Ireland.
239. Reciprocal arrangements with Isle of Man.

Final provisions

240. Consequential amendments.
241. Transitionals, savings and transitory provisions.
242. Repeals and revocations.
243. Commencement.
244. Extent.
245. Short title.

SCHEDULES:
Schedule 1—Consequential amendments.
Schedule 2—Transitional provisions, savings and transitory

provisions.
Part I—Transitional provisions and savings. 

Part II—Transitory provisions. 
Schedule 3—Repeals and revocations. 

Part I—Repeals. 
Part II—Revocations.
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Employment Rights Act 1996
1996 CHAPTER 18

An Act to consolidate enactments relating to employment rights.
[22nd May 1996]

B E IT ENACTED by the Queen's most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the 

authority of the same, as follows:—

PART!
EMPLOYMENT PARTICULARS 

Right to statements of employment particulars

1.—(1) Where an employee begins employment with an employer, the 
employer shall give to the employee a written statement of particulars of 
employment.

(2) The statement may (subject to section 2(4)) be given in instalments 
and (whether or not given in instalments) shall be given not later than two 
months after the beginning of the employment.

(3) The statement shall contain particulars of—
(a) the names of the employer and employee,
(b) the date when the employment began, and
(c) the date on which the employee's period of continuous 

employment began (taking into account any employment with 
a previous employer which counts towards that period).

(4) The statement shall also contain particulars, as at a specified date 
not more than seven days before the statement (or the instalment 
containing them) is given, of—

(a) the scale or rate of remuneration or the method of calculating 
remuneration,

(b) the intervals at which remuneration is paid (that is, weekly, 
monthly or other specified intervals),

Statement of 
initial
employment 
particulars.
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(c) any terms and conditions relating to hours of work (including 

any terms and conditions relating to normal working hours),
(d) any terms and conditions relating to any of the following—

(i) entitlement to holidays, including public holidays, and 
holiday pay (the particulars given being sufficient to enable 
the employee's entitlement, including any entitlement to 
accrued holiday pay on the termination of employment, to be 
precisely calculated),

(ii) incapacity for work due to sickness or injury, including 
any provision for sick pay, and

(iii) pensions and pension schemes,
(e) the length of notice which the employee is obliged to give and 

entitled to receive to terminate his contract of employment,
(f) the title of the job which the employee is employed to do or a brief 

description of the work for which he is employed,
(g) where the employment is not intended to be permanent, the 

period for which it is expected to continue or, if it is for a fixed 
term, the date when it is to end,

(h) either the place of work or, where the employee is required or 
permitted to work at various places, an indication of that and 
of the address of the employer,

(j) any collective agreements which directly affect the terms and 
conditions of the employment including, where the employer is 
not a party, the persons by whom they were made, and

(k) where the employee is required to work outside the United 
Kingdom for a period of more than one month—

(i) the period for which he is to work outside the United 
Kingdom,

(ii) the currency in which remuneration is to be paid while 
he is working outside the United Kingdom,

(iii) any additional remuneration payable to him, and any 
benefits to be provided to or in respect of him, by reason of 
his being required to work outside the United Kingdom, and

(iv) any terms and conditions relating to his return to the 
United Kingdom.

(5) Subsection (4)(d)(iii) does not apply to an employee of a body or 
authority if—

(a) the employee's pension rights depend on the terms of a pension 
scheme established under any provision contained in or having 
effect under any Act, and

(b) any such provision requires the body or authority to give to a 
new employee information concerning the employee's pension 
rights or the determination of questions affecting those rights.

Statement of 2.—(1) If, in the case of a statement under section 1, there are no 
initial particulars: particulars to be entered under any of the heads of paragraph (d) or (k) 
supplementary. of subsection (4) of that section, or under any of the other paragraphs of 

subsection (3) or (4) of that section, that fact shall be stated.
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(2) A statement under section 1 may refer the employee for particulars 
of any of the matters specified in subsection (4)(d)(ii) and (iii) of that 
section to the provisions of some other document which is reasonably 
accessible to the employee.

(3) A statement under section 1 may refer the employee for particulars 
of either of the matters specified in subsection (4)(e) of that section to the 
law or to the provisions of any collective agreement directly affecting the 
terms and conditions of the employment which is reasonably accessible 
to the employee.

(4) The particulars required by section 1(3) and (4)(a) to (c), (d)(i), (0 
and (h) shall be included in a single document.

(5) Where before the end of the period of two months after the 
beginning of an employee's employment the employee is to begin to work 
outside the United Kingdom for a period of more than one month, the 
statement under section 1 shall be given to him not later than the time 
when he leaves the United Kingdom in order to begin so to work.

(6) A statement shall be given to a person under section 1 even if his 
employment ends before the end of the period within which the statement 
is required to be given.

PARTI

3.—(1) A statement under section 1 shall include a note—
(a) specifying any disciplinary rules applicable to the employee or 

referring the employee to the provisions of a document 
specifying such rules which is reasonably accessible to the 
employee,

(b) specifying (by description or otherwise)—
(i) a person to whom the employee can apply if dissatisfied 

with any disciplinary decision relating to him, and
(ii) a person to whom the employee can apply for the 

purpose of seeking redress of any grievance relating to his 
employment,

and the manner in which any such application should be 
made, and

(c) where there are further steps consequent on any such 
application, explaining those steps or referring to the provisions 
of a document explaining them which is reasonably accessible 
to the employee.

(2) Subsection (1) does not apply to rules, disciplinary decisions, 
grievances or procedures relating to health or safety at work.

(3) The note need not comply with the following provisions of 
subsection (1)—

(a) paragraph (a),
(b) in paragraph (b), sub-paragraph (i) and the words following sub- 

paragraph (ii) so far as relating to sub-paragraph (i), and
(c) paragraph (c),

if on the date when the employee's employment began the relevant 
number of employees was less than twenty.

Note about 
disciplinary 
procedures and 
pensions.
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(4) In subsection (3) "the relevant number of employees", in relation to 
an employee, means the number of employees employed by his employer 
added to the number of employees employed by any associated employer.

(5) The note shall also state whether there is in force a contracting-out 
certificate (issued in accordance with Chapter I of Part III of the Pension 
Schemes Act 1993) stating that the employment is contracted-out 
employment (for the purposes of that Part of that Act).

Statement of 4.—(1) If, after the material date, there is a change in any of the matters 
changes. particulars of which are required by sections 1 to 3 to be included or 

referred to in a statement under section 1, the employer shall give to the 
employee a written statement containing particulars of the change.

(2) For the purposes of subsection (1)—
(a) in relation to a matter particulars of which are included or 

referred to in a statement given under section 1 otherwise than 
in instalments, the material date is the date to which the 
statement relates,

(b) in relation to a matter particulars of which—
(i) are included or referred to in an instalment of a 

statement given under section 1, or
(ii) are required by section 2(4) to be included in a single 

document but are not included in an instalment of a 
statement given under section 1 which does include other 
particulars to which that provision applies,

the material date is the date to which the instalment relates, and
(c) in relation to any other matter, the material date is the date by 

which a statement under section 1 is required to be given.

(3) A statement under subsection (1) shall be given at the earliest 
opportunity and, in any event, not later than—

(a) one month after the change in question, or
(b) where that change results from the employee being required to 

work outside the United Kingdom for a period of more than one 
month, the time when he leaves the United Kingdom in order to 
begin so to work, if that is earlier.

(4) A statement under subsection (1) may refer the employee to the 
provisions of some other document which is reasonably accessible to the 
employee for a change in any of the matters specified in sections l(4)(d)(ii) 
and (iii) and 3(l)(a) and (c).

(5) A statement under subsection (1) may refer the employee for a 
change in either of the matters specified in section l(4)(e) to the law or to 
the provisions of any collective agreement directly affecting the terms and 
conditions of the employment which is reasonably accessible to the 
employee.

(6) Where, after an employer has given to an employee a statement 
under section 1, either—

(a) the name of the employer (whether an individual or a body 
corporate or partnership) is changed without any change in the 
identity of the employer, or



Employment Rights Act 1996 c. 18

PARTI
(b) the identity of the employer is changed in circumstances in which 

the continuity of the employee's period of employment is not 
broken,

and subsection (7) applies in relation to the change, the person who is the 
employer immediately after the change is not required to give to the 
employee a statement under section 1; but the change shall be treated as 
a change falling within subsection (1) of this section.

(7) This subsection applies in relation to a change if it does not involve 
any change in any of the matters (other than the names of the parties) 
particulars of which are required by sections 1 to 3 to be included or 
referred to in the statement under section 1.

(8) A statement under subsection (1) which informs an employee of a 
change such as is referred to in subsection (6)(b) shall specify the date on 
which the employee's period of continuous employment began.

5.—(1) Sections 1 to 4 apply to an employee who at any time comes or Exclusion from 
ceases to come within the exceptions from those sections provided by rights to 
sections 196 and 199, and under section 209, as if his employment with his statements. 
employer terminated or began at that time.

(2) The fact that section 1 is directed by subsection (1) to apply to an 
employee as if his employment began on his ceasing to come within the 
exceptions referred to in that subsection does not affect the obligation 
under section l(3)(b) to specify the date on which his employment 
actually began.

6. In sections 2 to 4 references to a document or collective agreement 
which is reasonably accessible to an employee are references to a 
document or collective agreement which—

(a) the employee has reasonable opportunities of reading in the 
course of his employment, or

(b) is made reasonably accessible to the employee in some other 
way.

Reasonably 
accessible 
document or 
collective 
agreement.

7. The Secretary of State may by order provide that section 1 shall have Power to require 
effect as if particulars of such further matters as may be specified in the particulars of 
order were included in the particulars required by that section; and, for further matters. 
that purpose, the order may include such provisions amending that 
section as appear to the Secretary of State to be expedient.

Right to itemised pay statement

8.—(1) An employee has the right to be given by his employer, at or Itemised pay 
before the time at which any payment of wages or salary is made to him, statement. 
a written itemised pay statement.

(2) The statement shall contain particulars of—
(a) the gross amount of the wages or salary,
(b) the amounts of any variable, and (subject to section 9) any fixed, 

deductions from that gross amount and the purposes for which 
they are made,

(c) the net amount of wages or salary payable, and
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(d) where different parts of the net amount are paid in different 
ways, the amount and method of payment of each part- 
payment.

Standing 
statement of fixed 
deductions.

9.—(1) A pay statement given in accordance with section 8 need not 
contain separate particulars of a fixed deduction if—

(a) it contains instead an aggregate amount of fixed deductions, 
including that deduction, and

(b) the employer has given to the employee, at or before the time at 
which the pay statement is given, a standing statement of fixed 
deductions which satisfies subsection (2).

(2) A standing statement of fixed deductions satisfies this subsection 
if—

(a) it is in writing,
(b) it contains, in relation to each deduction comprised in the 

aggregate amount of deductions, particulars of—
(i) the amount of the deduction,
(ii) the intervals at which the deduction is to be made, and
(iii) the purpose for which it is made, and

(c) it is (in accordance with subsection (5)) effective at the date on 
which the pay statement is given.

(3) A standing statement of fixed deductions may be amended, 
whether by—

(a) addition of a new deduction,
(b) a change in the particulars, or
(c) cancellation of an existing deduction,

by notice in writing, containing particulars of the amendment, given by 
the employer to the employee.

(4) An employer who has given to an employee a standing statement 
of fixed deductions shall—

(a) within the period of twelve months beginning with the date on 
which the first standing statement was given, and

(b) at intervals of not more than twelve months afterwards,
re-issue it in a consolidated form incorporating any amendments notified 
in accordance with subsection (3).

(5) For the purposes of subsection (2)(c) a standing statement of fixed 
deductions—

(a) becomes effective on the date on which it is given to the 
employee, and

(b) ceases to be effective at the end of the period of twelve months 
beginning with that date or, where it is re-issued in accordance 
with subsection (4), with the end of the period of twelve months 
beginning with the date of the last re-issue.
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10. The Secretary of State may by order—
(a) vary the provisions of sections 8 and 9 as to the particulars which 

must be included in a pay statement or a standing statement of 
fixed deductions by adding items to, or removing items from, 
the particulars listed in those sections or by amending any such 
particulars, and

(b) vary the provisions of subsections (4) and (5) of section 9 so as 
to shorten or extend the periods of twelve months referred to in 
those subsections, or those periods as varied from time to time 
under this section.

PART!
Power to amend 
provisions about 
pay and standing 
statements.

Enforcement

11.—(1) Where an employer does not give an employee a statement as 
required by section 1, 4 or 8 (either because he gives him no statement or 
because the statement he gives does not comply with what is required), the 
employee may require a reference to be made to an industrial tribunal to 
determine what particulars ought to have been included or referred to in a 
statement so as to comply with the requirements of the section concerned.

(2) Where—
(a) a statement purporting to be a statement under section 1 or 4, or 

a pay statement or a standing statement of fixed deductions 
purporting to comply with section 8 or 9, has been given to an 
employee, and

(b) a question arises as to the particulars which ought to have been 
included or referred to in the statement so as to comply with the 
requirements of this Part,

either the employer or the employee may require the question to be 
referred to and determined by an industrial tribunal.

(3) For the purposes of this section—
(a) a question as to the particulars which ought to have been 

included in the note required by section 3 to be included in the 
statement under section 1 does not include any question 
whether the employment is, has been or will be contracted-out 
employment (for the purposes of Part III of the Pension 
Schemes Act 1993), and

(b) a question as to the particulars which ought to have been 
included in a pay statement or standing statement of fixed 
deductions does not include a question solely as to the accuracy 
of an amount stated in any such particulars.

(4) An industrial tribunal shall not consider a reference under this 
section in a case where the employment to which the reference relates has 
ceased unless an application requiring the reference to be made was 
made—

(a) before the end of the period of three months beginning with the 
date on which the employment ceased, or

(b) within such further period as the tribunal considers reasonable 
in a case where it is satisfied that it was not reasonably 
practicable for the application to be made before the end of that 
period of three months.

References to
industrial
tribunals.

1993c. 48.
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PARTI
Determination of 
references.

12.—(1) Where, on a reference under section 11(1), an industrial 
tribunal determines particulars as being those which ought to have been 
included or referred to in a statement given under section 1 or 4, the 
employer shall be deemed to have given to the employee a statement in 
which those particulars were included, or referred to, as specified in the 
decision of the tribunal.

(2) On determining a reference under section 11(2) relating to a 
statement purporting to be a statement under section 1 or 4, an industrial 
tribunal may—

(a) confirm the particulars as included or referred to in the statement 
given by the employer,

(b) amend those particulars, or
(c) substitute other particulars for them,

as the tribunal may determine to be appropriate; and the statement shall 
be deemed to have been given by the employer to the employee in 
accordance with the decision of the tribunal.

(3) Where on a reference under section 11 an industrial tribunal 
finds—

(a) that an employer has failed to give an employee any pay 
statement in accordance with section 8, or

(b) that a pay statement or standing statement of fixed deductions 
does not, in relation to a deduction, contain the particulars 
required to be included in that statement by that section or 
section 9,

the tribunal shall make a declaration to that effect.
(4) Where on a reference in the case of which subsection (3) applies the 

tribunal further finds that any unnotified deductions have been made 
from the pay of the employee during the period of thirteen weeks 
immediately preceding the date of the application for the reference 
(whether or not the deductions were made in breach of the contract of 
employment), the tribunal may order the employer to pay the employee 
a sum not exceeding the aggregate of the unnotified deductions so made.

(5) For the purposes of subsection (4) a deduction is an unnotified 
deduction if it is made without the employer giving the employee, in any 
pay statement or standing statement of fixed deductions, the particulars 
of the deduction required by section 8 or 9.

Right not to suffer
unauthorised
deductions.

PART II
PROTECTION OF WAGES 
Deductions by employer

13.—(1) An employer shall not make a deduction from wages of a 
worker employed by him unless—

(a) the deduction is required or authorised to be made by virtue of 
a statutory provision or a relevant provision of the worker's 
contract, or

(b) the worker has previously signified in writing his agreement or 
consent to the making of the deduction.

(2) In this section "relevant provision", in relation to a worker's 
contract, means a provision of the contract comprised—
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(a) in one or more written terms of the contract of which the 

employer has given the worker a copy on an occasion prior to 
the employer making the deduction in question, or

(b) in one or more terms of the contract (whether express or implied 
and, if express, whether oral or in writing) the existence and 
effect, or combined effect, of which in relation to the worker the 
employer has notified to the worker in writing on such an 
occasion.

(3) Where the total amount of wages paid on any occasion by an 
employer to a worker employed by him is less than the total amount of 
the wages properly payable by him to the worker on that occasion (after 
deductions), the amount of the deficiency shall be treated for the purposes 
of this Part as a deduction made by the employer from the worker's wages 
on that occasion.

(4) Subsection (3) does not apply in so far as the deficiency is 
attributable to an error of any description on the part of the employer 
affecting the computation by him of the gross amount of the wages 
properly payable by him to the worker on that occasion.

(5) For the purposes of this section a relevant provision of a worker's 
contract having effect by virtue of a variation of the contract does not 
operate to authorise the making of a deduction on account of any conduct 
of the worker, or any other event occurring, before the variation took 
effect.

(6) For the purposes of this section an agreement or consent signified 
by a worker does not operate to authorise the making of a deduction on 
account of any conduct of the worker, or any other event occurring, 
before the agreement or consent was signified.

(7) This section does not affect any other statutory provision by virtue 
of which a sum payable to a worker by his employer but not constituting 
"wages" within the meaning of this Part is not to be subject to a deduction 
at the instance of the employer.

14.—(1) Section 13 does not apply to a deduction from a worker's Excepted 
wages made by his employer where the purpose of the deduction is the deductions. 
reimbursement of the employer in respect of—

(a) an overpayment of wages, or
(b) an overpayment in respect of expenses incurred by the worker in 

carrying out his employment,
made (for any reason) by the employer to the worker.

(2) Section 13 does not apply to a deduction from a worker's wages 
made by his employer in consequence of any disciplinary proceedings if 
those proceedings were held by virtue of a statutory provision.

(3) Section 13 does not apply to a deduction from a worker's wages 
made by his employer in pursuance of a requirement imposed on the 
employer by a statutory provision to deduct and pay over to a public 
authority amounts determined by that authority as being due to it from 
the worker if the deduction is made in accordance with the relevant 
determination of that authority.
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(4) Section 13 does not apply to a deduction from a worker's wages 

made by his employer in pursuance of any arrangements which have been 
established—

(a) in accordance with a relevant provision of his contract to the 
inclusion of which in the contract the worker has signified his 
agreement or consent in writing, or

(b) otherwise with the prior agreement or consent of the worker 
signified in writing,

and under which the employer is to deduct and pay over to a third person 
amounts notified to the employer by that person as being due to him from 
the worker, if the deduction is made in accordance with the relevant 
notification by that person.

(5) Section 13 does not apply to a deduction from a worker's wages 
made by his employer where the worker has taken part in a strike or other 
industrial action and the deduction is made by the employer on account 
of the worker's having taken part in that strike or other action.

(6) Section 13 does not apply to a deduction from a worker's wages 
made by his employer with his prior agreement or consent signified in 
writing where the purpose of the deduction is the satisfaction (whether 
wholly or in part) of an order of a court or tribunal requiring the payment 
of an amount by the worker to the employer.

Right not to have 
to make payments 
to employer.

Payments to employer

15.—(1) An employer shall not receive a payment from a worker 
employed by him unless—

(a) the payment is required or authorised to be made by virtue of a 
statutory provision or a relevant provision of the worker's 
contract, or

(b) the worker has previously signified in writing his agreement or 
consent to the making of the payment.

(2) In this section "relevant provision", in relation to a worker's 
contract, means a provision of the contract comprised—

(a) in one or more written terms of the contract of which the 
employer has given the worker a copy on an occasion prior to 
the employer receiving the payment in question, or

(b) in one or more terms of the contract (whether express or implied 
and, if express, whether oral or in writing) the existence and 
effect, or combined effect, of which in relation to the worker the 
employer has notified to the worker in writing on such an 
occasion.

(3) For the purposes of this section a relevant provision of a worker's 
contract having effect by virtue of a variation of the contract does not 
operate to authorise the receipt of a payment on account of any conduct 
of the worker, or any other event occurring, before the variation took 
effect.

(4) For the purposes of this section an agreement or consent signified 
by a worker does not operate to authorise the receipt of a payment on 
account of any conduct of the worker, or any other event occurring, 
before the agreement or consent was signified.
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(5) Any reference in this Part to an employer receiving a payment from 
a worker employed by him is a reference to his receiving such a payment 
in his capacity as the worker's employer.

PART II

16.—(1) Section 15 does not apply to a payment received from a worker 
by his employer where the purpose of the payment is the reimbursement 
of the employer in respect of—

(a) an overpayment of wages, or
(b) an overpayment in respect of expenses incurred by the worker in 

carrying out his employment,
made (for any reason) by the employer to the worker.

(2) Section 15 does not apply to a payment received from a worker by 
his employer in consequence of any disciplinary proceedings if those 
proceedings were held by virtue of a statutory provision.

(3) Section 15 does not apply to a payment received from a worker by 
his employer where the worker has taken part in a strike or other 
industrial action and the payment has been required by the employer on 
account of the worker's having taken part in that strike or other action.

(4) Section 15 does not apply to a payment received from a worker by 
his employer where the purpose of the payment is the satisfaction 
(whether wholly or in part) of an order of a court or tribunal requiring the 
payment of an amount by the worker to the employer.

Excepted 
payments.

Cash shortages and stock deficiencies in retail employment 

17.—(1) In the following provisions of this Part— Introductory.
"cash shortage" means a deficit arising in relation to amounts 

received in connection with retail transactions, and
"stock deficiency" means a stock deficiency arising in the course of 

retail transactions.
(2) In the following provisions of this Part "retail employment", in 

relation to a worker, means employment involving (whether or not on a 
regular basis)—

(a) the carrying out by the worker of retail transactions directly with 
members of the public or with fellow workers or other 
individuals in their personal capacities, or

(b) the collection by the worker of amounts payable in connection 
with retail transactions carried out by other persons directly 
with members of the public or with fellow workers or other 
individuals in their personal capacities.

(3) References in this section to a "retail transaction" are to the sale or 
supply of goods or the supply of services (including financial services).

(4) References in the following provisions of this Part to a deduction 
made from wages of a worker in retail employment, or to a payment 
received from such a worker by his employer, on account of a cash 
shortage or stock deficiency include references to a deduction or payment 
so made or received on account of—

(a) any dishonesty or other conduct on the part of the worker which 
resulted in any such shortage or deficiency, or
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(b) any other event in respect of which he (whether or not together 

with any other workers) has any contractual liability and which 
so resulted,

in each case whether or not the amount of the deduction or payment is 
designed to reflect the exact amount of the shortage or deficiency.

(5) References in the following provisions of this Part to the recovery 
from a worker of an amount in respect of a cash shortage or stock 
deficiency accordingly include references to the recovery from him of an 
amount in respect of any such conduct or event as is mentioned in 
subsection (4)(a) or (b).

(6) In the following provisions of this Part "pay day", in relation to a 
worker, means a day on which wages are payable to the worker.

Limits on amount 
and time of 
deductions.

18.—(1) Where (in accordance with section 13) the employer of a 
worker in retail employment makes, on account of one or more cash 
shortages or stock deficiencies, a deduction or deductions from wages 
payable to the worker on a pay day, the amount or aggregate amount of 
the deduction or deductions shall not exceed one-tenth of the gross 
amount of the wages payable to the worker on that day.

(2) Where the employer of a worker in retail employment makes a 
deduction from the worker's wages on account of a cash shortage or stock 
deficiency, the employer shall not be treated as making the deduction in 
accordance with section 13 unless (in addition to the requirements of that 
section being satisfied with respect to the deduction)—

(a) the deduction is made, or
(b) in the case of a deduction which is one of a series of deductions 

relating to the shortage or deficiency, the first deduction in the 
series was made,

not later than the end of the relevant period.

(3) In subsection (2) "the relevant period" means the period of twelve 
months beginning with the date when the employer established the 
existence of the shortage or deficiency or (if earlier) the date when he 
ought reasonably to have done so.

Wages determined 
by reference to 
shortages etc.

19.—(1) This section applies where—
(a) by virtue of an agreement between a worker in retail employment 

and his employer, the amount of the worker's wages or any part 
of them is or may be determined by reference to the incidence of 
cash shortages or stock deficiencies, and

(b) the gross amount of the wages payable to the worker on any pay 
day is, on account of any such shortages or deficiencies, less than 
the gross amount of the wages that would have been payable to 
him on that day if there had been no such shortages or 
deficiencies.

(2) The amount representing the difference between the two amounts 
referred to in subsection (l)(b) shall be treated for the purposes of this 
Part as a deduction from the wages payable to the worker on that day 
made by the employer on account of the cash shortages or stock 
deficiencies in question.
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(3) The second of the amounts referred to in subsection (l)(b) shall be 
treated for the purposes of this Part (except subsection (1)) as the gross 
amount of the wages payable to him on that day.

(4) Accordingly—
(a) section 13, and
(b) if the requirements of section 13 and subsection (2) of section 18 

are satisfied, subsection (1) of section 18,
have effect in relation to the amount referred to in subsection (2) of this 
section.

PART II

20.—(1) Where the employer of a worker in retail employment receives 
from the worker a payment on account of a cash shortage or stock 
deficiency, the employer shall not be treated as receiving the payment in 
accordance with section 15 unless (in addition to the requirements of that 
section being satisfied with respect to the payment) he has previously—

(a) notified the worker in writing of the worker's total liability to 
him in respect of that shortage or deficiency, and

(b) required the worker to make the payment by means of a demand 
for payment made in accordance with the following provisions 
of this section.

(2) A demand for payment made by the employer of a worker in retail 
employment in respect of a cash shortage or stock deficiency—

(a) shall be made in writing, and
(b) shall be made on one of the worker's pay days.

(3) A demand for payment in respect of a particular cash shortage or 
stock deficiency, or (in the case of a series of such demands) the first such 
demand, shall not be made—

(a) earlier than the first pay day of the worker following the date 
when he is notified of his total liability in respect of the shortage 
or deficiency in pursuance of subsection (l)(a) or, where he is so 
notified on a pay day, earlier than that day, or

(b) later than the end of the period of twelve months beginning with 
the date when the employer established the existence of the 
shortage or deficiency or (if earlier) the date when he ought 
reasonably to have done so.

(4) For the purposes of this Part a demand for payment shall be treated 
as made by the employer on one of a worker's pay days if it is given to the 
worker or posted to, or left at, his last known address—

(a) on that pay day, or
(b) in the case of a pay day which is not a working day of the 

employer's business, on the first such working day following 
that pay day.

(5) Legal proceedings by the employer of a worker in retail 
employment for the recovery from the worker of an amount in respect of 
a cash shortage or stock deficiency shall not be instituted by the employer 
after the end of the period referred to in subsection (3)(b) unless the 
employer has within that period made a demand for payment in respect 
of that amount in accordance with this section.

Limits on method 
and timing of 
payments.
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PART II
Limit on amount 21.—(1) Where the employer of a worker in retail employment makes 
of payments. on any pay day one or more demands for payment in accordance with 

section 20, the amount or aggregate amount required to be paid by the 
worker in pursuance of the demand or demands shall not exceed—

(a) one-tenth of the gross amount of the wages payable to the 
worker on that day, or

(b) where one or more deductions falling within section 18(1) are 
made by the employer from those wages, such amount as 
represents the balance of that one-tenth after subtracting the 
amount or aggregate amount of the deduction or deductions.

(2) Once an amount has been required to be paid by means of a 
demand for payment made in accordance with section 20 on any pay day, 
that amount shall not be taken into account under subsection (1) as it 
applies to any subsequent pay day, even though the employer is obliged 
to make further requests for it to be paid.

(3) Where in any legal proceedings the court finds that the employer of 
a worker in retail employment is (in accordance with section 15 as it 
applies apart from section 20(1)) entitled to recover an amount from the 
worker in respect of a cash shortage or stock deficiency, the court shall, 
in ordering the payment by the worker to the employer of that amount, 
make such provision as appears to the court to be necessary to ensure that 
it is paid by the worker at a rate not exceeding that at which it could be 
recovered from him by the employer in accordance with this section.

Final instalments 
of wages.

22.—(1) In this section "final instalment of wages", in relation to a 
worker, means—

(a) the amount of wages payable to the worker which consists of or 
includes an amount payable by way of contractual 
remuneration in respect of the last of the periods for which he 
is employed under his contract prior to its termination for any 
reason (but excluding any wages referable to any earlier such 
period), or

(b) where an amount in lieu of notice is paid to the worker later than 
the amount referred to in paragraph (a), the amount so paid,

in each case whether the amount in question is paid before or after the 
termination of the worker's contract.

(2) Section 18(1) does not operate to restrict the amount of any 
deductions which may (in accordance with section 13(1)) be made by the 
employer of a worker in retail employment from the worker's final 
instalment of wages.

(3) Nothing in section 20 or 21 applies to a payment falling within 
section 20(1) which is made on or after the day on which any such 
worker's final instalment of wages is paid; but (even if the requirements 
of section 15 would otherwise be satisfied with respect to it) his employer 
shall not be treated as receiving any such payment in accordance with that 
section if the payment was first required to be made after the end of the 
period referred to in section 20(3)(b).

(4) Section 21(3) does not apply to an amount which is to be paid by 
a worker on or after the day on which his final instalment of wages is paid.
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Enforcement 

23.—(1) A worker may present a complaint to an industrial tribunal—
(a) that his employer has made a deduction from his wages in 

contravention of section 13 (including a deduction made in 
contravention of that section as it applies by virtue of section 
18(2)),

(b) that his employer has received from him a payment in 
contravention of section 15 (including a payment received in 
contravention of that section as it applies by virtue of section 
20(1)),

(c) that his employer has recovered from his wages by means of one 
or more deductions falling within section 18(1) an amount or 
aggregate amount exceeding the limit applying to the deduction 
or deductions under that provision, or

(d) that his employer has received from him in pursuance of one or 
more demands for payment made (in accordance with section 
20) on a particular pay day, a payment or payments of an 
amount or aggregate amount exceeding the limit applying to the 
demand or demands under section 21(1).

(2) Subject to subsection (4), an industrial tribunal shall not consider 
a complaint under this section unless it is presented before the end of the 
period of three months beginning with—

(a) in the case of a complaint relating to a deduction by the 
employer, the date of payment of the wages from which the 
deduction was made, or

(b) in the case of a complaint relating to a payment received by the 
employer, the date when the payment was received.

(3) Where a complaint is brought under this section in respect of—
(a) a series of deductions or payments, or
(b) a number of payments falling within subsection (l)(d) and made 

in pursuance of demands for payment subject to the same limit 
under section 21(1) but received by the employer on different 
dates,

the references in subsection (2) to the deduction or payment are to the last 
deduction or payment in the series or to the last of the payments so 
received.

(4) Where the industrial tribunal is satisfied that it was not reasonably 
practicable for a complaint under this section to be presented before the 
end of the relevant period of three months, the tribunal may consider the 
complaint if it is presented within such further period as the tribunal 
considers reasonable.

24. Where a tribunal finds a complaint under section 23 well-founded, 
it shall make a declaration to that effect and shall order the employer—

(a) in the case of a complaint under section 23(1 )(a), to pay to the 
worker the amount of any deduction made in contravention of 
section 13,

(b) in the case of a complaint under section 23(l)(b), to repay to the 
worker the amount of any payment received in contravention of 
section 15,

PART II

Complaints to
industrial
tribunals.

Determination of 
complaints.
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PART II
(c) in the case of a complaint under section 23(l)(c), to pay to the 

worker any amount recovered from him in excess of the limit 
mentioned in that provision, and

(d) in the case of a complaint under section 23(l)(d), to repay to the 
worker any amount received from him in excess of the limit 
mentioned in that provision.

Determinations: 25.—(1) Where, in the case of any complaint under section 23(l)(a), a 
supplementary. tribunal finds that, although neither of the conditions set out in section 

13(l)(a) and (b) was satisfied with respect to the whole amount of the 
deduction, one of those conditions was satisfied with respect to any lesser 
amount, the amount of the deduction shall for the purposes of section 
24(a) be treated as reduced by the amount with respect to which that 
condition was satisfied.

(2) Where, in the case of any complaint under section 23(l)(b), a 
tribunal finds that, although neither of the conditions set out in section 
15(l)(a) and (b) was satisfied with respect to the whole amount of the 
payment, one of those conditions was satisfied with respect to any lesser 
amount, the amount of the payment shall for the purposes of section 24(b) 
be treated as reduced by the amount with respect to which that condition 
was satisfied.

(3) An employer shall not under section 24 be ordered by a tribunal to 
pay or repay to a worker any amount in respect of a deduction or 
payment, or in respect of any combination of deductions or payments, in 
so far as it appears to the tribunal that he has already paid or repaid any 
such amount to the worker.

(4) Where a tribunal has under section 24 ordered an employer to pay 
or repay to a worker any amount in respect of a particular deduction or 
payment falling within section 23(1 )(a) to (d), the amount which the 
employer is entitled to recover (by whatever means) in respect of the 
matter in relation to which the deduction or payment was originally made 
or received shall be treated as reduced by that amount.

(5) Where a tribunal has under section 24 ordered an employer to pay 
or repay to a worker any amount in respect of any combination of 
deductions or payments falling within section 23(l)(c) or (d), the 
aggregate amount which the employer is entitled to recover (by whatever 
means) in respect of the cash shortages or stock deficiencies in relation to 
which the deductions or payments were originally made or required to be 
made shall be treated as reduced by that amount.

Complaints and 26. Section 23 does not affect the jurisdiction of an industrial tribunal 
other remedies, to consider a reference under section 11 in relation to any deduction from 

the wages of a worker; but the aggregate of any amounts ordered by an 
industrial tribunal to be paid under section 12(4) and under section 24 
(whether on the same or different occasions) in respect of a particular 
deduction shall not exceed the amount of the deduction.
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PART II 
Supplementary

27.—(1) In this Part "wages", in relation to a worker, means any sums Meaning of 
payable to the worker in connection with his employment, including— "wages" etc.

(a) any fee, bonus, commission, holiday pay or other emolument 
referable to his employment, whether payable under his 
contract or otherwise,

(b) statutory sick pay under Part XI of the Social Security I992c. 4. 
Contributions and Benefits Act 1992,

(c) statutory maternity pay under Part XII of that Act,
(d) a guarantee payment (under section 28 of this Act),
(e) any payment for time off under Part VI of this Act or section 169

of the Trade Union and Labour Relations (Consolidation) Act 1992 c. 52.
1992 (payment for time off for carrying out trade union duties
etc.),

(0 remuneration on suspension on medical grounds under section 
64 of this Act and remuneration on suspension on maternity 
grounds under section 68 of this Act,

(g) any sum payable in pursuance of an order for reinstatement or 
re-engagement under section 113 of this Act,

(h) any sum payable in pursuance of an order for the continuation 
of a contract of employment under section 130 of this Act or 
section 164 of the Trade Union and Labour Relations 
(Consolidation) Act 1992, and

(j) remuneration under a protective award under section 189 of 
that Act,

but excluding any payments within subsection (2).
(2) Those payments are—

(a) any payment by way of an advance under an agreement for a 
loan or by way of an advance of wages (but without prejudice 
to the application of section 13 to any deduction made from the 
worker's wages in respect of any such advance),

(b) any payment in respect of expenses incurred by the worker in 
carrying out his employment,

(c) any payment by way of a pension, allowance or gratuity in 
connection with the worker's retirement or as compensation for 
loss of office,

(d) any payment referable to the worker's redundancy, and
(e) any payment to the worker otherwise than in his capacity as a 

worker.
(3) Where any payment in the nature of a non-contractual bonus is (for 

any reason) made to a worker by his employer, the amount of the 
payment shall for the purposes of this Part—

(a) be treated as wages of the worker, and
(b) be treated as payable to him as such on the day on which the 

payment is made.
(4) In this Part "gross amount", in relation to any wages payable to a 

worker, means the total amount of those wages before deductions of 
whatever nature.
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(5) For the purposes of this Part any monetary value attaching to any 

payment or benefit in kind furnished to a worker by his employer shall 
not be treated as wages of the worker except in the case of any voucher, 
stamp or similar document which is—

(a) of a fixed value expressed in monetary terms, and
(b) capable of being exchanged (whether on its own or together with 

other vouchers, stamps or documents, and whether immediately 
or only after a time) for money, goods or services (or for any 
combination of two or more of those things).

PART III 
GUARANTEE PAYMENTS

Right to 28.—(1) Where throughout a day during any part of which an 
guarantee employee would normally be required to work in accordance with his 
payment. contract of employment the employee is not provided with work by his 

employer by reason of—
(a) a diminution in the requirements of the employer's business for 

work of the kind which the employee is employed to do, or
(b) any other occurrence affecting the normal working of the 

employer's business in relation to work of the kind which the 
employee is employed to do,

the employee is entitled to be paid by his employer an amount in respect 
of that day.

(2) In this Act a payment to which an employee is entitled under 
subsection (1) is referred to as a guarantee payment.

(3) In this Part—
(a) a day falling within subsection (1) is referred to as a "workless 

day", and
(b) "workless period" has a corresponding meaning.

(4) In this Part "day" means the period of twenty-four hours from, 
midnight to midnight.

(5) Where a period of employment begun on any day extends, or would 
normally extend, over midnight into the following day—

(a) if the employment before midnight is, or would normally be, of 
longer duration than that after midnight, the period of 
employment shall be treated as falling wholly on the first day, 
and

(b) in any other case, the period of employment shall be treated as 
falling wholly on the second day.

Exclusions from 29.—(1) An employee is not entitled to a guarantee payment unless he 
right to guarantee has been continuously employed for a period of not less than one month 
payment. ending with the day before that in respect of which the guarantee payment 

is claimed.

(2) An employee who is employed—
(a) under a contract for a fixed term of three months or less, or
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(b) under a contract made in contemplation of the performance of 
a specific task which is not expected to last for more than three 
months,

is not entitled to a guarantee payment unless he has been continuously 
employed for a period of more than three months ending with the day 
before that in respect of which the guarantee payment is claimed.

(3) An employee is not entitled to a guarantee payment in respect of a 
workless day if the failure to provide him with work for that day occurs 
in consequence of a strike, lock-out or other industrial action involving 
any employee of his employer or of an associated employer.

(4) An employee is not entitled to a guarantee payment in respect of a 
workless day if—

(a) his employer has offered to provide alternative work for that day 
which is suitable in all the circumstances (whether or not it is 
work which the employee is under his contract employed to 
perform), and

(b) the employee has unreasonably refused that offer.

(5) An employee is not entitled to a guarantee payment if he does not 
comply with reasonable requirements imposed by his employer with a 
view to ensuring that his services are available.

PART III

30.—(1) Subject to section 31, the amount of a guarantee payment 
payable to an employee in respect of any day is the sum produced by 
multiplying the number of normal working hours on the day by the 
guaranteed hourly rate; and, accordingly, no guarantee payment is 
payable to an employee in whose case there are no normal working hours 
on the day in question.

(2) The guaranteed hourly rate, in relation to an employee, is the 
amount of one week's pay divided by the number of normal working 
hours in a week for that employee when employed under the contract of 
employment in force on the day in respect of which the guarantee 
payment is payable.

(3) But where the number of normal working hours differs from week 
to week or over a longer period, the amount of one week's pay shall be 
divided instead by—

(a) the average number of normal working hours calculated by 
dividing by twelve the total number of the employee's normal 
working hours during the period of twelve weeks ending with 
the last complete week before the day in respect of which the 
guarantee payment is payable, or

(b) where the employee has not been employed for a sufficient period 
to enable the calculation to be made under paragraph (a), a 
number which fairly represents the number of normal working 
hours in a week having regard to such of the considerations 
specified in subsection (4) as are appropriate in the 
circumstances.

(4) The considerations referred to in subsection (3)(b) are—
(a) the average number of normal working hours in a week which 

the employee could expect in accordance with the terms of his 
contract, and

Calculation of
guarantee
payment.
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(b) the average number of normal working hours of other 

employees engaged in relevant comparable employment with 
the same employer.

(5) If in any case an employee's contract has been varied, or a new 
contract has been entered into, in connection with a period of short-time 
working, subsections (2) and (3) have effect as if for the references to the 
day in respect of which the guarantee payment is payable there were 
substituted references to the last day on which the original contract was 
in force.

Limits on amount 
of and entitlement 
to guarantee 
payment.

31.—(1) The amount of a guarantee payment payable to an employee 
in respect of any day shall not exceed £14.50.

(2) An employee is not entitled to guarantee payments in respect of 
more than the specified number of days in any period of three months.

(3) The specified number of days for the purposes of subsection (2) is 
the number of days, not exceeding five, on which the employee normally 
works in a week under the contract of employment in force on the day in 
respect of which the guarantee payment is claimed.

(4) But where that number of days varies from week to week or over 
a longer period, the specified number of days is instead—

(a) the average number of such days, not exceeding five, calculated 
by dividing by twelve the total number of such days during the 
period of twelve weeks ending with the last complete week 
before the day in respect of which the guarantee payment is 
claimed, and rounding up the resulting figure to the next whole 
number, or

(b) where the employee has not been employed for a sufficient period 
to enable the calculation to be made under paragraph (a), a 
number which fairly represents the number of the employee's 
normal working days in a week, not exceeding five, having 
regard to such of the considerations specified in subsection (5) 
as are appropriate in the circumstances.

(5) The considerations referred to in subsection (4)(b) are—
(a) the average number of normal working days in a week which the 

employee could expect in accordance with the terms of his 
contract, and

(b) the average number of such days of other employees engaged in 
relevant comparable employment with the same employer.

(6) If in any case an employee's contract has been varied, or a new 
contract has been entered into, in connection with a period of short-time 
working, subsections (3) and (4) have effect as if for the references to the 
day in respect of which the guarantee payment is claimed there were 
substituted references to the last day on which the original contract was 
in force.

(7) The Secretary of State may by order made in accordance with 
section 208 vary any of the limits specified in this section, and (in 
particular) vary the length of the period specified in subsection (2), after 
a review under that section.
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PART III
32.—(1) A right to a guarantee payment does not affect any right of an Contractual 

employee in relation to remuneration under his contract of employment remuneration, 
("contractual remuneration").

(2) Any contractual remuneration paid to an employee in respect of a 
workless day goes towards discharging any liability of the employer to 
pay a guarantee payment in respect of that day; and, conversely, any 
guarantee payment paid in respect of a day goes towards discharging any 
liability of the employer to pay contractual remuneration in respect of 
that day.

(3) For the purposes of subsection (2), contractual remuneration shall 
be treated as paid in respect of a workless day—

(a) where it is expressed to be calculated or payable by reference to 
that day or any part of that day, to the extent that it is so 
expressed, and

(b) in any other case, to the extent that it represents guaranteed 
remuneration, rather than remuneration for work actually 
done, and is referable to that day when apportioned rateably 
between that day and any other workless period falling within 
the period in respect of which the remuneration is paid.

33. The Secretary of State may by order provide that in relation to any 
description of employees the provisions of—

(a) sections 28(4) and (5), 30, 31(3) to (5) (as originally enacted or as 
varied under section 31(7)) and 32, and

(b) so far as they apply for the purposes of those provisions, Chapter 
II of Part XIV and section 234,

shall have effect subject to such modifications and adaptations as may be 
prescribed by the order.

Power to modify 
provisions about 
guarantee 
payments.

34.—(1) An employee may present a complaint to an industrial tribunal 
that his employer has failed to pay the whole or any part of a guarantee 
payment to which the employee is entitled.

(2) An industrial tribunal shall not consider a complaint relating to a 
guarantee payment in respect of any day unless the complaint is presented 
to the tribunal—

(a) before the end of the period of three months beginning with that 
day, or

(b) within such further period as the tribunal considers reasonable 
in a case where it is satisfied that it was not reasonably 
practicable for the complaint to be presented before the end of 
that period of three months.

(3) Where an industrial tribunal finds a complaint under this section 
well-founded, the tribunal shall order the employer to pay to the 
employee the amount of guarantee payment which it finds is due to him.

35.—(1) Where—
(a) at any time there is in force a collective agreement, or an 

agricultural wages order, under which employees to whom the 
agreement or order relates have a right to guaranteed 
remuneration, and

Complaints to 
industrial
tribunals.

Exemption orders.
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1948 c. 47. 
1949c. 30.

(b) on the application of all the parties to the agreement, or of the 
Board making the order, the appropriate Minister (having 
regard to the provisions of the agreement or order) is satisfied 
that section 28 should not apply to those employees,

he may make an order under this section excluding those employees from 
the operation of that section.

(2) In subsection (1) "agricultural wages order" means an order made 
under—

(a) section 3 of the Agricultural Wages Act 1948, or
(b) section 3 of the Agricultural Wages (Scotland) Act 1949.

(3) In subsection (1) "the appropriate Minister" means—
(a) in relation to a collective agreement or to an order such as is 

referred to in subsection (2)(b), the Secretary of State, and
(b) in relation to an order such as is referred to in subsection (2)(a), 

the Minister of Agriculture, Fisheries and Food.

(4) The Secretary of State shall not make an order under this section 
in respect of an agreement unless—

(a) the agreement provides for procedures to be followed (whether 
by arbitration or otherwise) in cases where an employee claims 
that his employer has failed to pay the whole or any part of any 
guaranteed remuneration to which the employee is entitled 
under the agreement and those procedures include a right to 
arbitration or adjudication by an independent referee or body 
in cases where (by reason of an equality of votes or otherwise) 
a decision cannot otherwise be reached, or

(b) the agreement indicates that an employee to whom the 
agreement relates may present a complaint to an industrial 
tribunal that his employer has failed to pay the whole or any 
part of any guaranteed remuneration to which the employee is 
entitled under the agreement.

(5) Where an order under this section is in force in respect of an 
agreement indicating as described in paragraph (b) of subsection (4) an 
industrial tribunal shall have jurisdiction over a complaint such as is 
mentioned in that paragraph as if it were a complaint falling within 
section 34.

(6) An order varying or revoking an earlier order under this section 
may be made in pursuance of an application by all or any of the parties 
to the agreement in question, or the Board which made the order in 
question, or in the absence of such an application.

Protected shop 
workers and 
betting workers.

PART IV
SUNDAY WORKING FOR SHOP AND BETTING WORKERS 

Protected shop workers and betting workers

36.—(1) Subject to subsection (5), a shop worker or betting worker is 
to be regarded as "protected" for the purposes of any provision of this Act 
if (and only if) subsection (2) or (3) applies to him.

(2) This subsection applies to a shop worker or betting worker if—
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(a) on the day before the relevant commencement date he was 
employed as a shop worker or a betting worker but not to work 
only on Sunday,

(b) he has been continuously employed during the period beginning 
with that day and ending with the day which, in relation to the 
provision concerned, is the appropriate date, and

(c) throughout that period, or throughout every part of it during 
which his relations with his employer were governed by a 
contract of employment, he was a shop worker or a betting 
worker.

(3) This subsection applies to any shop worker or betting worker 
whose contract of employment is such that under it he —

(a) is not, and may not be, required to work on Sunday, and
(b) could not be so required even if the provisions of this Part were 

disregarded.
(4) Where on the day before the relevant commencement date an 

employee's relations with his employer had ceased to be governed by a 
contract of employment, he shall be regarded as satisfying subsection

(a) that day fell in a week which counts as a period of employment 
with that employer under section 212(2) or (3) or under 
regulations under section 219, and

(b) on the last day before the relevant commencement date on which 
his relations with his employer were governed by a contract of 
employment, the employee was employed as a shop worker or 
a betting worker but not to work only on Sunday.

(5) A shop worker is not a protected shop worker, and a betting 
worker is not a protected betting worker, if —

(a) he has given his employer an opting-in notice on or after the 
relevant commencement date, and

(b) after giving the notice, he has expressly agreed with his employer 
to do shop work, or betting work, on Sunday or on a particular 
Sunday.

(6) In this Act "opting-in notice", in relation to a shop worker or a 
betting worker, means written notice, signed and dated by the shop 
worker or betting worker, in which the shop worker or betting worker 
expressly states that he wishes to work on Sunday or that he does not 
object to Sunday working.

(7) In this Act "the relevant commencement date" means —
(a) in relation to a shop worker, 26th August 1994, and
(b) in relation to a betting worker, 3rd January 1995.

PART IV

37.—(1) Any contract of employment under which a shop worker or Contractual 
betting worker who satisfies section 36(2)(a) was employed on the day requirements 
before the relevant commencement date is unenforceable to the extent ™ajing to Sunday 
that it—

(a) requires the shop worker to do shop work, or the betting worker 
to do betting work, on Sunday on or after that date, or
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(b) requires the employer to provide the shop worker with shop 

work, or the betting worker with betting work, on Sunday on or 
after that date.

(2) Subject to subsection (3), any agreement entered into after the 
relevant commencement date between a protected shop worker, or a 
protected betting worker, and his employer is unenforceable to the extent 
that it—

(a) requires the shop worker to do shop work, or the betting worker 
to do betting work, on Sunday, or

(b) requires the employer to provide the shop worker with shop 
work, or the betting worker with betting work, on Sunday.

(3) Where, after giving an opting-in notice, a protected shop worker or 
a protected betting worker expressly agrees with his employer to do shop 
work or betting work on Sunday or on a particular Sunday (and so ceases 
to be protected), his contract of employment shall be taken to be varied 
to the extent necessary to give effect to the terms of the agreement.

(4) The reference in subsection (2) to a protected shop worker, or a 
protected betting worker, includes a reference to an employee who 
although not a protected shop worker, or protected betting worker, at the 
time when the agreement is entered into is a protected shop worker, or 
protected betting worker, on the day on which she returns to work in 
accordance with section 79, or in pursuance of an offer made in the 
circumstances described in section 96(3), after a period of absence from 
work occasioned wholly or partly by pregnancy or childbirth.

(5) For the purposes of section 36(2)(b), the appropriate date—
(a) in relation to subsections (2) and (3) of this section, is the day on 

which the agreement is entered into, and
(b) in relation to subsection (4) of this section, is the day on which 

the employee returns to work.

Contracts with 38.—(1) This section applies where—
gua a ' (a) under the contract of employment under which a shop worker or

betting worker who satisfies section 36(2)(a) was employed on 
the day before the relevant commencement date, the employer 
is, or may be, required to provide him with shop work, or 
betting work, for a specified number of hours each week,

(b) under the contract the shop worker or betting worker was, or 
might have been, required to work on Sunday before that 
date, and

(c) the shop worker has done shop work, or the betting worker 
betting work, on Sunday in that employment (whether or not 
before that day) but has, on or after that date, ceased to do so.

(2) So long as the shop worker remains a protected shop worker, or the 
betting worker remains a protected betting worker, the contract shall not 
be regarded as requiring the employer to provide him with shop work, or 
betting work, on weekdays in excess of the hours normally worked by the 
shop worker or betting worker on weekdays before he ceased to do shop 
work, or betting work, on Sunday.



Employment Rights Act 1996 c. 18

(3) For the purposes of section 36(2)(b), the appropriate date in 
relation to this section is any time in relation to which the contract is to 
be enforced.

25

PART IV

Reduction of pay 
etc.

39.—(1) This section applies where—
(a) under the contract of employment under which a shop worker or 

betting worker who satisfies section 36(2)(a) was employed on 
the day before the relevant commencement date, the shop 
worker or betting worker was, or might have been, required to 
work on Sunday before the relevant commencement date,

(b) the shop worker has done shop work, or the betting worker has 
done betting work, on Sunday in that employment (whether or 
not before that date) but has, on or after that date, ceased to do 
so, and

(c) it is not apparent from the contract what part of the 
remuneration payable, or of any other benefit accruing, to the 
shop worker or betting worker was intended to be attributable 
to shop work, or betting work, on Sunday.

(2) So long as the shop worker remains a protected shop worker, or the 
betting worker remains a protected betting worker, the contract shall be 
regarded as enabling the employer to reduce the amount of remuneration 
paid, or the extent of the other benefit provided, to the shop worker or 
betting worker in respect of any period by the relevant proportion.

(3) In subsection (2) "the relevant proportion" means the proportion 
which the hours of shop work, or betting work, which (apart from this 
Part) the shop worker, or betting worker, could have been required to do 
on Sunday in the period ("the contractual Sunday hours") bears to the 
aggregate of those hours and the hours of work actually done by the shop 
worker, or betting worker, in the period.

(4) Where, under the contract of employment, the hours of work 
actually done on weekdays in any period would be taken into account in 
determining the contractual Sunday hours, they shall be taken into 
account in determining the contractual Sunday hours for the purposes of 
subsection (3).

(5) For the purposes of section 36(2)(b), the appropriate date in 
relation to this section is the end of the period in respect of which the 
remuneration is paid or the benefit accrues.

Opting-out of Sunday work

40.—(1) A shop worker or betting worker to whom this section applies Notice of 
may at any time give his employer written notice, signed and dated by the 
shop worker or betting worker, to the effect that he objects to Sunday 
working.

(2) In this Act "opting-out notice" means a notice given under 
subsection (1) by a shop worker or betting worker to whom this section 
applies.

(3) This section applies to any shop worker or betting worker who 
under his contract of employment—

(a) is or may be required to work on Sunday (whether or not as a 
result of previously giving an opting-in notice), but

objection to 
Sunday working.
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(b) is not employed to work only on Sunday.

Opted-out shop 41.—(1) Subject to subsection (2), a shop worker or betting worker is
workers and to be regarded as "opted-out" for the purposes of any provision of this
betting workers. Act if (and only if)—

(a) he has given his employer an opting-out notice,
(b) he has been continuously employed during the period beginning 

with the day on which the notice was given and ending with the 
day which, in relation to the provision concerned, is the 
appropriate date, and

(c) throughout that period, or throughout every part of it during 
which his relations with his employer were governed by a 
contract of employment, he was a shop worker or a betting 
worker.

(2) A shop worker is not an opted-out shop worker, and a betting 
worker is not an opted-out betting worker, if—

(a) after giving the opting-out notice concerned, he has given his 
employer an opting-in notice, and

(b) after giving the opting-in notice, he has expressly agreed with his 
employer to do shop work, or betting work, on Sunday or on a 
particular Sunday.

(3) In this Act "notice period", in relation to an opted-out shop worker 
or an opted-out betting worker, means, subject to section 42(2), the 
period of three months beginning with the day on which the opting-out 
notice concerned was given.

Explanatory 42.—(1) Where a person becomes a shop worker or betting worker to 
statement. whom section 40 applies, his employer shall, before the end of the period 

of two months beginning with the day on which that person becomes such 
a worker, give him a written statement in the prescribed form.

(2) If-
(a) an employer fails to comply with subsection (1) in relation to any 

shop worker or betting worker, and
(b) the shop worker or betting worker, on giving the employer an 

opting-out notice, becomes an opted-out shop worker or an 
opted-out betting worker,

section 41(3) has effect in relation to the shop worker or betting worker 
with the substitution for "three months" of "one month".

(3) An employer shall not be regarded as failing to comply with 
subsection (1) in any case where, before the end of the period referred to 
in that subsection, the shop worker or betting worker has given him an 
opting-out notice.

(4) Subject to subsection (6), the prescribed form in the case of a shop 
worker is as follows—

"STATUTORY RIGHTS IN RELATION TO SUNDAY SHOP WORK
You have become employed as a shop worker and are or can be 

required under your contract of employment to do the Sunday work 
your contract provides for.
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However, if you wish, you can give a notice, as described in the 

next paragraph, to your employer and you will then have the right 
not to work in or about a shop on any Sunday on which the shop is 
open once three months have passed from the date on which you 
gave the notice.

Your notice must— 
be in writing;
be signed and dated by you; 
say that you object to Sunday working.

For three months after you give the notice, your employer can still 
require you to do all the Sunday work your contract provides for. 
After the three month period has ended, you have the right to 
complain to an industrial tribunal if, because of your refusal to work 
on Sundays on which the shop is open, your employer—

dismisses you, or
does something else detrimental to you, for example, failing to 

promote you.

Once you have the rights described, you can surrender them only 
by giving your employer a further notice, signed and dated by you, 
saying that you wish to work on Sunday or that you do not object 
to Sunday working and then agreeing with your employer to work 
on Sundays or on a particular Sunday."

(5) Subject to subsection (6), the prescribed form in the case of a 
betting worker is as follows—

"STATUTORY RIGHTS IN RELATION TO SUNDAY BETTING WORK

You have become employed under a contract of employment 
under which you are or can be required to do Sunday betting work, 
that is to say, work—

at a track on a Sunday on which your employer is taking bets 
at the track, or

in a licensed betting office on a Sunday on which it is open for 
business.

However, if you wish, you can give a notice, as described in the 
next paragraph, to your employer and you will then have the right 
not to do Sunday betting work once three months have passed from 
the date on which you gave the notice.

Your notice must— 
be in writing;
be signed and dated by you; 
say that you object to doing Sunday betting work.

For three months after you give the notice, your employer can still 
require you to do all the Sunday betting work your contract provides 
for. After the three month period has ended, you have the right to 
complain to an industrial tribunal if, because of your refusal to do 
Sunday betting work, your employer—

dismisses you, or
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does something else detrimental to you, for example, failing to 
promote you.

Once you have the rights described, you can surrender them only 
by giving your employer a further notice, signed and dated by you, 
saying that you wish to do Sunday betting work or that you do not 
object to doing Sunday betting work and then agreeing with your 
employer to do such work on Sundays or on a particular Sunday."

(6) The Secretary of State may by order amend the prescribed forms 
set out in subsections (4) and (5).

work.

Contractual 43.—(1) Where a shop worker or betting worker gives his employer an 
requirements opting-out notice, the contract of employment under which he was 
relating to Sunday employed immediately before he gave that notice becomes unenforceable 

to the extent that it—
(a) requires the shop worker to do shop work, or the betting worker 

to do betting work, on Sunday after the end of the notice 
period, or

(b) requires the employer to provide the shop worker with shop 
work, or the betting worker with betting work, on Sunday after 
the end of that period.

(2) Subject to subsection (3), any agreement entered into between an 
opted-out shop worker, or an opted-out betting worker, and his employer 
is unenforceable to the extent that it—

(a) requires the shop worker to do shop work, or the betting worker 
to do betting work, on Sunday after the end of the notice 
period, or

(b) requires the employer to provide the shop worker with shop 
work, or the betting worker with betting work, on Sunday after 
the end of that period.

(3) Where, after giving an opting-in notice, an opted-out shop worker 
or an opted-out betting worker expressly agrees with his employer to do 
shop work or betting work on Sunday or on a particular Sunday (and so 
ceases to be opted-out), his contract of employment shall be taken to be 
varied to the extent necessary to give effect to the terms of the agreement.

(4) The reference in subsection (2) to an opted-out shop worker, or an 
opted-out betting worker, includes a reference to an employee who 
although not an opted-out shop worker, or an opted-out betting worker, 
at the time when the agreement is entered into—

(a) had given her employer an opting-out notice before that time, 
and

(b) is an opted-out shop worker, or an opted-out betting worker, on 
the day on which she returns to work in accordance with section 
79, or in pursuance of an offer made in the circumstances 
described in section 96(3), after a period of absence from work 
occasioned wholly or partly by pregnancy or childbirth.

(5) For the purposes of section 41(l)(b), the appropriate date—
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(a) in relation to subsections (2) and (3) of this section, is the day on 

which the agreement is entered into, and
(b) in relation to subsection (4) of this section, is the day on which 

the employee returns to work.

PARTY
PROTECTION FROM SUFFERING DETRIMENT IN EMPLOYMENT 

Rights not to suffer detriment

44.—(1) An employee has the right not to be subjected to any detriment Health and safety 
by any act, or any deliberate failure to act, by his employer done on the cases. 
ground that—

(a) having been designated by the employer to carry out activities in 
connection with preventing or reducing risks to health and 
safety at work, the employee carried out (or proposed to carry 
out) any such activities,

(b). being a representative of workers on matters of health and safety 
at work or member of a safety committee—

(i) in accordance with arrangements established under or 
by virtue of any enactment, or

(ii) by reason of being acknowledged as such by the 
employer,

the employee performed (or proposed to perform) any 
functions as such a representative or a member of such a 
committee,

(c) being an employee at a place where—
(i) there was no such representative or safety committee, 

or
(ii) there was such a representative or safety committee but 

it was not reasonably practicable for the employee to raise the 
matter by those means,

he brought to his employer's attention, by reasonable means, 
circumstances connected with his work which he reasonably 
believed were harmful or potentially harmful to health or safety,

(d) in circumstances of danger which the employee reasonably 
believed to be serious and imminent and which he could not 
reasonably have been expected to avert, he left (or proposed to 
leave) or (while the danger persisted) refused to return to his 
place of work or any dangerous part of his place of work, or

(e) in circumstances of danger which the employee reasonably 
believed to be serious and imminent, he took (or proposed to 
take) appropriate steps to protect himself or other persons from 
the danger.

(2) For the purposes of subsection (l)(e) whether steps which an 
employee took (or proposed to take) were appropriate is to be judged by 
reference to all the circumstances including, in particular, his knowledge 
and the facilities and advice available to him at the time.

(3) An employee is not to be regarded as: haying been subjected to any 
detriment on the ground specified in subsection (l)(e) if the employer
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shows that it was (or would have been) so negligent for the employee to 
take the steps which he took (or proposed to take) that a reasonable 
employer might have treated him as the employer did.

(4) Except where an employee is dismissed in circumstances in which, 
by virtue of section 197, Part X does not apply to the dismissal, this 
section does not apply where the detriment in question amounts to 
dismissal (within the meaning of that Part).

Sunday working 
for shop and 
betting workers.

45.—(1) An employee who is—
(a) a protected shop worker or an opted-out shop worker, or
(b) a protected betting worker or an opted-out betting worker,

has the right not to be subjected to any detriment by any act, or any 
deliberate failure to act, by his employer done on the ground that the 
employee refused (or proposed to refuse) to do shop work, or betting 
work, on Sunday or on a particular Sunday.

(2) Subsection (1) does not apply to anything done in relation to an 
opted-out shop worker or an opted-out betting worker on the ground that 
he refused (or proposed to refuse) to do shop work, or betting work, on 
any Sunday or Sundays falling before the end of the notice period.

(3) An employee who is a shop worker or a betting worker has the right 
not to be subjected to any detriment by any act, or any deliberate failure 
to act, by his employer done on the ground that the employee gave (or 
proposed to give) an opting-out notice to his employer.

(4) Subsections (1) and (3) do not apply where the detriment in 
question amounts to dismissal (within the meaning of Part X).

(5) For the purposes of this section a shop worker or betting worker 
who does not work on Sunday or on a particular Sunday is not to be 
regarded as having been subjected to any detriment by—

(a) a failure to pay remuneration in respect of shop work, or betting 
work, on a Sunday which he has not done,

(b) a failure to provide him with any other benefit, where that failure 
results from the application (in relation to a Sunday on which 
the employee has not done shop work, or betting work) of a 
contractual term under which the extent of that benefit varies 
according to the number of hours worked by the employee or 
the remuneration of the employee, or

(c) a failure to provide him with any work, remuneration or other 
benefit which by virtue of section 38 or 39 the employer is not 
obliged to provide.

(6) Where an employer offers to pay a sum specified in the offer to any 
one or more employees—

(a) who are protected shop workers or opted-out shop workers or 
protected betting workers or opted-out betting workers, or

(b) who under their contracts of employment are not obliged to do 
shop work, or betting work, on Sunday,

if they agree to do shop work, or betting work, on Sunday or on a 
particular Sunday subsections (7) and (8) apply.
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(7) An employee to whom the offer is not made is not to be regarded 
for the purposes of this section as having been subjected to any detriment 
by any failure to make the offer to him or to pay him the sum specified in 
the offer.

(8) An employee who does not accept the offer is not to be regarded for 
the purposes of this section as having been subjected to any detriment by 
any failure to pay him the sum specified in the offer.

(9) For the purposes of section 36(2)(b) or 41(l)(b), the appropriate 
date in relation to this section is the date of the act or failure to act.

(10) For the purposes of subsection (9)—
(a) where an act extends over a period, the "date of the act" means 

the first day of that period, and
(b) a deliberate failure to act shall be treated as done when it was 

decided on;
and, in the absence of evidence establishing the contrary, an employer 
shall be taken to decide on a failure to act when he does an act inconsistent 
with doing the failed act or, if he has done no such inconsistent act, when 
the period expires within which he might reasonably have been expected 
to do the failed act if it was to be done.

PARTY

46.—(1) An employee has the right not to be subjected to any detriment Trustees of 
by any act, or any deliberate failure to act, by his employer done on the occupational 
ground that, being a trustee of a relevant occupational pension scheme Pension schemes. 
which relates to his employment, the employee performed (or proposed 
to perform) any functions as such a trustee.

(2) Except where an employee is dismissed in circumstances in which, 
by virtue of section 197, Part X does not apply to the dismissal, this 
section does not apply where the detriment in question amounts to 
dismissal (within the meaning of that Part).

(3) In this section "relevant occupational pension scheme" means an 
occupational pension scheme (as defined in section 1 of the Pension 1993c. 48. 
Schemes Act 1993) established under a trust.

47.—(1) An employee has the right not to be subjected to any detriment Employee 
by any act, or any deliberate failure to act, by his employer done on the representatives. 
ground that, being—

(a) an employee representative for the purposes of Chapter II of
Part IV of the Trade Union and Labour Relations 1992c. 52. 
(Consolidation) Act 1992 (redundancies) or Regulations 10 and 
11 of the Transfer of Undertakings (Protection of Employment) S.I. 1981/1794. 
Regulations 1981, or

(b) a candidate in an election in which any person elected will, on 
being elected, be such an employee representative,

he performed (or proposed to perform) any functions or activities as such 
an employee representative or candidate.

(2) Except where an employee is dismissed in circumstances in which, 
by virtue of section 197, Part X does not apply to the dismissal, this 
section does not apply where the detriment in question amounts to a 
dismissal (within the meaning of that Part).
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Complaints to
industrial
tribunals.

Enforcement
48.—(1) An employee may present a complaint to an industrial tribunal 

that he has been subjected to a detriment in contravention of section 44, 
45, 46 or 47.

(2) On such a complaint it is for the employer to show the ground on 
which any act, or deliberate failure to act, was done.

(3) An industrial tribunal shall not consider a complaint under this 
section unless it is presented—

(a) before the end of the period of three months beginning with the 
date of the act or failure to act to which the complaint relates or, 
where that act or failure is part of a series of similar acts or 
failures, the last of them, or

(b) within such further period as the tribunal considers reasonable 
in a case where it is satisfied that it was not reasonably 
practicable for the complaint to be presented before the end of 
that period of three months.

(4) For the purposes of subsection (3)—
(a) where an act extends over a period, the "date of the act" means 

the last day of that period, and
(b) a deliberate failure to act shall be treated as done when it was 

decided on;
and, in the absence of evidence establishing the contrary, an employer 
shall be taken to decide on a failure to act when he does an act inconsistent 
with doing the failed act or, if he has done no such inconsistent act, when 
the period expires within which he might reasonably have been expected 
to do the failed act if it was to be done.

Remedies. 49.—(1) Where an industrial tribunal finds a complaint under section 
48 well-founded, the tribunal—

(a) shall make a declaration to that effect, and
(b) may make an award of compensation to be paid by the employer 

to the complainant in respect of the act or failure to act to which 
the complaint relates.

(2) The amount of the compensation awarded shall be such as the 
tribunal considers just and equitable in all the circumstances having 
regard to—

(a) the infringement to which the complaint relates, and
(b) any loss which is attributable to the act, or failure to act, which 

infringed the complainant's right.
(3) The loss shall be taken to include—

(a) any expenses reasonably incurred by the complainant in 
consequence of the act, or failure to act, to which the complaint 
relates, and

(b) loss of any benefit which he might reasonably be expected to 
have had but for that act or failure to act.

(4) In ascertaining the loss the tribunal shall apply the same rule 
concerning the duty of a person to mitigate his loss as applies to damages 
recoverable under the common law of England and Wales or (as the case 
may be) Scotland.
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(5) Where the tribunal finds that the act, or failure to act, to which the 

complaint relates was to any extent caused or contributed to by action of 
the complainant, it shall reduce the amount of the compensation by such 
proportion as it considers just and equitable having regard to that finding.

PART VI
TIME OFF WORK

Public duties

50.—(1) An employer shall permit an employee of his who is a justice Right to time off 
of the peace to take time off during the employee's working hours for the for public duties, 
purpose of performing any of the duties of his office.

(2) An employer shall permit an employee of his who is a member of—
(a) a local authority,
(b) a statutory tribunal,
(c) a police authority,
(d) a board of prison visitors or a prison visiting committee,
(e) a relevant health body,
(0 a relevant education body, or
(g) the Environment Agency or the Scottish Environment 

Protection Agency,
to take time off during the employee's working hours for the purposes 
specified in subsection (3).

(3) The purposes referred to in subsection (2) are—
(a) attendance at a meeting of the body or any of its committees or 

sub-committees, and
(b) the doing of any other thing approved by the body, or anything 

of a class so approved, for the purpose of the discharge of the 
functions of the body or of any of its committees or sub 
committees.

(4) The amount of time off which an employee is to be permitted to 
take under this section, and the occasions on which and any conditions 
subject to which time off may be so taken, are those that are reasonable 
in all the circumstances having regard, in particular, to—

(a) how much time off is required for the performance of the duties 
of the office or as a member of the body in question, and how 
much time off is required for the performance of the 
particular duty,

(b) how much time off the employee has already been permitted
under this section or sections 168 and 170 of the Trade Union 1992 c. 52. 
and Labour Relations (Consolidation) Act 1992 (time off for 
trade union duties and activities), and

(c) the circumstances of the employer's business and the effect of the 
employee's absence on the running of that business.

(5) In subsection (2)(a) "a local authority" means—
(a) a local authority within the meaning of the Local Government 1972 c. 70. 

Act 1972,
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1994c. 39.

1996c. 16.

1952 c. 52. 

1989c. 45.

1990c. 19. 
1978c. 29. 
1977c. 49.

1973 c. 65. 

1988 c. 47.

1980c. 44. 

1992c. 37.

(b) a council constituted under section 2 of the Local Government 
etc. (Scotland) Act 1994,

(c) the Common Council of the City of London,
(d) a National Park authority, or
(e) the Broads Authority.

(6) The reference in subsection (2) to a member of a police authority is 
to a person appointed as such a member under Schedule 2 to the Police 
Act 1996.

(7) In subsection (2)(d)—
(a) "a board of prison visitors" means a board of visitors appointed 

under section 6(2) of the Prison Act 1952, and
(b) "a prison visiting committee" means a visiting committee 

appointed under section 19(3) of the Prisons (Scotland) Act 
1989 or constituted by virtue of rules made under section 39 (as 
read with section 8(1)) of that Act.

(8) In subsection (2)(e) "a relevant health body" means—
(a) a National Health Service trust established under Part I of the 

National Health Service and Community Care Act 1990 or the 
National Health Service (Scotland) Act 1978,

(b) a Health Authority established under section 8 of the National 
Health Service Act 1977 or a Special Health Authority 
established under section 11 of that Act, or

(c) a Health Board constituted under section 2 of the National 
Health Service (Scotland) Act 1978.

(9) In subsection (2)(f) "a relevant education body" means—
(a) a managing or governing body of an educational establishment 

maintained by a local education authority,
(b) a governing body of a grant-maintained school, further 

education corporation or higher education corporation,
(c) a school council appointed under section 125(1) of the Local 

Government (Scotland) Act 1973,
(d) a school board within the meaning of section 1(1) of the School 

Boards (Scotland) Act 1988,
(e) a board of management of a self-governing school within the 

meaning of section 135(1) of the Education (Scotland) Act 1980,
(f) a board of management of a college of further education within 

the meaning of section 36(1) of the Further and Higher 
Education (Scotland) Act 1992,

(g) a governing body of a central institution within the meaning of 
section 135(1) of the Education (Scotland) Act 1980, or

(h) a governing body of a designated institution within the meaning 
of Part II of the Further and Higher Education (Scotland) 
Act 1992.

(10) The Secretary of State may by order—
(a) modify the provisions of subsections (1) and (2) and (5) to (9) by 

adding any office or body, removing any office or body or 
altering the description of any office or body, or
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(b) modify the provisions of subsection (3).

(11) For the purposes of this section the working hours of an employee 
shall be taken to be any time when, in accordance with his contract of 
employment, the employee is required to be at work.

51.—(1) An employee may present a complaint to an industrial tribunal Complaints to 
that his employer has failed to permit him to take time off as required by industrial
section 50. tribunals.

(2) An industrial tribunal shall not consider a complaint under this 
section that an employer has failed to permit an employee to take time off 
unless it is presented—

(a) before the end of the period of three months beginning with the 
date on which the failure occurred, or

(b) within such further period as the tribunal considers reasonable 
in a case where it is satisfied that it was not reasonably 
practicable for the complaint to be presented before the end of 
that period of three months.

(3) Where an industrial tribunal finds a complaint under this section 
well-founded, the tribunal—

(a) shall make a declaration to that effect, and
(b) may make an award of compensation to be paid by the employer 

to the employee.

(4) The amount of the compensation shall be such as the tribunal 
considers just and equitable in all the circumstances having regard to—

(a) the employer's default in failing to permit time off to be taken by 
the employee, and

(b) any loss sustained by the employee which is attributable to the 
matters to which the complaint relates.

Looking for work and making arrangements for training

52.—(1) An employee who is given notice of dismissal by reason of Right to time off
redundancy is entitled to be permitted by his employer to take reasonable l° lo°k for work
time off during the employee's working hours before the end of his notice or arran 8ein order to- training'

(a) look for new employment, or
(b) make arrangements for training for future employment.

(2) An employee is not entitled to take time off under this section 
unless, on whichever is the later of—

(a) the date on which the notice is due to expire, and
(b) the date on which it would expire were it the notice required to

be given by section 86(1),
he will have been (or would have been) continuously employed for a 
period of two years or more.

(3) For the purposes of this section the working hours of an employee 
shall be taken to be any time when, in accordance with his contract of 
employment, the employee is required to be at work.
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Right to
remuneration for 
time off under 
section 52.

Complaints to
industrial
tribunals.

53.—(1) An employee who is permitted to take time off under section 
52 is entitled to be paid remuneration by his employer for the period of 
absence at the appropriate hourly rate.

(2) The appropriate hourly rate, in relation to an employee, is the 
amount of one week's pay divided by the number of normal working 
hours in a week for that employee when employed under the contract of 
employment in force on the day when the notice of dismissal was given.

(3) But where the number of normal working hours differs from week 
to week or over a longer period, the amount of one week's pay shall be 
divided instead by the average number of normal working hours 
calculated by dividing by twelve the total number of the employee's 
normal working hours during the period of twelve weeks ending with the 
last complete week before the day on which the notice was given.

(4) If an employer unreasonably refuses to permit an employee to take 
time off from work as required by section 52, the employee is entitled to be 
paid an amount equal to the remuneration to which he would have been 
entitled under subsection (1) if he had been permitted to take the time off.

(5) The amount of an employer's liability to pay remuneration under 
subsection (1) shall not exceed, in respect of the notice period of any 
employee, forty per cent, of a week's pay of that employee.

(6) A right to any amount under subsection (1) or (4) does not affect 
any right of an employee in relation to remuneration under his contract 
of employment ("contractual remuneration").

(7) Any contractual remuneration paid to an employee in respect of a 
period of time off under section 52 goes towards discharging any liability 
of the employer to pay remuneration under subsection (1) in respect of 
that period; and, conversely, any payment of remuneration under 
subsection (1) in respect of a period goes towards discharging any liability 
of the employer to pay contractual remuneration in respect of that period.

54.—(1) An employee may present a complaint to an industrial tribunal 
that his employer—

(a) has unreasonably refused to permit him to take time off as 
required by section 52, or

(b) has failed to pay the whole or any part of any amount to which 
the employee is entitled under section 53(1) or (4).

(2) An industrial tribunal shall not consider a complaint under this 
section unless it is presented—

(a) before the end of the period of three months beginning with the 
date on which it is alleged that the time off should have been 
permitted, or

(b) within such further period as the tribunal considers reasonable 
in a case where it is satisfied that it was not reasonably 
practicable for the complaint to be presented before the end of 
that period of three months.

(3) Where an industrial tribunal finds a complaint under this section 
well-founded, the tribunal shall—

(a) make a declaration to that effect, and
(b) order the employer to pay to the employee the amount which it 

finds due to him.
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(4) The amount which may be ordered by a tribunal to be paid by an 
employer under subsection (3) (or, where the employer is liable to pay 
remuneration under section 53, the aggregate of that amount and the 
amount of that liability) shall not exceed, in respect of the notice period 
of any employee, forty per cent, of a week's pay of that employee.

Ante-natal care 
55.—(1) An employee who—

(a) is pregnant, and
(b) has, on the advice of a registered medical practitioner, registered 

midwife or registered health visitor, made an appointment to 
attend at any place for the purpose of receiving ante-natal care,

is entitled to be permitted by her employer to take time off during the 
employee's working hours in order to enable her to keep the appointment.

(2) An employee is not entitled to take time off under this section to 
keep an appointment unless, if her employer requests her to do so, she 
produces for his inspection—

(a) a certificate from a registered medical practitioner, registered 
midwife or registered health visitor stating that the employee is 
pregnant, and

(b) an appointment card or some other document showing that the 
appointment has been made.

(3) Subsection (2) does not apply where the employee's appointment 
is the first appointment during her pregnancy for which she seeks 
permission to take time off in accordance with subsection (1).

(4) For the purposes of this section the working hours of an employee 
shall be taken to be any time when, in accordance with her contract of 
employment, the employee is required to be at work.

PART VI

Right to time off 
for ante-natal 
care.

56.—(1) An employee who is permitted to take time off under section 
55 is entitled to be paid remuneration by her employer for the period of 
absence at the appropriate hourly rate.

(2) The appropriate hourly rate, in relation to an employee, is the 
amount of one week's pay divided by the number of normal working 
hours in a week for that employee when employed under the contract of 
employment in force on the day when the time off is taken.

(3) But where the number of normal working hours differs from week 
to week or over a longer period, the amount of one week's pay shall be 
divided instead by—

(a) the average number of normal working hours calculated by 
dividing by twelve the total number of the employee's normal 
working hours during the period of twelve weeks ending with 
the last complete week before the day on which the time off is 
taken, or

(b) where the employee has not been employed for a sufficient period 
to enable the calculation to be made under paragraph (a), a 
number which fairly represents the number of normal working 
hours in a week having regard to such of the considerations 
specified in subsection (4) as are appropriate in the 
circumstances.

Right to
remuneration for 
time off under 
section 55.
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(4) The considerations referred to in subsection (3)(b) are—
(a) the average number of normal working hours in a week which 

the employee could expect in accordance with the terms of her 
contract, and

(b) the average number of normal working hours of other 
employees engaged in relevant comparable employment with 
the same employer.

(5) A right to any amount under subsection (1) does not affect any 
right of an employee in relation to remuneration under her contract of 
employment ("contractual remuneration").

(6) Any contractual remuneration paid to an employee in respect of a 
period of time off under section 55 goes towards discharging any liability 
of the employer to pay remuneration under subsection (1) in respect of 
that period; and, conversely, any payment of remuneration under 
subsection (1) in respect of a period goes towards discharging any liability 
of the employer to pay contractual remuneration in respect of that period.

57.—(1) An employee may present a complaint to an industrial tribunal 
that her employer—

(a) has unreasonably refused to permit her to take time off as 
required by section 55, or

(b) has failed to pay the whole or any part of any amount to which 
the employee is entitled under section 56.

(2) An industrial tribunal shall not consider a complaint under this 
section unless it is presented—

(a) before the end of the period of three months beginning with the 
date of the appointment concerned, or

(b) within such further period as the tribunal considers reasonable 
in a case where it is satisfied that it was not reasonably 
practicable for the complaint to be presented before the end of 
that period of three months.

(3) Where an industrial tribunal finds a complaint under this section 
well-founded, the tribunal shall make a declaration to that effect.

(4) If the complaint is that the employer has unreasonably refused to 
permit the employee to take time off, the tribunal shall also order the 
employer to pay to the employee an amount equal to the remuneration to 
which she would have been entitled under section 56 if the employer had 
not refused.

(5) If the complaint is that the employer has failed to pay the employee 
the whole or part of any amount to which she is entitled under section 56, 
the tribunal shall also order the employer to pay to the employee the 
amount which it finds due to her.

Right to time off 
for pension 
scheme trustees.

Occupational pension scheme trustees

58.—(1) The employer in relation to a relevant occupational pension 
scheme shall permit an employee of his who is a trustee of the scheme to 
take time off during the employee's working hours for the purpose of—

(a) performing any of his duties as such a trustee, or
(b) undergoing training relevant to the performance of those duties.



Employment Rights Act 1996 c. 18 39

PART VI
(2) The amount of time off which an employee is to be permitted to 

take under this section and the purposes for which, the occasions on 
which and any conditions subject to which time off may be so taken are 
those that are reasonable in all the circumstances having regard, in 
particular, to—

(a) how much time off is required for the performance of the duties 
of a trustee of the scheme and the undergoing of relevant 
training, and how much time off is required for performing the 
particular duty or for undergoing the particular training, and

(b) the circumstances of the employer's business and the effect of the 
employee's absence on the running of that business.

(3) In this section—
(a) "relevant occupational pension scheme" means an occupational

pension scheme (as defined in section 1 of the Pension Schemes 1993 c. 48. 
Act 1993) established under a trust, and

(b) references to the employer, in relation to such a scheme, are to 
an employer of persons in the description or category of 
employment to which the scheme relates.

(4) For the purposes of this section the working hours of an employee 
shall be taken to be any time when, in accordance with his contract of 
employment, the employee is required to be at work.

59.—(1) An employer who permits an employee to take time off under Right to payment 
section 58 shall pay him for the time taken off pursuant to the permission, for time off under

section 58.
(2) Where the employee's remuneration for the work he would 

ordinarily have been doing during that time does not vary with the 
amount of work done, he must be paid as if he had worked at that work 
for the whole of that time.

(3) Where the employee's remuneration for the work he would 
ordinarily have been doing during that time varies with the amount of 
work done, he must be paid an amount calculated by reference to the 
average hourly earnings for that work.V^ACiKV JULl/Ulljr WCll lllllg^ L\Ji lllCll YV\JLS\..

(4) The average hourly earnings mentioned in subsection (3) are—
(a) those of the employee concerned, or
(b) if no fair estimate can be made of those earnings, the average 

hourly earnings for work of that description of persons in 
comparable employment with the same employer or, if there are 
no such persons, a figure of average hourly earnings which is 
reasonable in the circumstances.

(5) A right to be paid an amount under subsection (1) does not affect 
any right of an employee in relation to remuneration under his contract 
of employment ("contractual remuneration").

(6) Any contractual remuneration paid to an employee in respect of a 
period of time off under section 58 goes towards discharging any liability 
of the employer under subsection (1) in respect of that period; and, 
conversely, any payment under subsection (1) in respect of a period goes 
towards discharging any liability of the employer to pay contractual 
remuneration in respect of that period.
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60.—(1) An employee may present a complaint to an industrial tribunal 
that his employer—

(a) has failed to permit him to take time off as required by section 
58, or

(b) has failed to pay him in accordance with section 59.
(2) An industrial tribunal shall not consider a complaint under this 

section unless it is presented—
(a) before the end of the period of three months beginning with the 

date when the failure occurred, or
(b) within such further period as the tribunal considers reasonable 

in a case where it is satisfied that it was not reasonably 
practicable for the complaint to be presented before the end of 
that period of three months.

(3) Where an industrial tribunal finds a complaint under subsection 
(l)(a) well-founded, the tribunal—

(a) shall make a declaration to that effect, and
(b) may make an award of compensation to be paid by the employer 

to the employee.
(4) The amount of the compensation shall be such as the tribunal 

considers just and equitable in all the circumstances having regard to—
(a) the employer's default in failing to permit time off to be taken by 

the employee, and
(b) any loss sustained by the employee which is attributable to the 

matters complained of.
(5) Where on a complaint under subsection (l)(b) an industrial 

tribunal finds that an employer has failed to pay an employee in 
accordance with section 59, it shall order the employer to pay the amount 
which it finds to be due.

Right to time off 
for employee 
representatives.
1992c. 52. 

S.I. 1981/1794.

Right to
remuneration for 
time off under 
section 61.

Employee representatives 

61.—(1) An employee who is—
(a) an employee representative for the purposes of Chapter II of 

Part IV of the Trade Union and Labour Relations 
(Consolidation) Act 1992 (redundancies) or Regulations 10 and 
11 of the Transfer of Undertakings (Protection of Employment) 
Regulations 1981, or

(b) a candidate in an election in which any person elected will, on 
being elected, be such an employee representative,

is entitled to be permitted by his employer to take reasonable time off 
during the employee's working hours in order to perform his functions as 
such an employee representative or candidate.

(2) For the purposes of this section the working hours of an employee 
shall be taken to be any time when, in accordance with his contract of 
employment, the employee is required to be at work.

62.—(1) An employee who is permitted to take time off under section 
61 is entitled to be paid remuneration by his employer for the time taken 
off at the appropriate hourly rate.
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(2) The appropriate hourly rate, in relation to an employee, is the 
amount of one week's pay divided by the number of normal working 
hours in a week for that employee when employed under the contract of 
employment in force on the day when the time off is taken.

(3) But where the number of normal working hours differs from week 
to week or over a longer period, the amount of one week's pay shall be 
divided instead by—

(a) the average number of normal working hours calculated by 
dividing by twelve the total number of the employee's normal 
working hours during the period of twelve weeks ending with 
the last complete week before the day on which the time off is 
taken, or

(b) where the employee has not been employed for a sufficient period 
to enable the calculation to be made under paragraph (a), a 
number which fairly represents the number of normal working 
hours in a week having regard to such of the considerations 
specified in subsection (4) as are appropriate in the 
circumstances.

(4) The considerations referred to in subsection (3)(b) are—
(a) the average number of normal working hours in a week which 

the employee could expect in accordance with the terms of his 
contract, and

(b) the average number of normal working hours of other 
employees engaged in relevant comparable employment with 
the same employer.

(5) A right to any amount under subsection (1) does not affect any 
right of an employee in relation to remuneration under his contract of 
employment ("contractual remuneration").

(6) Any contractual remuneration paid to an employee in respect of a 
period of time off under section 61 goes towards discharging any liability 
of the employer to pay remuneration under subsection (1) in respect of 
that period; and, conversely, any payment of remuneration under 
subsection (1) in respect of a period goes towards discharging any liability 
of the employer to pay contractual remuneration in respect of that period.

PART VI

63.—(1) An employee may present a complaint to an industrial tribunal 
that his employer—

(a) has unreasonably refused to permit him to take time off as 
required by section 61, or

(b) has failed to pay the whole or any part of any amount to which 
the employee is entitled under section 62.

(2) An industrial tribunal shall not consider a complaint under this 
section unless it is presented—

(a) before the end of the period of three months beginning with the 
day on which the time off was taken or on which it is alleged the 
time off should have been permitted, or

(b) within such further period as the tribunal considers reasonable 
in a case where it is satisfied that it was not reasonably 
practicable for the complaint to be presented before the end of 
that period of three months.

Complaints to
industrial
tribunals.
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(3) Where an industrial tribunal finds a complaint under this section 

well-founded, the tribunal shall make a declaration to that effect.

(4) If the complaint is that the employer has unreasonably refused to 
permit the employee to take time off, the tribunal shall also order the 
employer to pay to the employee an amount equal to the remuneration to 
which he would have been entitled under section 62 if the employer had 
not refused.

(5) If the complaint is that the employer has failed to pay the employee 
the whole or part of any amount to which he is entitled under section 62, 
the tribunal shall also order the employer to pay to the employee the 
amount which it finds due to him.

Right to
remuneration on 
suspension on 
medical grounds.

1974c. 37.

S.I. 1980/1248. 

S.I. 1985/1333. 

S.I. 1988/1657.

PART VII
SUSPENSION FROM WORK 

Suspension on medical grounds

64.—(1) An employee who is suspended from work by his employer on 
medical grounds is entitled to be paid by his employer remuneration while 
he is so suspended for a period not exceeding twenty-six weeks.

(2) For the purposes of this Part an employee is suspended from work 
on medical grounds if he is suspended from work in consequence of—

(a) a requirement imposed by or under a provision of an enactment 
or of an instrument made under an enactment, or

(b) a recommendation in a provision of a code of practice issued or 
approved under section 16 of the Health and Safety at Work etc. 
Act 1974,

and the provision is for the time being specified in subsection (3).

(3) The provisions referred to in subsection (2) are—
Regulation 16 of the Control of Lead at Work Regulations 1980, 
Regulation 16 of the Ionising Radiations Regulations 1985, and
Regulation 11 of the Control of Substances Hazardous to Health 

Regulations 1988.

(4) The Secretary of State may by order add provisions to or remove 
provisions from the list of provisions specified in subsection (3).

(5) For the purposes of this Part an employee shall be regarded as 
suspended from work on medical grounds only if and for so long as he—

(a) continues to be employed by his employer, but
(b) is not provided with work or does not perform the work he 

normally performed before the suspension.

Exclusions from 
right to 
remuneration.

65.—(1) An employee is not entitled to remuneration under section 64 
unless he has been continuously employed for a period of not less than 
one month ending with the day before that on which the suspension 
begins.

(2) An employee who is employed— 
(a) under a contract for a fixed term of three months or less, or
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(b) under a contract made in contemplation of the performance of 
a specific task which is not expected to last for more than three 
months,

is not entitled to remuneration under section 64 unless he has been 
continuously employed for a period of more than three months ending 
with the day before that on which the suspension begins.

(3) An employee is not entitled to remuneration under section 64 in 
respect of any period during which he is incapable of work by reason of 
disease or bodily or mental disablement.

(4) An employee is not entitled to remuneration under section 64 in 
respect of any period if—

(a) his employer has offered to provide him with suitable alternative 
work during the period (whether or not it is work which the 
employee is under his contract, or was under the contract in 
force before the suspension, employed to perform) and the 
employee has unreasonably refused to perform that work, or

(b) he does not comply with reasonable requirements imposed by his 
employer with a view to ensuring that his services are available.

Suspension on maternity grounds

66.—(1) For the purposes of this Part an employee is suspended from 
work on maternity grounds if, in consequence of any relevant 
requirement or relevant recommendation, she is suspended from work by 
her employer on the ground that she is pregnant, has recently given birth 
or is breastfeeding a child.

(2) In subsection (1)—
"relevant requirement" means a requirement imposed by or under a 

specified provision of an enactment or of an instrument made 
under an enactment, and

"relevant recommendation" means a recommendation in a specified 
provision of a code of practice issued or approved under section 
16 of the Health and Safety at Work etc. Act 1974;

and in this subsection "specified provision" means a provision for the 
time being specified in an order made by the Secretary of State under this 
subsection.

(3) For the purposes of this Part an employee shall be regarded as 
suspended from work on maternity grounds only if and for so long as 
she—

(a) continues to be employed by her employer, but
(b) is not provided with work or (disregarding alternative work for 

the purposes of section 67) does not perform the work she 
normally performed before the suspension.

PART VII

Meaning of 
suspension on 
maternity 
grounds.

1974c. 37.

67.—(1) Where an employer has available suitable alternative work for Right to offer of 
an employee, the employee has a right to be offered to be provided with alternative work. 
the alternative work before being suspended from work on maternity 
grounds.

(2) For alternative work to be suitable for an employee for the 
purposes of this section—
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(a) the work must be of a kind which is both suitable in relation to 

her and appropriate for her to do in the circumstances, and
(b) the terms and conditions applicable to her for performing the 

work, if they differ from the corresponding terms and 
conditions applicable to her for performing the work she 
normally performs under her contract of employment, must not 
be substantially less favourable to her than those corresponding 
terms and conditions.

Right to 
remuneration.

68.—(1) An employee who is suspended from work on maternity 
grounds is entitled to be paid remuneration by her employer while she is 
so suspended.

(2) An employee is not entitled to remuneration under this section in 
respect of any period if—

(a) her employer has offered to provide her during the period with 
work which is suitable alternative work for her for the purposes 
of section 67, and

(b) the employee has unreasonably refused to perform that work.

Calculation of 
remuneration.

Complaints to
industrial
tribunals.

General
69.—(1) The amount of remuneration payable by an employer to an 

employee under section 64 or 68 is a week's pay in respect of each week 
of the period of suspension; and if in any week remuneration is payable 
in respect of only part of that week the amount of a week's pay shall be 
reduced proportionately.

(2) A right to remuneration under section 64 or 68 does not affect any 
right of an employee in relation to remuneration under the employee's 
contract of employment ("contractual remuneration").

(3) Any contractual remuneration paid by an employer to an employee 
in respect of any period goes towards discharging the employer's liability 
under section 64 or 68 in respect of that period; and, conversely, any 
payment of remuneration in discharge of an employer's liability under 
section 64 or 68 in respect of any period goes towards discharging any 
obligation of the employer to pay contractual remuneration in respect of 
that period.

70.—(1) An employee may present a complaint to an industrial tribunal 
that his or her employer has failed to pay the whole or any part of 
remuneration to which the employee is entitled under section 64 or 68.

(2) An industrial tribunal shall not consider a complaint under 
subsection (1) relating to remuneration in respect of any day unless it is 
presented—

(a) before the end of the period of three months beginning with that 
day, or

(b) within such further period as the tribunal considers reasonable 
in a case where it is satisfied that it was not reasonably 
practicable for the complaint to be presented within that period 
of three months.

(3) Where an industrial tribunal finds a complaint under subsection (1) 
well-founded, the tribunal shall order the employer to pay the employee 
the amount of remuneration which it finds is due to him or her.
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(4) An employee may present a complaint to an industrial tribunal that 
in contravention of section 67 her employer has failed to offer to provide 
her with work.

(5) An industrial tribunal shall not consider a complaint under 
subsection (4) unless it is presented—

(a) before the end of the period of three months beginning with the 
first day of the suspension, or

(b) within such further period as the tribunal considers reasonable 
in a case where it is satisfied that it was not reasonably 
practicable for the complaint to be presented within that period 
of three months.

(6) Where an industrial tribunal finds a complaint under subsection (4) 
well-founded, the tribunal may make an award of compensation to be 
paid by the employer to the employee.

(7) The amount of the compensation shall be such as the tribunal 
considers just and equitable in all the circumstances having regard to—

(a) the infringement of the employee's right under section 67 by the 
failure on the part of the employer to which the complaint 
relates, and

(b) any loss sustained by the employee which is attributable to 
that failure.

PART VII

PART VIII
MATERNITY RIGHTS

General right to maternity leave

71.—(1) An employee who is absent from work at any time during her 
maternity leave period is (subject to sections 74 and 75) entitled to the 
benefit of the terms and conditions of employment which would have 
been applicable to her if she had not been absent (and had not been 
pregnant or given birth to a child).

(2) Subsection (1) does not confer any entitlement to remuneration.

72.—(1) Subject to subsection (2), an employee's maternity leave 
period commences with the earlier of—

(a) the date which, in accordance with section 74(1) to (3), she 
notifies to her employer as the date on which she intends her 
period of absence from work in exercise of the right conferred 
by section 71 to commence, and

(b) the first day after the beginning of the sixth week before the 
expected week of childbirth on which she is absent from work 
wholly or partly because of pregnancy.

(2) Where the employee's maternity leave period has not commenced 
by virtue of subsection (1) when childbirth occurs, her maternity leave 
period commences with the day on which childbirth occurs.

(3) The Secretary of State may by order vary subsections (1) and (2).

73.—(i) Subject to subsections (2) and (3), an employee's maternity 
leave period continues for the period of fourteen weeks from its 
commencement or until the birth of the child, if later.

General right to 
maternity leave.

Commencement 
of maternity leave 
period.

Duration of 
maternity leave 
period.
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Requirement to 
notify
commencement of 
leave.

(2) Subject to subsection (3), where any requirement imposed by or 
under any relevant statutory provision prohibits the employee from 
working for any period after the end of the period mentioned in 
subsection (1) by reason of her having recently given birth, her maternity 
leave period continues until the end of that later period.

(3) Where the employee is dismissed after the commencement of her 
maternity leave period but before the time when (apart from this 
subsection) that period would end, the period ends at the time of the 
dismissal.

(4) In subsection (2) "relevant statutory provision" means a 
provision of—

(a) an enactment, or
(b) an instrument made under an enactment,

other than a provision for the time being specified in an order made under 
section 66(2).

(5) The Secretary of State may by order vary subsections (1) to (4).

74.—(1) Subject to subsections (4) and (5), an employee does not have 
the right conferred by section 71 unless she notifies her employer of the 
date on which she intends her period of absence from work in exercise of 
the right to commence.

(2) No date occurring before the beginning of the eleventh week before 
the expected week of childbirth may be notified under subsection (1).

(3) Notification under subsection (1) shall be given by an employee—
(a) not less than twenty-one days before the date on which she 

intends her period of absence from work in exercise of the right 
conferred by section 71 to commence, or

(b) if that is not reasonably practicable, as soon as is reasonably 
practicable.

(4) Where an employee's maternity leave period commences with the 
first day after the beginning of the sixth week before the expected week of 
childbirth on which she is absent from work wholly or partly because of 
pregnancy—

(a) subsection (1) does not require her to notify her employer of the 
date specified in that subsection, but

(b) (whether or not she has notified him of that date) she does not 
have the right conferred by section 71 unless she notifies him as 
soon as is reasonably practicable that she is absent from work 
wholly or partly because of pregnancy.

(5) Where an employee's maternity leave period commences with the 
day on which childbirth occurs—

(a) subsection (1) does not require her to notify her employer of the 
date specified in that subsection, but

(b) (whether or not she has notified him of that date) she does not 
have the right conferred by section 71 unless she notifies him as 
soon as is reasonably practicable after the birth that she has 
given birth.

(6) Any notification required by this section shall, if the employer so 
requests, be given in writing.
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75.—(1) An employee does not have the right conferred by section 71 Requirement to 

unless at least twenty-one days before her maternity leave period notify pregnancy 
commences or, if that is not reasonably practicable, as soon as is etc. 
reasonably practicable, she informs her employer in writing of—

(a) her pregnancy, and
(b) the expected week of childbirth, 

or, if childbirth has occurred, of the date on which it occurred.
(2) An employee does not have the right conferred by section 71 unless, 

if requested to do so by her employer, she produces for his inspection a 
certificate from—

(a) a registered medical practitioner, or
(b) a registered midwife, 

stating the expected week of childbirth.

76.—(1) An employee who intends to return to work earlier than the 
end of her maternity leave period shall give to her employer not less than 
seven days' notice of the date on which she intends to return.

(2) If an employee attempts to return to work earlier than the end of 
her maternity leave period without complying with subsection (1), her 
employer shall be entitled to postpone her return to a date such as will 
secure, subject to subsection (3), that he has seven days' notice of her 
return.

(3) An employer is not entitled under subsection (2) to postpone an 
employee's return to work to a date after the end of her maternity leave 
period.

(4) If an employee whose return to work has been postponed under 
subsection (2) has been notified that she is not to return to work before 
the date to which her return was postponed, the employer is under no 
contractual obligation to pay her remuneration until the date to which her 
return was postponed if she returns to work before that date.

Requirement to 
notify return 
during maternity 
leave period.

77.—(1) This section applies where during an employee's maternity Redundancy 
leave period it is not practicable by reason of redundancy for the during maternity 
employer to continue to employ her under her existing contract of leave penod. 
employment.

(2) Where there is a suitable available vacancy, the employee is entitled 
to be offered (before the ending of her employment under her existing 
contract) alternative employment with her employer or his successor, or 
an associated employer, under a new contract of employment which 
complies with subsection (3) (and takes effect immediately on the ending 
of her employment under the previous contract).

(3) The new contract of employment must be such that—
(a) the work to be done under it is of a kind which is both suitable 

in relation to the employee and appropriate for her to do in the 
circumstances, and

(b) its provisions as to the capacity and place in which she is to be 
employed, and as to the other terms and conditions of her 
employment, are not substantially less favourable to her than if 
she had continued to be employed under the previous contract.
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Right to return to 
work.

PART VIII
Contractual rights 78.—(1) An employee who has both the right to maternity leave under
to maternity leave, section 71 and another right to maternity leave (under a contract of

employment or otherwise) may not exercise the two rights separately but
may, in taking maternity leave, take advantage of whichever right is, in
any particular respect, the more favourable.

(2) The provisions of sections 72 to 77 apply, subject to any 
modifications necessary to give effect to any more favourable contractual 
terms, to the exercise of the composite right described in subsection (1) as 
they apply to the exercise of the right under section 71.

Right to return to work 

79.—(1) An employee who—
(a) has the right conferred by section 71, and
(b) has, at the beginning of the eleventh week before the expected 

week of childbirth, been continuously employed for a period of 
not less than two years,

also has the right to return to work at any time during the period 
beginning at the end of her maternity leave period and ending twenty-nine 
weeks after the beginning of the week in which childbirth occurs.

(2) An employee's right to return to work under this section is the right 
to return to work with the person who was her employer before the end 
of her maternity leave period, or (where appropriate) his successor, in the 
job in which she was then employed—

(a) on terms and conditions as to remuneration not less favourable 
than those which would have been applicable to her had she not 
been absent from work at any time since the commencement of 
her maternity leave period,

(b) with her seniority, pension rights and similar rights as they 
would have been if the period or periods of her employment 
prior to the end of her maternity leave period were continuous 
with her employment following her return to work (but subject

1989 c. 24. to the requirements of paragraph 5 of Schedule 5 to the Social
Security Act 1989 (credit for the period of absence in certain 
cases)), and

(c) otherwise on terms and conditions not less favourable than those 
which would have been applicable to her had she not been 
absent from work after the end of her maternity leave period.

(3) The Secretary of State may by order vary the period of two years 
specified in subsection (1) or that period as varied by an order under this 
subsection.

Requirement to 80.—(1) An employee does not have the right conferred by section 79 
notify return. unless she includes with the information required by section 75(1) the 

information that she intends to exercise the right.
(2) Where, not earlier than twenty-one days before the end of her 

maternity leave period, an employee is requested in accordance with 
subsection (3) by her employer, or a successor of his, to give him written 
confirmation that she intends to exercise the right conferred by section 79, 
the employee is not entitled to that right unless she gives the requested 
confirmation—

(a) within fourteen days of receiving the request, or
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(b) if that is not reasonably practicable, as soon as is reasonably 
practicable.

(3) A request under subsection (2) shall be—
(a) made in writing, and
(b) accompanied by a written statement of the effect of that 

subsection.

PART VIII

81.—(1) This section applies where an employee has the right conferred 
by section 79 but it is not practicable by reason of redundancy for the 
employer to permit her to return in accordance with that right.

(2) Where there is a suitable available vacancy, the employee is entitled 
to be offered alternative employment with her employer or his successor, 
or an associated employer, under a new contract of employment which 
complies with subsection (3).

(3) The new contract of employment must be such that—
(a) the work to be done under it is of a kind which is both suitable 

in relation to the employee and appropriate for her to do in the 
circumstances, and

(b) its provisions as to the capacity and place in which she is to be 
employed, and as to the other terms and conditions of her 
employment, are not substantially less favourable to her than if 
she had returned to work pursuant to the right conferred by 
section 79.

Redundancy 
before return.

82.—(1) An employee shall exercise the right conferred by section 79 by 
giving written notice to the employer (who may be her employer before 
the end of her maternity leave period or a successor of his) at least twenty- 
one days before the day on which she proposes to return of her proposal 
to return on that day (the "notified day of return").

(2) An employer may postpone an employee's return to work until a 
date not more than four weeks after the notified day of return if he notifies 
her before that day that for specified reasons he is postponing her return 
until that date; and, accordingly, she will be entitled to return to work 
with him on that date.

(3) An employee to whom subsection (4) applies may—
(a) postpone her return to work until a date not more than four 

weeks after the notified day of return (even if that date falls after 
the end of the period of twenty-nine weeks beginning with the 
week in which childbirth occurred), and

(b) where no day of return has been notified to the employer, extend 
the time during which she may exercise her right to return in 
accordance with subsection (1), so that she returns to work not 
more than four weeks after the end of that period of twenty- 
nine weeks.

(4) This subsection applies to an employee if she gives to her employer, 
before the notified day of return (or the end of the period of twenty-nine 
weeks), a certificate from a registered medical practitioner stating that by 
reason of disease or bodily or mental disablement she will be incapable of 
work on the notified day of return (or at the end of that period).

Exercise of right 
to return.
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PART VIII
(5) Where an employee has once exercised a right of postponement or 

extension under subsection (3), she is not entitled again to exercise a right 
of postponement or extension under that subsection in connection with 
the same return to work.

(6) If an employee has notified a day of return but there is an 
interruption of work (whether due to industrial action or some other 
reason) which renders it unreasonable to expect the employee to return to 
work on the notified day of return, she may instead return to work when 
work resumes after the interruption or as soon as reasonably practicable 
afterwards.

(7) Where in the case of an employee who has not already notified a 
day of return—

(a) there is an interruption of work (whether due to industrial action 
or some other reason) which renders it unreasonable to expect 
the employee to return to work before the end of the period of 
twenty-nine weeks beginning with the week in which childbirth 
occurred, or which appears likely to have that effect, and

(b) in consequence, the employee does not notify a day of return,
the employee may exercise her right to return in accordance with 
subsection (1) so that she returns to work at any time before the end of 
the period of twenty-eight days after the end of the interruption even 
though that means that she returns to work outside the period of twenty- 
nine weeks.

(8) Where an employee has exercised the right under subsection (3)(b) 
to extend the period during which she may exercise her right to return, 
subsection (7) applies as if for the reference to the end of the period of 
twenty-nine weeks there were substituted a reference to the end of the 
further period of four weeks after the end of that period.

(9) Where in the case of an interruption of work an employee has 
refrained from notifying the day of return in the circumstances described 
in subsection (7), subsection (3)(b) applies as if for the reference to the end 
of the period of twenty-nine weeks there were substituted a reference to 
the end of the period of twenty-eight days after the end of the interruption 
of work.

Notified day of 
return.

Employee 
dismissed at or 
after end of 
maternity leave 
period.

83.—(1) Subject to subsection (2), in this Act "notified day of return" 
shall be construed in accordance with section 82(1).

(2) Where—
(a) an employee's return is postponed under subsection (2) or (3)(a) 

of section 82, or
(b) the employee returns to work on a day later than the notified day 

of return in the circumstances described in subsection (6) of 
that section,

then, subject to subsection (5) of that section, references in subsections 
(2), (3)(a) and (6) of that section and the following provisions of this Act 
to the notified day of return shall be construed as references to the day to 
which the return is postponed or that later day.

84.—(1) This section applies where an employee has the right to return 
to work conferred by section 79 and either—

(a) her maternity leave period ends by reason of dismissal, or
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PART VIII
(b) she is dismissed after the end of her maternity leave period, 

otherwise than in the course of attempting to return to work in 
accordance with her contract in circumstances in which section 
85 applies.

(2) Where this section applies, the right conferred by section 79 is 
exercisable only on the employee repaying any compensation for unfair 
dismissal, or redundancy payment, paid in respect of the dismissal if the 
employer requests repayment.

85.—(1) An employee who has both the right to return to work Contractual rights 
conferred by section 79 and another right to return to work after absence to return, 
because of pregnancy or childbirth (under a contract of employment or 
otherwise) may not exercise the two rights separately but may, in 
returning to work, take advantage of whichever right is, in any particular 
respect, the more favourable.

(2) Sections 79 and 81 to 84, and the provisions of the following Parts 
of this Act relating to the right conferred by section 79 (other than section 
137(2)), apply, subject to any modifications necessary to give effect to any 
more favourable contractual terms, to the exercise of the composite right 
described in subsection (1) as they apply to the exercise of the right 
conferred by section 79.

PART IX
TERMINATION OF EMPLOYMENT 

Minimum period of notice

86.—(1) The notice required to be given by an employer to terminate 
the contract of employment of a person who has been continuously 
employed for one month or more—

(a) is not less than one week's notice if his period of continuous 
employment is less than two years,

(b) is not less than one week's notice for each year of continuous 
employment if his period of continuous employment is two 
years or more but less than twelve years, and

(c) is not less than twelve weeks' notice if his period of continuous 
employment is twelve years or more.

(2) The notice required to be given by an employee who has been 
continuously employed for one month or more to terminate his contract 
of employment is not less than one week.

(3) Any provision for shorter notice in any contract of employment 
with a person who has been continuously employed for one month or 
more has effect subject to subsections (1) and (2); but this section does not 
prevent either party from waiving his right to notice on any occasion or 
from accepting a payment in lieu of notice.

(4) Any contract of employment of a person who has been 
continuously employed for three months or more which is a contract for 
a term certain of one month or less shall have effect as if it were for an 
indefinite period; and, accordingly, subsections (1) and (2) apply to the 
contract.

Rights of 
employer and 
employee to 
minimum notice.
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PART IX

Rights of 
employee in 
period of notice.

(5) Subsections (1) and (2) do not apply to a contract made in 
contemplation of the performance of a specific task which is not expected 
to last for more than three months unless the employee has been 
continuously employed for a period of more than three months.

(6) This section does not affect any right of either party to a contract 
of employment to treat the contract as terminable without notice by 
reason of the conduct of the other party.

87.—(1) If an employer gives notice to terminate the contract of 
employment of a person who has been continuously employed for one 
month or more, the provisions of sections 88 to 91 have effect as respects 
the liability of the employer for the period of notice required by section 
86(1).

(2) If an employee who has been continuously employed for one 
month or more gives notice to terminate his contract of employment, the 
provisions of sections 88 to 91 have effect as respects the liability of the 
employer for the period of notice required by section 86(2).

(3) In sections 88 to 91 "period of notice" means—
(a) where notice is given by an employer, the period of notice 

required by section 86(1), and
(b) where notice is given by an employee, the period of notice 

required by section 86(2).
(4) This section does not apply in relation to a notice given by the 

employer or the employee if the notice to be given by the employer to 
terminate the contract must be at least one week more than the notice 
required by section 86(1).

Employments 88.—(1) If an employee has normal working hours under the contract
with normal of employment in force during the period of notice and during any part
working hours. of those normal working hours—

(a) the employee is ready and willing to work but no work is 
provided for him by his employer,

(b) the employee is incapable of work because of sickness or injury,
(c) the employee is absent from work wholly or partly because of 

pregnancy or childbirth, or
(d) the employee is absent from work in accordance with the terms 

of his employment relating to holidays,
the employer is liable to pay the employee for the part of normal working 
hours covered by any of paragraphs (a), (b), (c) and (d) a sum not less than 
the amount of remuneration for that part of normal working hours 
calculated at the average hourly rate of remuneration produced by 
dividing a week's pay by the number of normal working hours.

(2) Any payments made to the employee by his employer in respect of 
the relevant part of the period of notice (whether by way of sick pay, 
statutory sick pay, maternity pay, statutory maternity pay, holiday pay or 
otherwise) go towards meeting the employer's liability under this section.

(3) Where notice was given by the employee, the employer's liability 
under this section does not arise unless and until the employee leaves the 
service of the employer in pursuance of the notice.
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89.—(1) If an employee does not have normal working hours under the 
contract of employment in force in the period of notice, the employer is 
liable to pay the employee for each week of the period of notice a sum not 
less than a week's pay.

(2) The employer's liability under this section is conditional on the 
employee being ready and willing to do work of a reasonable nature and 
amount to earn a week's pay.

(3) Subsection (2) does not apply—
(a) in respect of any period during which the employee is incapable 

of work because of sickness or injury,
(b) in respect of any period during which the employee is absent 

from work wholly or partly because of pregnancy or 
childbirth, or

(c) in respect of any period during which the employee is absent 
from work in accordance with the terms of his employment 
relating to holidays.

(4) Any payment made to an employee by his employer in respect of a 
period within subsection (3) (whether by way of sick pay, statutory sick 
pay, maternity pay, statutory maternity pay, holiday pay or otherwise) 
shall be taken into account for the purposes of this section as if it were 
remuneration paid by the employer in respect of that period.

(5) Where notice was given by the employee, the employer's liability 
under this section does not arise unless and until the employee leaves the 
service of the employer in pursuance of the notice.

PART IX
Employments 
without normal 
working hours.

90.—(1) This section has effect where the arrangements in force relating 
to the employment are such that—

(a) payments by way of sick pay are made by the employer to 
employees to whom the arrangements apply, in cases where any 
such employees are incapable of work because of sickness or 
injury, and

(b) in calculating any payment so made to any such employee an 
amount representing, or treated as representing, short-term 
incapacity benefit or industrial injury benefit is taken into 
account, whether by way of deduction or by way of calculating 
the payment as a supplement to that amount.

(2) If—
(a) during any part of the period of notice the employee is incapable 

of work because of sickness or injury,
(b) one or more payments by way of sick pay are made to him by the 

employer in respect of that part of the period of notice, and
(c) in calculating any such payment such an amount as is referred to 

in paragraph (b) of subsection (1) is taken into account as 
mentioned in that paragraph,

for the purposes of section 88 or 89 the amount so taken into account shall 
be treated as having been paid by the employer to the employee by way 
of sick pay in respect of that part of that period, and shall go towards 
meeting the liability of the employer under that section accordingly.

Short-term 
incapacity benefit 
and industrial 
injury benefit.
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PART IX 
Supplementary.

1992 c. 52.

91.—(1) An employer is not liable under section 88 or 89 to make any 
payment in respect of a period during which an employee is absent from 
work with the leave of the employer granted at the request of the 
employee, including any period of time off taken in accordance with—

(a) Part VI of this Act, or
(b) section 168 or 170 of the Trade Union and Labour Relations 

(Consolidation) Act 1992 (trade union duties and activities).

(2) No payment is due under section 88 or 89 in consequence of a 
notice to terminate a contract given by an employee if, after the notice is 
given and on or before the termination of the contract, the employee takes 
part in a strike of employees of the employer.

(3) If, during the period of notice, the employer breaks the contract of 
employment, payments received under section 88 or 89 in respect of the 
part of the period after the breach go towards mitigating the damages 
recoverable by the employee for loss of earnings in that part of the period 
of notice.

(4) If, during the period of notice, the employee breaks the contract 
and the employer rightfully treats the breach as terminating the contract, 
no payment is due to the employee under section 88 or 89 in respect of the 
part of the period falling after the termination of the contract.

(5) If an employer fails to give the notice required by section 86, the 
rights conferred by sections 87 to 90 and this section shall be taken into 
account in assessing his liability for breach of the contract.

(6) Sections 86 to 90 and this section apply in relation to a contract all 
or any of the terms of which are terms which take effect by virtue of any 
provision contained in or having effect under an Act (whether public or 
local) as in relation to any other contract; and the reference in this 
subsection to an Act includes, subject to any express provision to the 
contrary, an Act passed after this Act.

Right to written 
statement of 
reasons for 
dismissal.

Written statement of reasons for dismissal

92.—(1) An employee is entitled to be provided by his employer with 
a written statement giving particulars of the reasons for the employee's 
dismissal—

(a) if the employee is given by the employer notice of termination of 
his contract of employment,

(b) if the employee's contract of employment is terminated by the 
employer without notice, or

(c) if the employee is employed under a contract for a fixed term and 
that term expires without being renewed under the same 
contract.

(2) Subject to subsection (4), an employee is entitled to a written 
statement under this section only if he makes a request for one; and a 
statement shall be provided within fourteen days of such a request.

(3) Subject to subsection (4), an employee is not entitled to a written 
statement under this section unless on the effective date of termination he 
has been, or will have been, continuously employed for a period of not 
less than two years ending with that date.
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(4) An employee is entitled to a written statement under this section 
without having to request it and irrespective of whether she has been 
continuously employed for any period if she is dismissed—

(a) at any time while she is pregnant, or
(b) after childbirth in circumstances in which her maternity leave 

period ends by reason of the dismissal.

(5) A written statement under this section is admissible in evidence in 
any proceedings.

(6) Subject to subsection (7), in this section "the effective date of 
termination"—

(a) in relation to an employee whose contract of employment is 
terminated by notice, means the date on which the notice 
expires,

(b) in relation to an employee whose contract of employment is 
terminated without notice, means the date on which the 
termination takes effect, and

(c) in relation to an employee who is employed under a contract for 
a fixed term which expires without being renewed under the 
same contract, means the date on which the term expires.

(7) Where—
(a) the contract of employment is terminated by the employer, and
(b) the notice required by section 86 to be given by an employer 

would, if duly given on the material date, expire on a date later 
than the effective date of termination (as defined by 
subsection (6)),

the later date is the effective date of termination.

(8) In subsection (7)(b) "the material date" means—
(a) the date when notice of termination was given by the 

employer, or
(b) where no notice was given, the date when the contract of 

employment was terminated by the employer.

PART IX

93.—(1) A complaint may be presented to an industrial tribunal by an 
employee on the ground that—

(a) the employer unreasonably failed to provide a written statement 
under section 92, or

(b) the particulars of reasons given in purported compliance with 
that section are inadequate or untrue.

(2) Where an industrial tribunal finds a complaint under this section 
well-founded, the tribunal—

(a) may make a declaration as to what it finds the employer's 
reasons were for dismissing the employee, and

(b) shall make an award that the employer pay to the employee a 
sum equal to the amount of two weeks' pay.

(3) An industrial tribunal shall not consider a complaint under this 
section relating to the reasons for a dismissal unless it is presented to the

Complaints to
industrial
tribunal.
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PART IX
tribunal at such a time that the tribunal would, in accordance with section 
111, consider a complaint of unfair dismissal in respect of that dismissal 
presented at the same time.

The right.

1992c. 52.

PART X
UNFAIR DISMISSAL

CHAPTER I
RIGHT NOT TO BE UNFAIRLY DISMISSED 

The right
94.—(1) An employee has the right not to be unfairly dismissed by his 

employer.
(2) Subsection (1) has effect subject to the following provisions of this 

Part (in particular sections 108 to 110) and to the provisions of the Trade 
Union and Labour Relations (Consolidation) Act 1992 (in particular 
sections 237 to 239).

Circumstances in 
which an 
employee is 
dismissed.

Dismissal

95.—(1) For the purposes of this Part an employee is dismissed by his 
employer if (and, subject to subsection (2) and section 96, only if)—

(a) the contract under which he is employed is terminated by the 
employer (whether with or without notice),

(b) he is employed under a contract for a fixed term and that term 
expires without being renewed under the same contract, or

(c) the employee terminates the contract under which he is employed 
(with or without notice) in circumstances in which he is entitled 
to terminate it without notice by reason of the employer's 
conduct.

(2) An employee shall be taken to be dismissed by his employer for the 
purposes of this Part if—

(a) the employer gives notice to the employee to terminate his 
contract of employment, and

(b) at a time within the period of that notice the employee gives 
notice to the employer to terminate the contract of employment 
on a date earlier than the date on which the employer's notice is 
due to expire;

and the reason for the dismissal is to be taken to be the reason for which 
the employer's notice is given.

Failure to permit 
return after 
childbirth treated 
as dismissal.

96.—(1) Where an employee who—
(a) has the right conferred by section 79, and
(b) has exercised it in accordance with section 82,

is not permitted to return to work, she shall (subject to the following 
provisions of this section) be taken for the purposes of this Part to be 
dismissed for the reason for which she was not permitted to return with 
effect from the notified day of return (being deemed to have been 
continuously employed until that day).

(2) Subsection (1) does not apply in relation to an employee if—
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(a) immediately before the end of her maternity leave period (or, if 
it ends by reason of dismissal, immediately before the dismissal) 
the number of employees employed by her employer, added to 
the number employed by any associated employer of his, did not 
exceed five, and

(b) it is not reasonably practicable for the employer (who may be the 
same employer or a successor of his) to permit her to return to 
work under section 79 or for him or an associated employer to 
offer her employment under a contract of employment 
satisfying the conditions specified in subsection (4).

(3) Subsection (1) does not apply in relation to an employee if—
(a) it is not reasonably practicable for a reason other than 

redundancy for the employer (who may be the same employer 
or a successor of his) to permit her to return to work under 
section 79,

(b) he or an associated employer offers her employment under a 
contract of employment satisfying the conditions specified in 
subsection (4), and

(c) she accepts or unreasonably refuses that offer.

(4) The conditions referred to in subsections (2) and (3) are—
(a) that the work to be done under the contract is of a kind which is 

both suitable in relation to the employee and appropriate for her 
to do in the circumstances, and

(b) that the provisions of the contract as to the capacity and place 
in which she is to be employed, and as to the other terms and 
conditions of her employment, are not substantially less 
favourable to her than if she had returned to work under 
section 79.

(5) Where on a complaint of unfair dismissal any question arises as to 
whether the operation of subsection (1) is excluded by the provisions of 
subsection (2) or (3), it is for the employer to show that the provisions in 
question were satisfied in relation to the complainant.

(6) Where subsection (1) applies to an employee who was employed as 
a shop worker, or a betting worker, under her contract of employment on 
the last day of her maternity leave period, she shall be treated for the 
purposes of this Act as if she had been employed as a shop worker, or a 
betting worker, on the day with effect from which she is treated as 
dismissed.

PARTX 
CHAPTER I

97.—(1) Subject to the following provisions of this section, in this Part 
"the effective date of termination"—

(a) in relation to an employee whose contract of employment is 
terminated by notice, whether given by his employer or by the 
employee, means the date on which the notice expires,

(b) in relation to an employee whose contract of employment is 
terminated without notice, means the date on which the 
termination takes effect, and

(c) in relation to an employee who is employed under a contract for 
a fixed term which expires without being renewed under the 
same contract, means the date on which the term expires.

Effective date of 
termination.
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CHAPTER I
(2) Where—

(a) the contract of employment is terminated by the employer, and
(b) the notice required by section 86 to be given by an employer 

would, if duly given on the material date, expire on a date later 
than the effective date of termination (as defined by 
subsection (1)),

for the purposes of sections 108(1), 119(1) and 227(3) the later date is the 
effective date of termination.

(3) In subsection (2)(b) "the material date" means—
(a) the date when notice of termination was given by the 

employer, or
(b) where no notice was given, the date when the contract of 

employment was terminated by the employer.
(4) Where—

(a) the contract of employment is terminated by the employee,
(b) the material date does not fall during a period of notice given by 

the employer to terminate that contract, and
(c) had the contract been terminated not by the employee but by 

notice given on the material date by the employer, that notice 
would have been required by section 86 to expire on a date later 
than the effective date of termination (as defined by 
subsection (1)),

for the purposes of sections 108(1), 119(1) and 227(3) the later date is the 
effective date of termination.

(5) In subsection (4) "the material date" means—
(a) the date when notice of termination was given by the 

employee, or
(b) where no notice was given, the date when the contract of 

employment was terminated by the employee.
(6) Where an employee is taken to be dismissed for the purposes of this 

Part by virtue of section 96, references in this Part to the effective date of 
termination are to the notified date of return.

General.

Fairness

98.—(1) In determining for the purposes of this Part whether the 
dismissal of an employee is fair or unfair, it is for the employer to show—

(a) the reason (or, if more than one, the principal reason) for the 
dismissal, and

(b) that it is either a reason falling within subsection (2) or some 
other substantial reason of a kind such as to justify the dismissal 
of an employee holding the position which the employee held.

(2) A reason falls within this subsection if it—
(a) relates to the capability or qualifications of the employee for 

performing work of the kind which he was employed by the 
employer to do,

(b) relates to the conduct of the employee,
(c) is that the employee was redundant, or
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(d) is that the employee could not continue to work in the position 
which he held without contravention (either on his part or on 
that of his employer) of a duty or restriction imposed by or 
under an enactment.

(3) In subsection (2)(a)—
(a) "capability", in relation to an employee, means his capability 

assessed by reference to skill, aptitude, health or any other 
physical or mental quality, and

(b) "qualifications", in relation to an employee, means any degree, 
diploma or other academic, technical or professional 
qualification relevant to the position which he held.

(4) Where the employer has fulfilled the requirements of subsection 
(1), the determination of the question whether the dismissal is fair or 
unfair (having regard to the reason shown by the employer)—

(a) depends on whether in the circumstances (including the size and 
administrative resources of the employer's undertaking) the 
employer acted reasonably or unreasonably in treating it as a 
sufficient reason for dismissing the employee, and

(b) shall be determined in accordance with equity and the 
substantial merits of the case.

(5) Where the employee is taken to be dismissed for the purposes of 
this Part by virtue of section 96, subsection (4)(a) applies as if for the 
words "acted reasonably" onwards there were substituted the words 
"would have been acting reasonably or unreasonably in treating it as a 
sufficient reason for dismissing the employee if she had not been absent 
from work, and".
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(6) Subsections (4) and (5) are subject •
(a) sections 99 to 107 of this Act, and
(b) sections 152, 153 and 238 of the Trade Union and Labour I992c. 52. 

Relations (Consolidation) Act 1992 (dismissal on ground of 
trade union membership or activities or in connection with 
industrial action).

99.—(1) An employee who is dismissed shall be regarded for the Pregnancy and 
purposes of this Part as unfairly dismissed if— childbirth.

(a) the reason (or, if more than one, the principal reason) for the 
dismissal is that she is pregnant or any other reason connected 
with her pregnancy,

(b) her maternity leave period is ended by the dismissal and the 
reason (or, if more than one, the principal reason) for the 
dismissal is that she has given birth to a child or any other reason 
connected with her having given birth to a child,

(c) her contract of employment is terminated after the end of her 
maternity leave period and the reason (or, if more than one, the 
principal reason) for the dismissal is that she took, or availed 
herself of the benefits of, maternity leave,

(d) the reason (or, if more than one, the principal reason) for the 
dismissal is a relevant requirement, or a relevant 
recommendation, as defined by section 66(2), or
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(e) her maternity leave period is ended by the dismissal, the reason 

(or, if more than one, the principal reason) for the dismissal is 
that she is redundant and section 77 has not been complied with.

(2) For the purposes of subsection (l)(c)—
(a) a woman takes maternity leave if she is absent from work during 

her maternity leave period, and
(b) a woman avails herself of the benefits of maternity leave if, 

during her maternity leave period, she avails herself of the 
benefit of any of the terms and conditions of her employment 
preserved by section 71 during that period.

(3) An employee who is dismissed shall also be regarded for the 
purposes of this Part as unfairly dismissed if—

(a) before the end of her maternity leave period she gave to her 
employer a certificate from a registered medical practitioner 
stating that by reason of disease or bodily or mental 
disablement she would be incapable of work after the end of 
that period,

(b) her contract of employment was terminated within the period of 
four weeks beginning immediately after the end of her maternity 
leave period in circumstances in which she continued to be 
incapable of work and the certificate remained current, and

(c) the reason (or, if more than one, the principal reason) for the 
dismissal is that she has given birth to a child or any other reason 
connected with her having given birth to a child.

(4) Where—
(a) an employee has the right conferred by section 79,
(b) it is not practicable by reason of redundancy for the employer to 

permit her to return in accordance with that right, and
(c) no offer is made of such alternative employment as is referred to 

in section 81,
the dismissal of the employee which is treated as taking place by virtue of 
section 96 is to be regarded for the purposes of this Part as unfair.

Health and safety 100.—(1) An employee who is dismissed shall be regarded for the 
cases. purposes of this Part as unfairly dismissed if the reason (or, if more than 

one, the principal reason) for the dismissal is that—
(a) having been designated by the employer to carry out activities in 

connection with preventing or reducing risks to health and 
safety at work, the employee carried out (or proposed to carry 
out) any such activities,

(b) being a representative of workers on matters of health and safety 
at work or member of a safety committee—

(i) in accordance with arrangements established under or 
by virtue of any enactment, or

(ii) by reason of being acknowledged as such by the 
employer,

the employee performed (or proposed to perform) any 
functions as such a representative or a member of such a 
committee,

(c) being an employee at a place where—
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(i) there was no such representative or safety committee, 
or
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(ii) there was such a representative or safety committee but 
it was not reasonably practicable for the employee to raise the 
matter by those means,

he brought to his employer's attention, by reasonable means, 
circumstances connected with his work which he reasonably 
believed were harmful or potentially harmful to health or safety,

(d) in circumstances of danger which the employee reasonably 
believed to be serious and imminent and which he could not 
reasonably have been expected to avert, he left (or proposed to 
leave) or (while the danger persisted) refused to return to his 
place of work or any dangerous part of his place of work, or

(e) in circumstances of danger which the employee reasonably 
believed to be serious and imminent, he took (or proposed to 
take) appropriate steps to protect himself or other persons from 
the danger.

(2) For the purposes of subsection (l)(e) whether steps which an 
employee took (or proposed to take) were appropriate is to be judged by 
reference to all the circumstances including, in particular, his knowledge 
and the facilities and advice available to him at the time.

(3) Where the reason (or, if more than one, the principal reason) for 
the dismissal of an employee is that specified in subsection (l)(e), he shall 
not be regarded as unfairly dismissed if the employer shows that it was (or 
would have been) so negligent for the employee to take the steps which he 
took (or proposed to take) that a reasonable employer might have 
dismissed him for taking (or proposing to take) them.

101.—(1) Where an employee who is—
(a) a protected shop worker or an opted-out shop worker, or
(b) a protected betting worker or an opted-out betting worker,

is dismissed, he shall be regarded for the purposes of this Part as unfairly 
dismissed if the reason (or, if more than one, the principal reason) for the 
dismissal is that he refused (or proposed to refuse) to do shop work, or 
betting work, on Sunday or on a particular Sunday.

(2) Subsection (1) does not apply in relation to an opted-out shop 
worker or an opted-out betting worker where the reason (or principal 
reason) for the dismissal is that he refused (or proposed to refuse) to do 
shop work, or betting work, on any Sunday or Sundays falling before the 
end of the notice period.

(3) A shop worker or betting worker who is dismissed shall be regarded 
for the purposes of this Part as unfairly dismissed if the reason (or, if more 
than one, the principal reason) for the dismissal is that the shop worker 
or betting worker gave (or proposed to give) an opting-out notice to the 
employer.

(4) For the purposes of section 36(2)(b) or 41(l)(b), the appropriate 
date in relation to this section is the effective date of termination.

102.—(1) An employee who is dismissed shall be regarded for the Trustees of
purposes of this Part as unfairly dismissed if the reason (or, if more than occupational
one, the principal reason) for the dismissal is that, being a trustee of a Penslon schemes.

Shop workers and 
betting workers 
who refuse 
Sunday work.
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relevant occupational pension scheme which relates to his employment, 
the employee performed (or proposed to perform) any functions as such 
a trustee.

(2) In this section "relevant occupational pension scheme" means an 
occupational pension scheme (as denned in section 1 of the Pension 
Schemes Act 1993) established under a trust.

103. An employee who is dismissed shall be regarded for the purposes 
of this Part as unfairly dismissed if the reason (or, if more than one, the 
principal reason) for the dismissal is that the employee, being—

(a) an employee representative for the purposes of Chapter II of 
Part IV of the Trade Union and Labour Relations 
(Consolidation) Act 1992 (redundancies) or Regulations 10 and 
11 of the Transfer of Undertakings (Protection of Employment) 
Regulations 1981, or

(b) a candidate in an election in which any person elected will, on 
being elected, be such an employee representative,

performed (or proposed to perform) any functions or activities as such an 
employee representative or candidate.

Assertion of 104,—(1) An employee who is dismissed shall be regarded for the 
statutory right. purposes of this Part as unfairly dismissed if the reason (or, if more than 

one, the principal reason) for the dismissal is that the employee—
(a) brought proceedings against the employer to enforce a right of 

his which is a relevant statutory right, or
(b) alleged that the employer had infringed a right of his which is a 

relevant statutory right.
(2) It is immaterial for the purposes of subsection (1)—

(a) whether or not the employee has the right, or
(b) whether or not the right has been infringed;

but, for that subsection to apply, the claim to the right and that it has been 
infringed must be made in good faith.

(3) It is sufficient for subsection (1) to apply that the employee, without 
specifying the right, made it reasonably clear to the employer what the 
right claimed to have been infringed was.

(4) The following are relevant statutory rights for the purposes of this 
section—

(a) any right conferred by this Act for which the remedy for its 
infringement is by way of a complaint or reference to an 
industrial tribunal,

(b) the right conferred by section 86 of this Act, and
(c) the rights conferred by sections 68, 86, 146, 168, 169 and 170 of 

the Trade Union and Labour Relations (Consolidation) Act 
1992 (deductions from pay, union activities and time off).

Redundancy. 105.—(1) An employee who is dismissed shall be regarded for the 
purposes of this Part as unfairly dismissed if—

(a) the reason (or, if more than one, the principal reason) for the 
dismissal is that the employee was redundant,
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(b) it is shown that the circumstances constituting the redundancy 
applied equally to one or more other employees in the same 
undertaking who held positions similar to that held by the 
employee and who have not been dismissed by the employer, 
and

(c) it is shown that any of subsections (2) to (7) applies.

(2) This subsection applies if the reason (or, if more than one, the 
principal reason) for which the employee was selected for dismissal was 
that specified in any of paragraphs (a) to (d) of subsection (1) of section 
99 (read with subsection (2) of that section) or subsection (3) of that 
section (and any requirements of the paragraph, or subsection, not 
relating to the reason are satisfied).

(3) This subsection applies if the reason (or, if more than one, the 
principal reason) for which the employee was selected for dismissal was 
one of those specified in subsection (1) of section 100 (read with 
subsections (2) and (3) of that section).

(4) This subsection applies if either—
(a) the employee was a protected shop worker or an opted-out shop 

worker, or a protected betting worker or an opted-out betting 
worker, and the reason (or, if more than one, the principal 
reason) for which the employee was selected for dismissal was 
that specified in subsection (1) of section 101 (read with 
subsection (2) of that section), or

(b) the employee was a shop worker or a betting worker and the 
reason (or, if more than one, the principal reason) for which the 
employee was selected for dismissal was that specified in 
subsection (3) of that section.

(5) This subsection applies if the reason (or, if more than one, the 
principal reason) for which the employee was selected for dismissal was 
that specified in section 102(1).

(6) This subsection applies if the reason (or, if more than one, the 
principal reason) for which the employee was selected for dismissal was 
that specified in section 103.

(7) This subsection applies if the reason (or, if more than one, the 
principal reason) for which the employee was selected for dismissal was 
one of those specified in subsection (1) of section 104 (read with 
subsections (2) and (3) of that section).

(8) For the purposes of section 36(2)(b) or 41(l)(b), the appropriate 
date in relation to this section is the effective date of termination.

(9) In this Part "redundancy case" means a case where paragraphs (a) 
and (b) of subsection (1) of this section are satisfied.
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106.—(1) Where this section applies to an employee he shall be Replacements. 
regarded for the purposes of section 98(l)(b) as having been dismissed for 
a substantial reason of a kind such as to justify the dismissal of an 
employee holding the position which the employee held.

(2) This section applies to an employee where—
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(a) on engaging him the employer informs him in writing that his 
employment will be terminated on the resumption of work by 
another employee who is, or will be, absent wholly or partly 
because of pregnancy or childbirth, and

(b) the employer dismisses him in order to make it possible to give 
work to the other employee.

(3) This section also applies to an employee where—
(a) on engaging him the employer informs him in writing that his 

employment will be terminated on the end of a suspension of 
another employee from work on medical grounds or maternity 
grounds (within the meaning of Part VII), and

(b) the employer dismisses him in order to make it possible to allow 
the resumption of work by the other employee.

(4) Subsection (1) does not affect the operation of section 98(4) in a 
case to which this section applies.

107.—(1) This section applies where there falls to be determined for the 
purposes of this Part a question—

(a) as to the reason, or principal reason, for which an employee was 
dismissed,

(b) whether the reason or principal reason for which an employee 
was dismissed was a reason fulfilling the requirement of section 
98(l)(b), or

(c) whether an employer acted reasonably in treating the reason or 
principal reason for which an employee was dismissed as a 
sufficient reason for dismissing him.

(2) In determining the question no account shall be taken of any 
pressure which by calling, organising, procuring or financing a strike or 
other industrial action, or threatening to do so, was exercised on the 
employer to dismiss the employee; and the question shall be determined 
as if no such pressure had been exercised.

Exclusion of right
108.—(1) Section 94 does not apply to the dismissal of an employee 

unless he has been continuously employed for a period of not less than 
two years ending with the effective date of termination.

(2) If an employee is dismissed by reason of any such requirement or 
recommendation as is referred to in section 64(2), subsection (1) has effect 
in relation to that dismissal as if for the words "two years" there were 
substituted the words "one month".

(3) Subsection (1) does not apply if—
(a) section 84 or 96(1) applies,
(b) subsection (1) of section 99 (read with subsection (2) of that 

section) or subsection (3) of that section applies,
(c) subsection (1) of section 100 (read with subsections (2) and (3) of 

that section) applies,
(d) subsection (1) of section 101 (read with subsection (2) of that 

section) or subsection (3) of that section applies,
(e) section 102 applies,
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(f) section 103 applies,
(g) subsection (1) of section 104 (read with subsections (2) and (3) of 

that section) applies, or
(h) section 105 applies.
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109.—(1) Section 94 does not apply to the dismissal of an employee if Upper age limit, 
on or before the effective date of termination he has attained—

(a) in a case where—
(i) in the undertaking in which the employee was employed 

there was a normal retiring age for an employee holding the 
position held by the employee, and

(ii) the age was the same whether the employee holding 
that position was a man or a woman,

that normal retiring age, and
(b) in any other case, the age of sixty-five.

(2) Subsection (1) does not apply if—
(a) section 84 or 96(1) applies,
(b) subsection (1) of section 99 (read with subsection (2) of that 

section) or subsection (3) of that section applies,
(c) subsection (1) of section 100 (read with subsections (2) and (3) of 

that section) applies,
(d) subsection (1) of section 101 (read with subsection (2) of that 

section) or subsection (3) of that section applies, '
(e) section 102 applies,
(f) section 103 applies,
(g) subsection (1) of section 104 (read with subsections (2) and (3) of 

that section) applies, or
(h) section 105 applies.

110.—(1) Where a dismissal procedures agreement is designated by an Dismissal
order under subsection (3) which is for the time being in force-

(a) the provisions of that agreement relating to dismissal shall have 
effect in substitution for any rights under section 94, and

(b) accordingly, section 94 does not apply to the dismissal of an 
employee from any employment if it is employment to which, 
and he is an employee to whom, those provisions of the 
agreement apply.

(2) Subsection (1) does not apply if—
(a) section 84 or 96(1) applies,
(b) subsection (1) of section 99 (read with subsection (2) of that 

section) or subsection (3) of that section applies,
(c) subsection (1) of section 101 (read with subsection (2) of that 

section) or subsection (3) of that section applies,
(d) subsection (1) of section 104 (read with subsections (2) and (3) 

of that section) applies, or
(e) section 105(1) and (4) applies.

procedures 
agreements.
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(3) An order designating a dismissal procedures agreement may be 

made by the Secretary of State, on an application being made to him 
jointly by all the parties to the agreement, if he is satisfied that—

(a) every trade union which is a party to the agreement is an 
independent trade union,

(b) the agreement provides for procedures to be followed in cases 
where an employee claims that he has been, or is in the course 
of being, unfairly dismissed,

(c) those procedures are available without discrimination to all 
employees falling within any description to which the 
agreement applies,

(d) the remedies provided by the agreement in respect of unfair 
dismissal are on the whole as beneficial as (but not necessarily 
identical with) those provided in respect of unfair dismissal by 
this Part,

(e) the procedures provided by the agreement include a right to 
arbitration or adjudication by an independent referee, or by a 
tribunal or other independent body, in cases where (by reason 
of an equality of votes or for any other reason) a decision cannot 
otherwise be reached, and

(f) the provisions of the agreement are such that it can be determined 
with reasonable certainty whether or not a particular employee 
is one to whom the agreement applies.

(4) If at any time when an order under subsection (3) is in force in 
relation to a dismissal procedures agreement the Secretary of State is 
satisfied, whether on an application made to him by any of the parties to 
the agreement or otherwise, either—

(a) that it is the desire of all the parties to the agreement that the 
order should be revoked, or

(b) that the agreement no longer satisfies all the conditions specified 
in subsection (3),

the Secretary of State shall revoke the order by an order under this 
subsection.

(5) The transitional provisions which may be made in an order under 
subsection (4) include, in particular, provisions directing—

(a) that an employee—
(i) shall not be excluded from his right under section 94 

where the effective date of termination falls within a 
transitional period which ends with the date on which the 
order takes effect and which is specified in the order, and

(ii) shall have an extended time for presenting a complaint 
under section 111 in respect of a dismissal where the effective 
date of termination falls within that period, and

(b) that, where the effective date of termination falls within such a 
transitional period, an industrial tribunal shall, in determining 
any complaint of unfair dismissal presented by an employee to 
whom the dismissal procedures agreement applies, have regard 
to such considerations as are specified in the order (in addition 
to those specified in this Part and section 10(4) and (5) of the 

1996 c. 17. Industrial Tribunals Act 1996).
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REMEDIES FOR UNFAIR DISMISSAL 

Introductory

111.—(1) A complaint may be presented to an industrial tribunal Complaints to
against an employer by any person that he was unfairly dismissed by the industrial
employer. tribunal.

(2) Subject to subsection (3), an industrial tribunal shall not consider 
a complaint under this section unless it is presented to the tribunal—

(a) before the end of the period of three months beginning with the 
effective date of termination, or

(b) within such further period as the tribunal considers reasonable 
in a case where it is satisfied that it was not reasonably 
practicable for the complaint to be presented before the end of 
that period of three months.

(3) Where a dismissal is with notice, an industrial tribunal shall 
consider a complaint under this section if it is presented after the notice 
is given but before the effective date of termination.

(4) In relation to a complaint which is presented as mentioned in 
subsection (3), the provisions of this Act, so far as they relate to unfair 
dismissal, have effect as if—

(a) references to a complaint by a person that he was unfairly 
dismissed by his employer included references to a complaint by 
a person that his employer has given him notice in such 
circumstances that he will be unfairly dismissed when the 
notice expires,

(b) references to reinstatement included references to the 
withdrawal of the notice by the employer,

(c) references to the effective date of termination included references 
to the date which would be the effective date of termination on 
the expiry of the notice, and

(d) references to an employee ceasing to be employed included 
references to an employee having been given notice of dismissal.

112.—(1) This section applies where, on a complaint under section 111, The remedies:
an industrial tribunal finds that the grounds of the complaint are well- orders and
founded. compensation.

(2) The tribunal shall—
(a) explain to the complainant what orders may be made under 

section 113 and in what circumstances they may be made, and
(b) ask him whether he wishes the tribunal to make such an order.

(3) If the complainant expresses such a wish, the tribunal may make an 
order under section 113.

(4) If no order is made under section 113, the tribunal shall make an 
award of compensation for unfair dismissal (calculated in accordance 
with sections 118 to 127) to be paid by the employer to the employee.
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Orders for reinstatement or re-engagement
113. An order under this section may be—

(a) an order for reinstatement (in accordance with section 114), or
(b) an order for re-engagement (in accordance with section 115), 

as the tribunal may decide.

114.—(1) An order for reinstatement is an order that the employer shall 
treat the complainant in all respects as if he had not been dismissed.

(2) On making an order for reinstatement the tribunal shall specify—
(a) any amount payable by the employer in respect of any benefit 

which the complainant might reasonably be expected to have 
had but for the dismissal (including arrears of pay) for the 
period between the date of termination of employment and the 
date of reinstatement,

(b) any rights and privileges (including seniority and pension rights) 
which must be restored to the employee, and

(c) the date by which the order must be complied with.
(3) If the complainant would have benefited from an improvement in 

his terms and conditions of employment had he not been dismissed, an 
order for reinstatement shall require him to be treated as if he had 
benefited from that improvement from the date on which he would have 
done so but for being dismissed.

(4) In calculating for the purposes of subsection (2)(a) any amount 
payable by the employer, the tribunal shall take into account, so as to 
reduce the employer's liability, any sums received by the complainant in 
respect of the period between the date of termination of employment and 
the date of reinstatement by way of—

(a) wages in lieu of notice or ex gratia payments paid by the 
employer, or

(b) remuneration paid in respect of employment with another 
employer,

and such other benefits as the tribunal thinks appropriate in the 
circumstances.

(5) Where a dismissal is treated as taking place by virtue of section 96, 
references in this section to the date of termination of employment are to 
the notified date of return.

Order for re- 115.—(1) An order for re-engagement is an order, on such terms as the
engagement. tribunal may decide, that the complainant be engaged by the employer,

or by a successor of the employer or by an associated employer, in
employment comparable to that from which he was dismissed or other
suitable employment.

(2) On making an order for re-engagement the tribunal shall specify 
the terms on which re-engagement is to take place, including—

(a) the identity of the employer,
(b) the nature of the employment,
(c) the remuneration for the employment,
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(d) any amount payable by the employer in respect of any benefit 
which the complainant might reasonably be expected to have 
had but for the dismissal (including arrears of pay) for the 
period between the date of termination of employment and the 
date of re-engagement,

(e) any rights and privileges (including seniority and pension rights) 
which must be restored to the employee, and

(f) the date by which the order must be complied with.

(3) In calculating for the purposes of subsection (2)(d) any amount 
payable by the employer, the tribunal shall take into account, so as to 
reduce the employer's liability, any sums received by the complainant in 
respect of the period between the date of termination of employment and 
the date of re-engagement by way of—

(a) wages in lieu of notice or ex gratia payments paid by the 
employer, or

(b) remuneration paid in respect of employment with another 
employer,

benefits as the tribunal thinks appropriate in theand such other 
circumstances.

(4) Where a dismissal is treated as taking place by virtue of section 96, 
references in this section to the date of termination of employment are to 
the notified date of return.

PARTX 
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116.—(1) In exercising its discretion under section 113 the tribunal shall Choice of order 
first consider whether to make an order for reinstatement and in so doing and its terms. 
shall take into account—

(a) whether the complainant wishes to be reinstated,
(b) whether it is practicable for the employer to comply with an 

order for reinstatement, and
(c) where the complainant caused or contributed to some extent to 

the dismissal, whether it would be just to order his 
reinstatement.

(2) If the tribunal decides not to make an order for reinstatement it 
shall then consider whether to make an order for re-engagement and, if 
so, on what terms.

(3) In so doing the tribunal shall take into account—
(a) any wish expressed by the complainant as to the nature of the 

order to be made,
(b) whether it is practicable for the employer (or a successor or an 

associated employer) to comply with an order for re- 
engagement, and

(c) where the complainant caused or contributed to some extent to 
the dismissal, whether it would be just to order his re- 
engagement and (if so) on what terms.

(4) Except in a case where the tribunal takes into account contributory 
fault under subsection (3)(c) it shall, if it orders re-engagement, do so on 
terms which are, so far as is reasonably practicable, as favourable as an 
order for reinstatement.
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(5) Where in any case an employer has engaged a permanent 

replacement for a dismissed employee, the tribunal shall not take that fact 
into account in determining, for the purposes of subsection (l)(b) or 
(3)(b), whether it is practicable to comply with an order for reinstatement 
or re-engagement.

(6) Subsection (5) does not apply where the employer shows—
(a) that it was not practicable for him to arrange for the dismissed 

employee's work to be done without engaging a permanent 
replacement, or

(b) that—
(i) he engaged the replacement after the lapse of a 

reasonable period, without having heard from the dismissed 
employee that he wished to be reinstated or re-engaged, and

(ii) when the employer engaged the replacement it was no 
longer reasonable for him to arrange for the dismissed 
employee's work to be done except by a permanent 
replacement.

Enforcement of 
order and 
compensation.

117.—(1) An industrial tribunal shall make an award of compensation, 
to be paid by the employer to the employee, if—

(a) an order under section 113 is made and the complainant is 
reinstated or re-engaged, but

(b) the terms of the order are not fully complied with.
(2) Subject to section 124, the amount of the compensation shall be 

such as the tribunal thinks fit having regard to the loss sustained by the 
complainant in consequence of the failure to comply fully with the terms 
of the order.

(3) Subject to subsections (1) and (2), if an order under section 113 is 
made but the complainant is not reinstated or re-engaged in accordance 
with the order, the tribunal shall make—

(a) an award of compensation for unfair dismissal (calculated in 
accordance with sections 118 to 127), and

(b) except where this paragraph does not apply, an additional award 
of compensation of the appropriate amount,

to be paid by the employer to the employee.
(4) Subsection (3)(b) does not apply where—

(a) the employer satisfies the tribunal that it was not practicable to 
comply with the order, or

(b) the reason (or, if more than one, the principal reason)—
(i) in a redundancy case, for selecting the employee for 

dismissal, or
(ii) otherwise, for the dismissal,

is one of those specified in section 100(l)(a) and (b), 102(1) or 
103.

(5) In subsection (3)(b) "the appropriate amount" means—
(a) where the dismissal is of a description referred to in subsection 

(6), not less than twenty-six nor more than fifty-two weeks' 
pay, and
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(b) in any other case, not less than thirteen nor more than twenty- 

six weeks' pay.
(6) The descriptions of dismissal in respect of which an employer may 

incur a higher additional award in accordance with subsection (5)(a) 
are—

(a) a dismissal which is an act of discrimination within the meaning
of the Sex Discrimination Act 1975 which is unlawful by virtue 1975 c. 65. 
of that Act, and

(b) a dismissal which is an act of discrimination within the meaning
of the Race Relations Act 1976 which is unlawful by virtue of 1976 c. 74. 
that Act.

(7) Where in any case an employer has engaged a permanent 
replacement for a dismissed employee, the tribunal shall not take that fact 
into account in determining for the purposes of subsection (4)(a) whether 
it was practicable to comply with the order for reinstatement or re- 
engagement unless the employer shows that it was not practicable for him 
to arrange for the dismissed employee's work to be done without 
engaging a permanent replacement.

(8) Where in any case an industrial tribunal finds that the complainant 
has unreasonably prevented an order under section 113 from being 
complied with, in making an award of compensation for unfair dismissal 
(in accordance with sections 118 to 127) it shall take that conduct into 
account as a failure on the part of the complainant to mitigate his loss.

Compensation
118.—(1) Where a tribunal makes an award of compensation for unfair General, 

dismissal under section 112(4) or 117(3)(a) the award shall consist of—
(a) a basic award (calculated in accordance with sections 119 to 122 

and 126), and
(b) a compensatory award (calculated in accordance with sections 

123, 124, 126 and 127).
(2) Where this subsection applies, the award shall also include a special 

award calculated in accordance with section 125 unless—
(a) the complainant does not request the tribunal to make an order 

under section 113, or
(b) the case falls within section 121.

(3) Subsection (2) applies where the reason (or, if more than one, the 
principal reason)—

(a) in a redundancy case, for selecting the employee for dismissal, or
(b) otherwise, for the dismissal, 

is one of those specified in section 100(l)(a) and (b), 102(1) or 103.

119.—(1) Subject to the provisions of this section, sections 120 to 122 
and section 126, the amount of the basic award shall be calculated by—

(a) determining the period, ending with the effective date of 
termination, during which the employee has been continuously 
employed,

(b) reckoning backwards from the end of that period the number of 
years of employment falling within that period, and

Basic award.
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(c) allowing the appropriate amount for each of those years of 
employment.

(2) In subsection (l)(c) "the appropriate amount" means—
(a) one and a half weeks' pay for a year of employment in which the 

employee was not below the age of forty-one,
(b) one week's pay for a year of employment (not within paragraph 

(a)) in which he was not below the age of twenty-two, and
(c) half a week's pay for a year of employment not within paragraph 

(a)or(b).
(3) Where twenty years of employment have been reckoned under 

subsection (1), no account shall be taken under that subsection of any 
year of employment earlier than those twenty years.

(4) Where the effective date of termination is after the sixty-fourth 
anniversary of the day of the employee's birth, the amount arrived at 
under subsections (1) to (3) shall be reduced by the appropriate fraction.

(5) In subsection (4) "the appropriate fraction" means the fraction of 
which—

(a) the numerator is the number of whole months reckoned from the 
sixty-fourth anniversary of the day of the employee's birth in the 
period beginning with that anniversary and ending with the 
effective date of termination, and

(b) the denominator is twelve.
(6) Subsections (4) and (5) do not apply to a case within section 96(1).

120.—(1) The amount of the basic award (before any reduction under 
section 122) shall not be less than £2,770 where the reason (or, if more 
than one, the principal reason)—

(a) in a redundancy case, for selecting the employee for dismissal, or
(b) otherwise, for the dismissal, 

is one of those specified in section 100(l)(a) and (b), 102(1) or 103.
(2) The Secretary of State may by order increase the sum specified in 

subsection (1).

Basic award of 
two weeks' pay in 
certain cases.

121. The amount of the basic award shall be two weeks' pay where the 
tribunal finds that the reason (or, where there is more than one, the 
principal reason) for the dismissal of the employee is that he was 
redundant and the employee—

(a) by virtue of section 138 is not regarded as dismissed for the 
purposes of Part XI, or

(b) by virtue of section 141 is not, or (if he were otherwise entitled) 
would not be, entitled to a redundancy payment.

Basic award: 
reductions.

122.—(1) Where the tribunal finds that the complainant has 
unreasonably refused an offer by the employer which (if accepted) would 
have the effect of reinstating the complainant in his employment in all 
respects as if he had not been dismissed, the tribunal shall reduce or 
further reduce the amount of the basic award to such extent as it considers 
just and equitable having regard to that finding.
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(2) Where the tribunal considers that any conduct of the complainant 
before the dismissal (or, where the dismissal was with notice, before the 
notice was given) was such that it would be just and equitable to reduce 
or further reduce the amount of the basic award to any extent, the tribunal 
shall reduce or further reduce that amount accordingly.

(3) Subsection (2) does not apply in a redundancy case unless the 
reason for selecting the employee for dismissal was one of those specified 
in section 100(l)(a) and (b), 102(1) or 103; and in such a case subsection 
(2) applies only to so much of the basic award as is payable because of 
section 120.

(4) The amount of the basic award shall be reduced or further reduced 
by the amount of—

(a) any redundancy payment awarded by the tribunal under Part XI 
in respect of the same dismissal, or

(b) any payment made by the employer to the employee on the 
ground that the dismissal was by reason of redundancy 
(whether in pursuance of Part XI or otherwise).

PARTX 
CHAPTER II

123.—(1) Subject to the provisions of this section and sections 124 and 
126, the amount of the compensatory award shall be such amount as the 
tribunal considers just and equitable in all the circumstances having 
regard to the loss sustained by the complainant in consequence of the 
dismissal in so far as that loss is attributable to action taken by the 
employer.

(2) The loss referred to in subsection (1) shall be taken to include—
(a) any expenses reasonably incurred by the complainant in 

consequence of the dismissal, and
(b) subject to subsection (3), loss of any benefit which he might 

reasonably be expected to have had but for the dismissal.

(3) The loss referred to in subsection (1) shall be taken to include in 
respect of any loss of—

(a) any entitlement or potential entitlement to a payment on 
account of dismissal by reason of redundancy (whether in 
pursuance of Part XI or otherwise), or

(b) any expectation of such a payment,
only the loss referable to the amount (if any) by which the amount of that 
payment would have exceeded the amount of a basic award (apart from 
any reduction under section 122) in respect of the same dismissal.

(4) In ascertaining the loss referred to in subsection (1) the tribunal 
shall apply the same rule concerning the duty of a person to mitigate his 
loss as applies to damages recoverable under the common law of England 
and Wales or (as the case may be) Scotland.

(5) In determining, for the purposes of subsection (1), how far any loss 
sustained by the complainant was attributable to action taken by the 
employer, no account shall be taken of any pressure which by—

(a) calling, organising, procuring or financing a strike or other 
industrial action, or

Compensatory 
award.
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(b) threatening to do so,
was exercised on the employer to dismiss the employee; and that question 
shall be determined as if no such pressure had been exercised.

(6) Where the tribunal finds that the dismissal was to any extent caused 
or contributed to by any action of the complainant, it shall reduce the 
amount of the compensatory award by such proportion as it considers 
just and equitable having regard to that finding.

(7) If the amount of any payment made by the employer to the 
employee on the ground that the dismissal was by reason of redundancy 
(whether in pursuance of Part XI or otherwise) exceeds the amount of the 
basic award which would be payable but for section 122(4), that excess 
goes to reduce the amount of the compensatory award.

124.—(1) The amount of—
(a) any compensation awarded to a person under section 117(1) and 

(2), or
(b) a compensatory award to a person calculated in accordance with 

section 123,
shall not exceed £11,300.

(2) The Secretary of State may by order increase the sum specified in 
subsection (1).

(3) In the case of compensation awarded to a person under section 
117(1) and (2), the limit imposed by this section may be exceeded to the 
extent necessary to enable the award fully to reflect the amount specified 
as payable under section 114(2)(a) or section 115(2)(d).

(4) Where—
(a) a compensatory award is an award under paragraph (a) of 

subsection (3) of section 117, and
(b) an additional award falls to be made under paragraph (b) of that 

subsection,
the limit imposed by this section on the compensatory award may be 
exceeded to the extent necessary to enable the aggregate of the 
compensatory and additional awards fully to reflect the amount specified 
as payable under section 114(2)(a) or section 115(2)(d).

(5) The limit imposed by this section applies to the amount which the 
industrial tribunal would, apart from this section, award in respect of the 
subject matter of the complaint after taking into account—

(a) any payment made by the respondent to the complainant in 
respect of that matter, and

(b) any reduction in the amount of the award required by any 
enactment or rule of law.

Special award. 125.—(1) Subject to the following provisions, the amount of the special 
award shall be—

(a) one week's pay multiplied by 104, or
(b) £13,775, 

whichever is the greater, but shall not exceed £27,500.
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(2) Where the award of compensation is made under section 117(3)(a) 
then, unless the employer satisfies the tribunal that it was not practicable 
to comply with the order under section 113, the amount of the special 
award shall be increased to—

(a) one week's pay multiplied by 156, or
(b) £20,600, 

whichever is the greater (but subject to the following provisions).

(3) In a case where the amount of the basic award is reduced under 
section 119(4), the amount of the special award shall be reduced by the 
same fraction.

(4) Where the tribunal considers that any conduct of the complainant 
before the dismissal (or, where the dismissal was with notice, before the 
notice was given) was such that it would be just and equitable to reduce 
or further reduce the amount of the special award to any extent, the 
tribunal shall reduce or further reduce that amount accordingly.

(5) Where the tribunal finds that the complainant has unreasonably—
(a) prevented an order under section 113 from being complied 

with, or
(b) refused an offer by the employer (made otherwise than in 

compliance with such an order) which, if accepted, would have 
the effect of reinstating the complainant in his employment in all 
respects as if he had not been dismissed,

the tribunal shall reduce or further reduce the amount of the special 
award to such extent as it considers just and equitable having regard to 
that finding.

(6) Where the employer has engaged a permanent replacement for the 
complainant, the tribunal shall not take that fact into account in 
determining for the purposes of subsection (2) whether it was practicable 
to comply with an order under section 113 unless the employer shows that 
it was not practicable for him to arrange for the complainant's work to 
be done without engaging a permanent replacement.

(7) The Secretary of State may by order increase any of the sums 
specified in subsections (1) and (2).

PARTX 
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126.—(1) This section applies where compensation falls to be awarded Acts which are
in respect of any act both under— both unfair

. . , dismissal and
(a) the provisions of this Act relating to unfair dismissal, and discrimination.
(b) either or both of the Sex Discrimination Act 1975 and the Race 1975 c. 65. 

Relations Act 1976. 1976 c. 74.

(2) An industrial tribunal shall not award compensation under any one 
of those two or three Acts in respect of any loss or other matter which is 
or has been taken into account under the other, or any of the others, by 
the tribunal (or another industrial tribunal) in awarding compensation on 
the same or another complaint in respect of that act.

127. Where section 84 applies in relation to an employee, compensation Dismissal of
in any unfair dismissal proceedings shall be assessed without regard to the woman at or after
right conferred on the employee by section 79. ™^
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Interim relief
128.—(1) An employee who presents a complaint to an industrial 

tribunal—
(a) that he has been unfairly dismissed by his employer, and
(b) that the reason (or, if more than one, the principal reason) for 

the dismissal is one of those specified in section 100(l)(a) and 
(b), 102(1) or 103,

may apply to the tribunal for interim relief.
(2) The tribunal shall not entertain an application for interim relief 

unless it is presented to the tribunal before the end of the period of seven 
days immediately following the effective date of termination (whether 
before, on or after that date).

(3) The tribunal shall determine the application for interim relief as 
soon as practicable after receiving the application.

(4) The tribunal shall give to the employer not later than seven days 
before the date of the hearing a copy of the application together with 
notice of the date, time and place of the hearing.

(5) The tribunal shall not exercise any power it has of postponing the 
hearing of an application for interim relief except where it is satisfied that 
special circumstances exist which justify it in doing so.

129.—(1) This section applies where, on hearing an employee's 
application for interim relief, it appears to the tribunal that it is likely that 
on determining the complaint to which the application relates the tribunal 
will find that the reason (or, if more than one, the principal reason) for 
his dismissal is one of those specified in section 100(l)(a) and (b), 102(1) 
or 103.

(2) The tribunal shall announce its findings and explain to both parties 
(if present)—

(a) what powers the tribunal may exercise on the application, and
(b) in what circumstances it will exercise them.

(3) The tribunal shall ask the employer (if present) whether he is 
willing, pending the determination or settlement of the complaint—

(a) to reinstate the employee (that is, to treat him in all respects as 
if he had not been dismissed), or

(b) if not, to re-engage him in another job on terms and conditions 
not less favourable than those which would have been 
applicable to him if he had not been dismissed.

(4) For the purposes of subsection (3)(b) "terms and conditions not 
less favourable than those which would have been applicable to him if he 
had not been dismissed" means, as regards seniority, pension rights and 
other similar rights, that the period prior to the dismissal should be 
regarded as continuous with his employment following the dismissal.

(5) If the employer states that he is willing to reinstate the employee, 
the tribunal shall make an order to that effect.

(6) If the employer—
(a) states that he is willing to re-engage the employee in another 

job,and
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(b) specifies the terms and conditions on which he is willing to do so,
the tribunal shall ask the employee whether he is willing to accept the job 
on those terms and conditions.

(7) If the employee is willing to accept the job on those terms and 
conditions, the tribunal shall make an order to that effect.

(8) If the employee is not willing to accept the job on those terms and 
conditions—

(a) where the tribunal is of the opinion that the refusal is reasonable, 
the tribunal shall make an order for the continuation of his 
contract of employment, and

(b) otherwise, the tribunal shall make no order.

(9) If on the hearing of an application for interim relief the employer—
(a) fails to attend before the tribunal, or
(b) states that he is unwilling either to reinstate or re-engage the 

employee as mentioned in subsection (3),
the tribunal shall make an order for the continuation of the employee's 
contract of employment.

PARTX 
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130.—(1) An order under section 129 for the continuation of a contract 
of employment is an order that the contract of employment continue in 
force—

(a) for the purposes of pay or any other benefit derived from the 
employment, seniority, pension rights and other similar 
matters, and

(b) for the purposes of determining for any purpose the period for 
which the employee has been continuously employed,

from the date of its termination (whether before or after the making of the 
order) until the determination or settlement of the complaint.

(2) Where the tribunal makes such an order it shall specify in the order 
the amount which is to be paid by the employer to the employee by way 
of pay in respect of each normal pay period, or part of any such period, 
falling between the date of dismissal and the determination or settlement 
of the complaint.

(3) Subject to the following provisions, the amount so specified shall 
be that which the employee could reasonably have been expected to earn 
during that period, or part, and shall be paid—

(a) in the case of a payment for any such period falling wholly or 
partly after the making of the order, on the normal pay day for 
that period, and

(b) in the case of a payment for any past period, within such time as 
may be specified in the order.

(4) If an amount is payable in respect only of part of a normal pay 
period, the amount shall be calculated by reference to the whole period 
and reduced proportionately.

(5) Any payment made to an employee by an employer under his 
contract of employment, or by way of damages for breach of that 
contract, in respect of a normal pay period, or part of any such period, 
goes towards discharging the employer's liability in respect of that period

Order for 
continuation of 
contract of 
employment.
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under subsection (2); and, conversely, any payment under that subsection 
in respect of a period goes towards discharging any liability of the 
employer under, or in respect of breach of, the contract of employment 
in respect of that period.

(6) If an employee, on or after being dismissed by his employer, 
receives a lump sum which, or part of which, is in lieu of wages but is not 
referable to any normal pay period, the tribunal shall take the payment 
into account in determining the amount of pay to be payable in pursuance 
of any such order.

(7) For the purposes of this section, the amount which an employee 
could reasonably have been expected to earn, his normal pay period and 
the normal pay day for each such period shall be determined as if he had 
not been dismissed.

Application for 
variation or 
revocation of 
order.

131.—(1) At any time between—
(a) the making of an. order under section 129, and
(b) the determination or settlement of the complaint,

the employer or the employee may apply to an industrial tribunal for the 
revocation or variation of the order on the ground of a relevant change 
of circumstances since the making of the order.

(2) Sections 128 and 129 apply in relation to such an application as in 
relation to an original application for interim relief except that, in the case 
of an application by the employer, section 128(4) has effect with the 
substitution of a reference to the employee for the reference to the 
employer.

Consequence of 
failure to comply 
with order.

132.—(1) If, on the application of an employee, an industrial tribunal 
is satisfied that the employer has not complied with the terms of an order 
for the reinstatement or re-engagement of the employee under section 
129(5) or (7), the tribunal shall—

(a) make an order for the continuation of the employee's contract of 
employment, and

(b) order the employer to pay compensation to the employee.
(2) Compensation under subsection (l)(b) shall be of such amount as 

the tribunal considers just and equitable in all the circumstances having 
regard—

(a) to the infringement of the employee's right to be reinstated or re 
engaged in pursuance of the order, and

(b) to any loss suffered by the employee in consequence of the non- 
compliance.

(3) Section 130 applies to an order under subsection (l)(a) as in 
relation to an order under section 129.

(4) If on the application of an employee an industrial tribunal is 
satisfied that the employer has not complied with the terms of an order 
for the continuation of a contract of employment subsection (5) or (6) 
applies.

(5) Where the non-compliance consists of a failure to pay an amount 
by way of pay specified in the order—
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(a) the tribunal shall determine the amount owed by the employer 
on the date of the determination, and

(b) if on that date the tribunal also determines the employee's 
complaint that he has been unfairly dismissed, it shall specify 
that amount separately from any other sum awarded to the 
employee.

(6) In any other case, the tribunal shall order the employer to pay the 
employee such compensation as the tribunal considers just and equitable 
in all the circumstances having regard to any loss suffered by the employee 
in consequence of the non-compliance.
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133.—(1) Where— Death of employer
(a) an employer has given notice to an employee to terminate his or emP'°yee- 

contract of employment, and
(b) before that termination the employee or the employer dies,

this Part applies as if the contract had been duly terminated by the 
employer by notice expiring on the date of the death.

(2) Where—
(a) an employee's contract of employment has been terminated,
(b) by virtue of subsection (2) or (4) of section 97 a date later than 

the effective date of termination as defined in subsection (1) of 
that section is to be treated for certain purposes as the effective 
date of termination, and

(c) the employer or the employee dies before that date,
subsection (2) or (4) of section 97 applies as if the notice referred to in that 
subsection as required by section 86 expired on the date of the death.

(3) Where an employee has died, sections 113 to 116 do not apply; and, 
accordingly, if the industrial tribunal finds that the grounds of the 
complaint are well-founded, the case shall be treated as falling within 
section 112(4) as a case in which no order is made under section 113.

(4) Subsection (3) does not prejudice an order for reinstatement or re- 
engagement made before the employee's death.

(5) Where an order for reinstatement or re-engagement has been made 
and the employee dies before the order is complied with—

(a) if the employer has before the death refused to reinstate or re 
engage the employee in accordance with the order, subsections 
(3) to (6) of section 117 apply, and an award shall be made under 
subsection (3)(b) of that section, unless the employer satisfies 
the tribunal that it was not practicable at the time of the refusal 
to comply with the order, and

(b) if there has been no such refusal, subsections (1) and (2) of that 
section apply if the employer fails to comply with any ancillary 
terms of the order which remain capable of fulfilment after the 
employee's death as they would apply to such a failure to 
comply fully with the terms of an order where the employee had 
been reinstated or re-engaged.
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134.—(1) Where a teacher in an aided school is dismissed by the 
governors of the school in pursuance of a requirement of the local 
education authority under paragraph (a) of the proviso to section 24(2) 
of the Education Act 1944, this Part has effect in relation to the dismissal 
as if—

(a) the local education authority had at all material times been the 
teacher's employer,

(b) the local education authority had dismissed him, and
(c) the reason or principal reason for which they did so had been the 

reason or principal reason for which they required his dismissal.
(2) For the purposes of a complaint under section 111 as it has effect 

by virtue of subsection (1)—
(a) section 117(4)(a) applies as if for the words "not practicable to 

comply" there were substituted the words "not practicable for 
the local education authority to permit compliance", and

(b) section 123(5) applies as if the references in it to the employer 
were to the local education authority.

The right.

Circumstances in 
which an 
employee is 
dismissed.

PART XI 
REDUNDANCY PAYMENTS ETC.

CHAPTER I 
RIGHT TO REDUNDANCY PAYMENT

135.—(1) An employer shall pay a redundancy payment to any 
employee of his if the employee—

(a) is dismissed by the employer by reason of redundancy, or
(b) is eligible for a redundancy payment by reason of being laid off 

or kept on short-time.
(2) Subsection (1) has effect subject to the following provisions of this 

Part (including, in particular, sections 140 to 144, 149 to 152,155 to 161 
and 164).

CHAPTER II
RIGHT ON DISMISSAL BY REASON OF REDUNDANCY 

Dismissal by reason of redundancy
136.—(1) Subject to the provisions of this section and sections 137 and 

138, for the purposes of this Part an employee is dismissed by his employer 
if (and only if)—

(a) the contract under which he is employed by the employer is 
terminated by the employer (whether with or without notice),

(b) he is employed under a contract for a fixed term and that term 
expires without being renewed under the same contract, or

(c) the employee terminates the contract under which he is employed 
(with or without notice) in circumstances in which he is entitled 
to terminate it without notice by reason of the employer's 
conduct.

(2) Subsection (l)(c) does not apply if the employee terminates the 
contract without notice in circumstances in which he is entitled to do so 
by reason of a lock-out by the employer.
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(3) An employee shall be taken tq,,be dismissed by his employer for the 
purposes of this Part if—

(a) the employer gives notice to the employee to terminate his 
contract of employment, and

(b) at a time within the obligatory period of notice the employee 
gives notice in writing to the employer to terminate the contract 
of employment on a date earlier than the date on which the 
employer's notice is due to expire.

(4) In this Part the "obligatory period of notice", in relation to notice 
given by an employer to terminate an employee's contract of 
employment, means—

(a) the actual period of the notice in a case where the period 
beginning at the time when the notice is given and ending at the 
time when it expires is equal to the minimum period which (by 
virtue of any enactment or otherwise) is required to be given by 
the employer to terminate the contract of employment, and

(b) the period which—
(i) is equal to the minimum period referred to in paragraph 

(a), and
(ii) ends at the time when the notice expires, 

in any other case.

(5) Where in accordance with any enactment or rule of law—
(a) an act on the part of an employer, or
(b) an event affecting an employer (including, in the case of an 

individual, his death),
operates to terminate a contract under which an employee is employed by 
him, the act or event shall be taken for the purposes of this Part to be a 
termination of the contract by the employer.

137.—(1) Subject to subsection (2) and section 138, where an 
employee who—

(a) has the right conferred by section 79, and
(b) has exercised it in accordance with section 82,

is not permitted to return to work, she shall be taken for the purposes of 
this Part to be dismissed for the reason for which she was not permitted 
to return with effect from the notified day of return (being deemed to have 
been continuously employed until that day).

(2) Where in proceedings arising out of a failure to permit an employee 
to return to work pursuant to the right conferred by section 79 the 
employer shows—

(a) that the reason for the failure is that the employee is 
redundant, and

Failure to permit 
return after 
childbirth treated 
as dismissal.
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(b) that the employee was, or (had she continued to be employed by 
him) would have been, dismissed by reason of redundancy on a 
day falling after the commencement of her maternity leave 
period and before the notified day of return,

for the purposes of this Part the employee shall not be taken to be 
dismissed with effect from the notified day of return but shall be taken to 
be dismissed by reason of redundancy with effect from that earlier day 
(being deemed to have been continuously employed until that earlier 
day).

138.—(1) Where—
(a) an employee's contract of employment is renewed, or he is re 

engaged under a new contract of employment in pursuance of 
an offer (whether in writing or not) made before the end of his 
employment under the previous contract, and

(b) the renewal or re-engagement takes effect either immediately on, 
or after an interval of not more than four weeks after, the end 
of that employment,

the employee shall not be regarded for the purposes of this Part as 
dismissed by his employer by reason of the ending of his employment 
under the previous contract.

(2) Subsection (1) does not apply if—
(a) the provisions of the contract as renewed, or of the new contract, 

as to—
(i) the capacity and place in which the employee is 

employed, and
(ii) the other terms and conditions of his employment,

differ (wholly or in part) from the corresponding provisions of 
the previous contract, and

(b) during the period specified in subsection (3)—
(i) the employee (for whatever reason) terminates the 

renewed or new contract, or gives notice to terminate it and 
it is in consequence terminated, or

(ii) the employer, for a reason connected with or arising 
out of any difference between the renewed or new contract 
and the previous contract, terminates the renewed or new 
contract, or gives notice to terminate it and it is in 
consequence terminated.

(3) The period referred to in subsection (2)(b) is the period—
(a) beginning at the end of the employee's employment under the 

previous contract, and
(b) ending with—

(i) the period of four weeks beginning with the date on 
which the employee starts work under the renewed or new 
contract, or

(ii) such longer period as may be agreed in accordance 
with subsection (6) for the purpose of retraining the employee 
for employment under that contract;

and is in this Part referred to as the "trial period".
(4) Where subsection (2) applies, for the purposes of this Part—
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(a) the employee shall be regarded as dismissed on the date on which 
his employment under the previous contract (or, if there has 
been more than one trial period, the original contract) ended, 
and

(b) the reason for the dismissal shall be taken to be the reason for 
which the employee was then dismissed, or would have been 
dismissed had the offer (or original offer) of renewed or new 
employment not been made, or the reason which resulted in that 
offer being made.

(5) Subsection (2) does not apply if the employee's contract of 
employment is again renewed, or he is again re-engaged under a new 
contract of employment, in circumstances such that subsection (1) 
again applies.

(6) For the purposes of subsection (3)(b)(ii) a period of retraining is 
agreed in accordance with this subsection only if the agreement—

(a) is made between the employer and the employee or his 
representative before the employee starts work under the 
contract as renewed, or the new contract,

(b) is in writing,
(c) specifies the date on which the period of retraining ends, and
(d) specifies the terms and conditions of employment which will 

apply in the employee's case after the end of that period.

PART XI 
CHAPTER II

139.—(1) For the purposes of this Act an employee who is dismissed Redundancy. 
shall be taken to be dismissed by reason of redundancy if the dismissal is 
wholly or mainly attributable to—

(a) the fact that his employer has ceased or intends to cease—
(i) to carry on the business for the purposes of which the 

employee was employed by him, or
(ii) to carry on that business in the place where the 

employee was so employed, or
(b) the fact that the requirements of that business—

(i) for employees to carry out work of a particular kind, or
(ii) for employees to carry out work of a particular kind in 

the place where the employee was employed by the employer,
have ceased or diminished or are expected to cease or diminish.

(2) For the purposes of subsection (1) the business of the employer 
together with the business or businesses of his associated employers shall 
be treated as one (unless either of the conditions specified in paragraphs 
(a) and (b) of that subsection would be satisfied without so treating them).

(3) For the purposes of subsection (1) the activities carried on by a 
local education authority with respect to the schools maintained by it, and 
the activities carried on by the governors of those schools, shall be treated 
as one business (unless either of the conditions specified in paragraphs (a) 
and (b) of that subsection would be satisfied without so treating them).

(4) Where—
(a) the contract under which a person is employed is treated by 

section 136(5) as terminated by his employer by reason of an act 
or event, and
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(b) the employee's contract is not renewed and he is not re-engaged- 
under a new contract of employment,

he shall be taken for the purposes of this Act to be dismissed by reason of 
redundancy if the circumstances in which his contract is not renewed, and 
he is not re-engaged, are wholly or mainly attributable to either of the 
facts stated in paragraphs (a) and (b) of subsection (1).

(5) In its application to a case within subsection (4), paragraph (a)(i) 
of subsection (1) has effect as if the reference in that subsection to the 
employer included a reference to any person to whom, in consequence of 
the act or event, power to dispose of the business has passed.

(6) In subsection (1) "cease" and "diminish" mean cease and diminish 
either permanently or temporarily and for whatever reason.

Exclusions
140.—(1) Subject to subsections (2) and (3), an employee is not entitled 

to a redundancy payment by reason of dismissal where his employer, 
being entitled to terminate his contract of employment without notice by 
reason of the employee's conduct, terminates it either—

(a) without notice,
(b) by giving shorter notice than that which, in the absence of 

conduct entitling the employer to terminate the contract 
without notice, the employer would be required to give to 
terminate the contract, or

(c) by giving notice which includes, or is accompanied by, a 
statement in writing that the employer would, by reason of the 
employee's conduct, be entitled to terminate the contract 
without notice.

(2) Where an employee who—
(a) has been given notice by his employer to terminate his contract 

of employment, or
(b) has given notice to his employer under section 148(1) indicating 

his intention to claim a redundancy payment in respect of lay 
off or short-time,

takes part in a strike at any relevant time in circumstances which entitle 
the employer to treat the contract of employment as terminable without 
notice, subsection (1) does not apply if the employer terminates the 
contract by reason of his taking part in the strike.

(3) Where the contract of employment of an employee who—
(a) has been given notice by his employer to terminate his contract 

of employment, or
(b) has given notice to his employer under section 148(1) indicating 

his intention to claim a redundancy payment in respect of lay 
off or short-time,

is terminated as mentioned in subsection (1) at any relevant time 
otherwise than by reason of his taking part in a strike, an industrial 
tribunal may determine that the employer is liable to make an appropriate 
payment to the employee if on a reference to the tribunal it appears to the 
tribunal, in the circumstances of the case, to be just and equitable that the 
employee should receive it.

(4) In subsection (3) "appropriate payment" means—
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(a) the whole of the redundancy payment to which the employee 
would have been entitled apart from subsection (1), or

(b) such part of that redundancy payment as the tribunal thinks fit.

(5) In this section "relevant time"—
(a) in the case of an employee who has been given notice by his 

employer to terminate his contract of employment, means any 
time within the obligatory period of notice, and

(b) in the case of an employee who has given notice to his employer 
under section 148(1), means any time after the service of the 
notice.
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contract or re- 
engagement.

141.—(1) This section applies where an offer (whether in writing or not) Renewal of 
is made to an employee before the end of his employment—

(a) to renew his contract of employment, or
(b) to re-engage him under a new contract of employment,

with renewal or re-engagement to take effect either immediately on, or 
after an interval of not more than four weeks after, the end of his 
employment.

(2) Where subsection (3) is satisfied, the employee is not entitled to a 
redundancy payment if he unreasonably refuses the offer.

(3) This subsection is satisfied where—
(a) the provisions of the contract as renewed, or of the new contract, 

as to—
(i) the capacity and place in which the employee would be 

employed, and
(ii) the other terms and conditions of his e.nployment,

would not differ from the corresponding provisions of the 
previous contract, or

(b) those provisions of the contract as renewed, or of the new 
contract, would differ from the corresponding provisions of the 
previous contract but the offer constitutes an offer of suitable 
employment in relation to the employee.

(4) The employee is not entitled to a redundancy payment if—
(a) his contract of employment is renewed, or he is re-engaged under 

a new contract of employment, in pursuance of the offer,
(b) the provisions of the contract as renewed or new contract as to 

the capacity or place in which he is employed or the other terms 
and conditions of his employment differ (wholly or in part) from 
the corresponding provisions of the previous contract,

(c) the employment is suitable in relation to him, and
(d) during the trial period he unreasonably terminates the contract, 

or unreasonably gives notice to terminate it and it is in 
consequence terminated.

142.—(1) Subject to subsection (3), an employee is not entitled to a Employee 
redundancy payment where— anticipating expiry 

J r of employer s
notice.
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(a) he is taken to be dismissed by virtue of section 136(3) by reason 
of giving to his employer notice terminating his contract of 
employment on a date earlier than the date on which notice by 
the employer terminating the contract is due to expire,

(b) before the employee's notice is due to expire, the employer gives 
him a notice such as is specified in subsection (2), and

(c) the employee does not comply with the requirements of that 
notice.

(2) The employer's notice referred to in subsection (l)(b) is a notice in 
writing—

(a) requiring the employee to withdraw his notice terminating the 
contract of employment and to continue in employment until 
the date on which the employer's notice terminating the 
contract expires, and

(b) stating that, unless he does so, the employer will contest any 
liability to pay to him a redundancy payment in respect of the 
termination of his contract of employment.

(3) An industrial tribunal may determine that the employer is liable to 
make an appropriate payment to the employee if on a reference to the 
tribunal it appears to the tribunal, having regard to—

(a) the reasons for which the employee seeks to leave the 
employment, and

(b) the reasons for which the employer requires him to continue in it, 
to be just and equitable that the employee should receive the payment.

(4) In subsection (3) "appropriate payment" means—
(a) the whole of the redundancy payment to which the employee 

would have been entitled apart from subsection (1), or
(b) such part of that redundancy payment as the tribunal thinks fit.

Strike during 
currency of 
employer's notice.

143.—(1) This section applies where—
(a) an employer has given notice to an employee to terminate his 

contract of employment ("notice of termination"),
(b) after the notice is given the employee begins to take part in a 

strike of employees of the employer, and
(c) the employer serves on the employee a notice of extension.

(2) A notice of extension is a notice in writing which—
(a) requests the employee to agree to extend the contract of 

employment beyond the time of expiry by a period comprising 
as many available days as the number of working days lost by 
striking ("the proposed period of extension"),

(b) indicates the reasons for which the employer makes that 
request, and

(c) states that the employer will contest any liability to pay the 
employee a redundancy payment in respect of the dismissal 
effected by the notice of termination unless either—

(i) the employee complies with the request, or
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(ii) the employer is satisfied that, in consequence of 

sickness or injury or otherwise, the employee is unable to 
comply with it or that (even though he is able to comply with 
it) it is reasonable in the circumstances for him not to do so.

(3) Subject to subsections (4) and (5), if the employee does not comply 
with the request contained in the notice of extension, he is not entitled to 
a redundancy payment by reason of the dismissal effected by the notice 
of termination.

(4) Subsection (3) does not apply if the employer agrees to pay a 
redundancy payment to the employee in respect of the dismissal effected 
by the notice of termination even though he has not complied with the 
request contained in the notice of extension.

(5) An industrial tribunal may determine that the employer is liable to 
make an appropriate payment to the employee if on a reference to the 
tribunal it appears to the tribunal that—

(a) the employee has not complied with the request contained in the 
notice of extension and the employer has not agreed to pay a 
redundancy payment in respect of the dismissal effected by the 
notice of termination, but

(b) either the employee was unable to comply with the request or it 
was reasonable in the circumstances for him not to comply 
with it.

(6) In subsection (5) "appropriate payment" means—
(a) the whole of the redundancy payment to which the employee 

would have been entitled apart from subsection (3), or
(b) such part of that redundancy payment as the tribunal thinks fit.

(7) If the employee—
(a) complies with the request contained in the notice of extension, or
(b) does not comply with it but attends at his proper or usual place 

of work and is ready and willing to work on one or more (but 
not all) of the available days within the proposed period of 
extension,

the notice of termination has effect, and shall be deemed at all material 
times to have had effect, as if the period specified in it had been 
appropriately extended; and sections 87 to 91 accordingly apply as if the 
period of notice required by section 86 were extended to a 
corresponding extent.

(8) In subsection (7) "appropriately extended" means—
(a) in a case within paragraph (a) of that subsection, extended 

beyond the time of expiry by an additional period equal to the 
proposed period of extension, and

(b) in a case within paragraph (b) of that subsection, extended 
beyond the time of expiry up to the end of the day (or last of the 
days) on which he attends at his proper or usual place of work 
and is ready and willing to work.

144._(1) For the purposes of section 143 an employee complies with Provisions
the request contained in a notice of extension if, but only if, on each supplementary to
available day within the proposed period of extension, he— sectlon
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(a) attends at his proper or usual place of work, and
(b) is ready and willing to work,

whether or not he has signified his agreement to the request in any 
other way.

(2) The reference in section 143(2) to the number of working days lost 
by striking is a reference to the number of working days in the period—

(a) beginning with the date of service of the notice of termination, 
and

(b) ending with the time of expiry,
which are days on which the employee in question takes part in a strike 
of employees of his employer.

(3) In section 143 and this section—
"available day", in relation to an employee, means a working day 

beginning at or after the time of expiry which is a day on which 
he is not taking part in a strike of employees of the employer,

"available day within the proposed period of extension" means an 
available day which begins before the end of the proposed 
period of extension,

"time of expiry", in relation to a notice of termination, means the 
time at which the notice would expire apart from section 143, 
and

"working day", in relation to an employee, means a day on which, 
in accordance with his contract of employment, he is normally 
required to work.

(4) Neither the service of a notice of extension nor any extension by 
virtue of section 143(7) of the period specified in a notice of termination 
affects—

(a) any right either of the employer or of the employee to terminate 
the contract of employment (whether before, at or after the time 
of expiry) by a further notice or without notice, or

(b) the operation of this Part in relation to any such termination of 
the contract of employment.

The relevant date.

Supplementary
145.—(1) For the purposes of the provisions of this Act relating to 

redundancy payments "the relevant date" in relation to the dismissal of 
an employee has the meaning given by this section.

(2) Subject to the following provisions of this section, "the relevant 
date"—

(a) in relation to an employee whose contract of employment is 
terminated by notice, whether given by his employer or by the 
employee, means the date on which the notice expires,

(b) in relation to an employee whose contract of employment is 
terminated without notice, means the date on which the 
termination takes effect, and

(c) in relation to an employee who is employed under a contract for 
a fixed term which expires without being renewed under the 
same contract, means the date on which the term expires.
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(3) Where the employee is taken to be dismissed by virtue of section 
136(3) the "relevant date" means the date on which the employee's notice 
to terminate his contract of employment expires.

(4) Where the employee is regarded by virtue of section 138(4) as 
having been dismissed on the date on which his employment under an 
earlier contract ended, "the relevant date" means—

(a) for the purposes of section 164(1), the date which is the relevant 
date as defined by subsection (2) in relation to the renewed or 
new contract or, where there has been more than one trial 
period, the last such contract, and

(b) for the purposes of any other provision, the date which is the 
relevant date as defined by subsection (2) in relation to the 
previous contract or, where there has been more than one such 
trial period, the original contract.

(5) Where—
(a) the contract of employment is terminated by the employer, and
(b) the notice required by section 86 to be given by an employer 

would, if duly given on the material date, expire on a date later 
than the relevant date (as defined by the previous provisions of 
this section),

for the purposes of sections 155, 162(1) and 227(3) the later date is the 
relevant date.

(6) In subsection (5)(b) "the material date" means—
(a) the date when notice of termination was given by the 

employer, or
(b) where no notice was given, the date when the contract of 

employment was terminated by the employer.

(7) Where an employee is taken to be dismissed for the purposes of this 
Part by virtue of section 137(1), references in this Part to the relevant date 
are (unless the context otherwise requires) to the notified date of return.

PART XI 
CHAPTER II

146.—(1) In sections 138 and 141— Provisions
/ s f \_ 1.1 supplementing(a) references to re-engagement are to re-engagement by the sect j ons j 3 g ancj 

employer or an associated employer, and 141.
(b) references to an offer are to an offer made by the employer or an 

associated employer.

(2) For the purposes of the application of section 138(1) or 141(1) to a 
contract under which the employment ends on a Friday, Saturday or 
Sunday—

(a) the renewal or re-engagement shall be treated as taking effect 
immediately on the ending of the employment under the 
previous contract if it takes effect on or before the next Monday 
after that Friday, Saturday or Sunday, and

(b) the interval of four weeks to which those provisions refer shall 
be calculated as if the employment had ended on that next 
Monday.

(3) Where section 138 or 141 applies in a case within section 137(1)—
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(a) references to a renewal or re-engagement taking effect 

immediately on, or after an interval of not more than four weeks 
after, the end of the employment are to a renewal or re- 
engagement taking effect on, or after an interval of not more 
than four weeks after, the notified day of return, and

(b) references to provisions of the previous contract are to the 
provisions of the contract under which the employee worked 
immediately before the beginning of her maternity leave period.

CHAPTER III
RIGHT BY REASON OF LAY-OFF OR SHORT-TIME 

Lay-off and short-time
Meaning of "lay- 147.—(1) For the purposes of this Part an employee shall be taken to 
off" and "short- be laid off for a week if—

(a) he is employed under a contract on terms and conditions such 
that his remuneration under the contract depends on his being 
provided by the employer with work of the kind which he is 
employed to do, but

(b) he is not entitled to any remuneration under the contract in 
respect of the week because the employer does not provide such 
work for him.

(2) For the purposes of this Part an employee shall be taken to be kept 
on short-time for a week if by reason of a diminution in the work provided 
for the employee by his employer (being work of a kind which under his 
contract the employee is employed to do) the employee's remuneration 
for the week is less than half a week's pay.

Eligibility by 148.—(1) Subject to the following provisions of this Part, for the
reason of lay-off purposes of this Part an employee is eligible for a redundancy payment
or short-time. by reason of being laid off or kept on short-time if—

(a) he gives notice in writing to his employer indicating (in whatever 
terms) his intention to claim a redundancy payment in respect 
of lay-off or short-time (referred to in this Part as "notice of 
intention to claim"), and

(b) before the service of the notice he has been laid off or kept on 
short-time in circumstances in which subsection (2) applies.

(2) This subsection applies if the employee has been laid off or kept on 
short-time—

(a) for four or more consecutive weeks of which the last before the 
service of the notice ended on, or not more than four weeks 
before, the date of service of the notice, or

(b) for a series of six or more weeks (of which not more than three 
were consecutive) within a period of thirteen weeks, where the 
last week of the series before the service of the notice ended on, 
or not more than four weeks before, the date of service of the 
notice.
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149. Where an employee gives tothis employer notice of intention to Counter-notices. 
claim but—

(a) the employer gives to the employee, within seven days after the 
service.of that notice, notice in writing (referred to in this Part 
as a "counter-notice") that he will contest any liability to pay to 
the employee a redundancy payment in pursuance of the 
employee's notice, and

(b) the employer does not withdraw the counter-notice by a 
subsequent notice in writing,

the employee is not entitled to a redundancy payment in pursuance of his 
notice of intention to claim except in accordance with a decision of an 
industrial tribunal.

150.—(1) An employee is not entitled to a redundancy payment by Resignation. 
reason of being laid off or kept on short-time unless he terminates his 
contract of employment by giving such period of notice as is required for 
the purposes of this section before the end of the relevant period.

(2) The period of notice required for the purposes of this section—
(a) where the employee is required by his contract of employment to 

give more than one week's notice to terminate the contract, is 
the minimum period which he is required to give, and

(b) otherwise, is one week.

(3) In subsection (1) "the relevant period"—
(a) if the employer does not give a counter-notice within seven days 

after the service of the notice of intention to claim, is three weeks 
after the end of those seven days,

(b) if the employer gives a counter-notice within that period of seven 
days but withdraws it by a subsequent notice in writing, is three 
weeks after the service of the notice of withdrawal, and

(c) if—
(i) the employer gives a counter-notice within that period 

of seven days, and does not so withdraw it, and
(ii) a question as to the right of the employee to a 

redundancy payment in pursuance of the notice of intention 
to claim is referred to an industrial tribunal, 

is three weeks after the tribunal has notified to the employee its 
decision on that reference.

(4) For the purposes of subsection (3)(c) no account shall be taken of—
(a) any appeal against the decision of the tribunal, or
(b) any proceedings or decision in consequence of any such appeal.

151.—(1) An employee is not entitled to a redundancy payment by Dismissal. 
reason of being laid off or kept on short-time if he is dismissed by his 
employer.

(2) Subsection (1) does not prejudice any right of the employee to a 
redundancy payment in respect of the dismissal.
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The relevant date.

Provisions 
supplementing 
sections 148 and 
152.

152.—(1) An employee is not entitled to a redundancy paymentin 
pursuance of a notice of intention to claim if—

(a) on the date of service of the notice it was reasonably to be 
expected that the employee (if he continued to be employed by 
the same employer) would, not later than four weeks after that 
date, enter on a period of employment of not less than thirteen 
weeks during which he would not be laid off or kept on short- 
time for any week, and

(b) the employer gives a counter-notice to the employee within seven 
days after the service of the notice of intention to claim.

(2) Subsection (1) does not apply where the employee—
(a) continues or has continued, during the next four weeks after the 

• date of service of the notice of intention to claim, to be employed 
by the same employer, and

(b) is or has been laid off or kept on short-time for each of those 
weeks.

Supplementary
153. For the purposes of the provisions of this Act relating to 

redundancy payments "the relevant date" in relation to a notice of 
intention to claim or a right to a redundancy payment in pursuance of 
such a notice—

(a) in a case falling within paragraph (a) of subsection (2) of section 
148, means the date on which the last of the four or more 
consecutive weeks before the service of the notice came to an 
end, and

(b) in a case falling within paragraph (b) of that subsection, means 
the date on which the last of the series of six or more weeks 
before the service of the notice came to an end.

154. For the purposes of sections 148(2) and 152(2)—
(a) it is immaterial whether a series of weeks consists wholly of 

weeks for which the employee is laid off or wholly of weeks for 
which he is kept on short-time or partly of the one and partly of 
the other, and

(b) no account shall be taken of any week for which an employee is 
laid off or kept on short-time where the lay-off or short-time is 
wholly or mainly attributable to a strike or a lock-out (whether 
or not in the trade or industry in which the employee is 
employed and whether in Great Britain or elsewhere).

Qualifying period 
of employment.

CHAPTER IV 
GENERAL EXCLUSIONS FROM RIGHT

155. An employee does not have any right to a redundancy payment 
unless he has been continuously employed for a period of not less than 
two years ending with the relevant date.

Upper age limit. 156.—(1) An employee does not have any right to a redundancy 
payment if before the relevant date he has attained—

(a) in a case where—
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(i) in the business for the purposes of which the employee 

was employed there was a normal retiring age of less than 
sixty-five for an employee holding the position held by the 
employee, and

(ii) the age was the same whether the employee holding 
that position was a man or woman,

that normal retiring age, and 
(b) in any other case, the age of sixty-five.

(2) Subsection (1) does not apply to a case within section 137(1).

157.—(1) Where an order under this section is in force in respect of an Exemption orders, 
agreement covered by this section, an employee who, immediately before 
the relevant date, is an employee to whom the agreement applies does not 
have any right to a redundancy payment.

(2) An agreement is covered by this section if it is an agreement 
between—

(a) one or more employers or organisations of employers, and
(b) one or more trade unions representing employees,

under which employees to whom the agreement applies have a right in 
certain circumstances to payments on the termination of their contracts 
of employment.

(3) Where, on the application of all the parties to an agreement covered 
by this section, the Secretary of State is satisfied, having regard to the 
provisions of the agreement, that the employees to whom the agreement 
applies should not have any right to a redundancy payment, he may make 
an order under this section in respect of the agreement.

(4) The Secretary of State shall not make an order under this section 
in respect of an agreement unless the agreement indicates (in whatever 
terms) the willingness of the parties to it to submit to an industrial 
tribunal any question arising under the agreement as to—

(a) the right of an employee to a payment on the termination of his 
employment, or

(b) the amount of such a payment.

(5) An order revoking an earlier order under this section may be made 
in pursuance of an application by all or any of the parties to the agreement 
in question or in the absence of such an application.

(6) Subsection (1) does not apply to a case within section 137(1).

158.—(1) The Secretary of State shall by regulations make provision Pension rights. 
for excluding the right to a redundancy payment, or reducing the amount 
of any redundancy payment, in such cases to which subsection (2) applies 
as are prescribed by the regulations.

(2) This subsection applies to cases in which an employee has (whether 
by virtue of any statutory provision or otherwise) a right or claim 
(whether or not legally enforceable) to a periodical payment or lump sum 
by way of pension, gratuity or superannuation allowance which—

(a) is to be paid by reference to his employment by a particular 
employer, and
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(b) is to be paid, or to begin to be paid, at the time when he leaves 
the employment or within such period after he leaves the 
employment as may be prescribed by the regulations.

(3) The regulations shall secure that the right to a redundancy payment 
shall not be excluded, and that the amount of a redundancy payment shall 
not be reduced, by reason of any right or claim to a periodical payment 
or lump sum, in so far as the payment or lump sum—

(a) represents compensation for loss of employment or for loss or 
diminution of emoluments or of pension rights, and

(b) is payable under a statutory provision (whether passed or made 
before or after the passing of this Act).

(4) In relation to any case where (in accordance with any provision of 
this Part) an industrial tribunal determines that an employer is liable to 
pay part (but not the whole) of a redundancy payment the references in 
this section to a redundancy payment, or to the amount of a redundancy 
payment, are to the part of the redundancy payment, or to the amount of 
the part.

Public offices etc. 159. A person does not have any right to a redundancy payment in 
respect of any employment which—

(a) is employment in a public office within the meaning of section 39 
1965 c. 74. of the Superannuation Act 1965, or

(b) is for the purposes of pensions and other superannuation 
benefits treated (whether by virtue of that Act or otherwise) as 
service in the civil service of the State.

Overseas 160.—(1) A person does not have any right to a redundancy payment
government in respect of employment in any capacity under the Government of an
employment. overseas territory.

(2) The reference in subsection (1) to the Government of an overseas 
territory includes a reference to—

(a) a Government constituted for two or more overseas territories, 
and

(b) any authority established for the purpose of providing or 
administering services which are common to, or relate to 
matters of common interest to, two or more overseas territories.

(3) In this section references to an overseas territory are to any 
territory or country outside the United Kingdom.

Domestic 
servants.

161.—(1) A person does not have any right to a redundancy payment 
in respect of employment as a domestic servant in a private household 
where the employer is the parent (or stepparent), grandparent, child (or 
step-child), grandchild or brother or sister (or half-brother or half-sister) 
of the employee.

(2) Subject to that, the provisions of this Part apply to an employee 
who is employed as a domestic servant in a private household as if—

(a) the household were a business, and
(b) the maintenance of the household were the carrying on of that 

business by the employer.
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OTHER PROVISIONS ABOUT REDUNDANCY PAYMENTS

162.—(1) The amount of a redundancy payment shall be calculated Amount of a 
by— redundancy

(a) determining the period, ending with the relevant date, during paymentl 
which the employee has been continuously employed,

(b) reckoning backwards from the end of that period the number of 
years of employment falling within that period, and

(c) allowing the appropriate amount for each of those years of 
employment.

(2) In subsection (l)(c) "the appropriate amount" means—
(a) one and a half weeks' pay for a year of employment in which the 

employee was not below the age of forty-one,
(b) one week's pay for a year of employment (not within paragraph 

(a)) in which he was not below the age of twenty-two, and
(c) half a week's pay for each year of employment not within 

paragraph (a) or (b).

(3) Where twenty years of employment have been reckoned under 
subsection (1), no account shall be taken under that subsection of any 
year of employment earlier than those twenty years.

(4) Where the relevant date is after the sixty-fourth anniversary of the 
day of the employee's birth, the amount arrived at under subsections (1) 
to (3) shall be reduced by the appropriate fraction.

(5) In subsection (4) "the appropriate fraction" means the fraction of 
which—

(a) the numerator is the number of whole months reckoned from the 
sixty-fourth anniversary of the day of the employee's birth in the 
period beginning with that anniversary and ending with the 
relevant date, and

(b) the denominator is twelve.

(6) Subsections (1) to (5) apply for the purposes of any provision of this 
Part by virtue of which an industrial tribunal may determine that an 
employer is liable to pay to an employee—

(a) the whole of the redundancy payment to which the employee 
would have had a right apart from some other provision, or

(b) such part of the redundancy payment to which the employee 
would have had a right apart from some other provision as the 
tribunal thinks fit,

as if any reference to the amount of a redundancy payment were to the 
amount of the redundancy payment to which the employee would have 
been entitled apart from that other provision.

(7) Subsections (4) and (5) do not apply to a case within section 137(1).

(8) This section has effect subject to any regulations under section 158 
by virtue of which the amount of a redundancy payment, or part of a 
redundancy payment, may be reduced.
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163.—(1) Any question arising under this Part as to—•
(a) the right of an employee to a redundancy payment, or
(b) the amount of a redundancy payment, 

shall be referred to and determined by an industrial tribunal.
(2) For the purposes of any such reference, an employee who has been 

dismissed by his employer shall, unless the contrary is proved, be 
presumed to have been so dismissed by reason of redundancy.

(3) Any question whether an employee will become entitled to a 
redundancy payment if he is not dismissed by his employer and he 
terminates his contract of employment as mentioned in section 150(1) 
shall for the purposes of this Part be taken to be a question as to the right 
of the employee to a redundancy payment.

(4) Where an order under section 157 is in force in respect of an 
agreement, this section has effect in relation to any question arising under 
the agreement as to the right of an employee to a payment on the 
termination of his employment, or as to the amount of such a payment, 
as if the payment were a redundancy payment and the question arose 
under this Part.

Claims for 164.—(1) An employee does not have any right to a redundancy
redundancy payment unless, before the end of the period of six months beginning with
payment. the relevant date—

(a) the payment has been agreed and paid,
(b) the employee has made a claim for the payment by notice in 

writing given to the employer,
(c) a question as to the employee's right to, or the amount of, the 

payment has been referred to an industrial tribunal, or
(d) a complaint relating to his dismissal has been presented by the 

employee under section 111.

(2) An employee is not deprived of his right to a redundancy payment 
by subsection (1) if, during the period of six months immediately 
following the period mentioned in that subsection, the employee—

(a) makes a claim for the payment by notice in writing given to the 
employer,

(b) refers to an industrial tribunal a question as to his right to, or the 
amount of, the payment, or

(c) presents a complaint relating to his dismissal under section 111,
and it appears to the tribunal to be just and equitable that the employee 
should receive a redundancy payment.

(3) In determining under subsection (2) whether it is just and equitable 
that an employee should receive a redundancy payment an industrial 
tribunal shall have regard to—

(a) the reason shown by the employee for his failure to take any such 
step as is referred to in subsection (2) within the period 
mentioned in subsection (I), and

(b) all the other relevant circumstances.
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165.—(1) On making any redundancy payment, otherwise than in 
pursuance of a decision of a tribunal which specifies the amount of the 
payment to be made, the employer shall give to the employee a written 
statement indicating how the amount of the payment has been calculated.

(2) An employer who without reasonable excuse fails to comply with 
subsection (1) is guilty of an offence and liable on summary conviction to 
a fine not exceeding level 1 on the standard scale.

(3) If an employer fails to comply with the requirements of subsection 
(1), the employee may by notice in writing to the employer require him to 
give to the employee a written statement complying with those 
requirements within such period (not being less than one week beginning 
with the day on which the notice is given) as may be specified in the notice.

(4) An employer who without reasonable excuse fails to comply with 
a notice under subsection (3) is guilty of an offence and liable on summary 
conviction to a fine not exceeding level 3 on the standard scale.

PART XI 
CHAPTER V

Written 
particulars of 
redundancy 
payment.

CHAPTER VI 
PAYMENTS BY SECRETARY OF STATE

166.—(1) Where an employee claims that his employer is liable to pay 
to him an employer's payment and either—

(a) that the employee has taken all reasonable steps, other than legal 
proceedings, to recover the payment from the employer and the 
employer has refused or failed to pay it, or has paid part of it 
and has refused or failed to pay the balance, or

(b) that the employer is insolvent and the whole or part of the 
payment remains unpaid,

the employee may apply to the Secretary of State for a payment under 
this section.

(2) In this Part "employer's payment", in relation to an employee, 
means—

(a) a redundancy payment which his employer is liable to pay to him 
under this Part, or

(b) a payment which his employer is, under an agreement in respect 
of which an order is in force under section 157, liable to make 
to him on the termination of his contract of employment.

(3) In relation to any case where (in accordance with any provision of 
this Part) an industrial tribunal determines that an employer is liable to 
pay part (but not the whole) of a redundancy payment the reference in 
subsection (2)(a) to a redundancy payment is to the part of the 
redundancy payment.

(4) In subsection (l)(a) "legal proceedings"—
(a) does not include any proceedings before an industrial tribunal, 

but
(b) includes any proceedings to enforce a decision or award of an 

industrial tribunal.
(5) An employer is insolvent for the purposes of subsection (l)(b)— 

(a) where the employer is an individual, if (but only if) subsection (6) 
is satisfied, and

Applications for 
payments.
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(b) where the employer is a company, if (but only if) subsection (7) 
is satisfied.

(6) This subsection is satisfied in the case of an employer who is an 
individual—

(a) in England and Wales if—
(i) he has been adjudged bankrupt or has made a 

composition or arrangement with his creditors, or
(ii) he has died and his estate falls to be administered in 

accordance with an order under section 421 of the Insolvency 
Act 1986, and

(b) in Scotland if—
(i) sequestration of his estate has been awarded or he has 

executed a trust deed for his creditors or has entered into a 
composition contract, or

(ii) he has died and a judicial factor appointed under 
section 11A of the Judicial Factors (Scotland) Act 1889 is 
required by that section to divide his insolvent estate among 
his creditors.

(7) This subsection is satisfied in the case of an employer which is a 
company—

(a) if a winding up order or an administration order has been made, 
or a resolution for voluntary winding up has been passed, with 
respect to the company,

(b) if a receiver or (in England and Wales only) a manager of the 
company's undertaking has been duly appointed, or (in 
England and Wales only) possession has been taken, by or on 
behalf of the holders of any debentures secured by a floating 
charge, of any property of the company comprised in or subject 
to the charge, or

(c) if a voluntary arrangement proposed in the case of the company 
for the purposes of Part I of the Insolvency Act 1986 has been 
approved under that Part of that Act.

167.—(1) Where, on an application under section 166 by an employee 
in relation to an employer's payment, the Secretary of State is satisfied 
that the requirements specified in subsection (2) are met, he shall pay to 
the employee out of the National Insurance Fund a sum calculated in 
accordance with section 168 but reduced by so much (if any) of the 
employer's payment as has already been paid.

(2) The requirements referred to in subsection (1) are—
(a) that the employee is entitled to the employer's payment, and
(b) that one of the conditions specified in paragraphs (a) and (b) of 

subsection (1) of section 166 is fulfilled,
and, in a case where the employer's payment is a payment such as is 
mentioned in subsection (2)(b) of that section, that the employee's right 
to the payment arises by virtue of a period of continuous employment 
(computed in accordance with the provisions of the agreement in 
question) which is not less than two years.

(3) Where under this section the Secretary of State pays a sum to an 
employee in respect of an employer's payment—
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(a) all rights and remedies of the employee with respect to the 
employer's payment, or (if the Secretary of State has paid only 
part of it) all the rights and remedies of the employee with 
respect to that part of the employer's payment, are transferred 
to and vest in the Secretary of State, and

(b) any decision of an industrial tribunal requiring the employer's 
payment to be paid to the employee has effect as if it required 
that payment, or that part of it which the Secretary of State has 
paid, to be paid to the Secretary of State.

(4) Any money recovered by the Secretary of State by virtue of 
subsection (3) shall be paid into the National Insurance Fund.
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168.—(1) The sum payable to an employee by the Secretary of State Amount of 
under section 167— payments.

(a) where the employer's payment to which the employee's 
application under section 166 relates is a redundancy payment 
or a part of a redundancy payment, is a sum equal to the amount 
of the redundancy payment or part, and

(b) where the employer's payment to which the employee's 
application under section 166 relates is a payment which the 
employer is liable to make under an agreement in respect of 
which an order is in force under section 157, is a sum equal to 
the amount of the employer's payment or of the relevant 
redundancy payment, whichever is less.

(2) The reference in subsection (l)(b) to the amount of the relevant 
redundancy payment is to the amount of the redundancy payment which 
the employer would have been liable to pay to the employee on the 
assumptions specified in subsection (3).

(3) The assumptions referred to in subsection (2) are that—
(a) the order in force in respect of the agreement had not been made,
(b) the circumstances in which the employer's payment is payable 

had been such that the employer was liable to pay a redundancy 
payment to the employee in those circumstances,

(c) the relevant date, in relation to any such redundancy payment, 
had been the date on which the termination of the employee's 
contract of employment is treated as having taken effect for the 
purposes of the agreement, and

(d) in so far as the provisions of the agreement relating to the 
circumstances in which the continuity of an employee's period 
of employment is to be treated as broken, and the weeks which 
are to count in computing a period of employment, are 
inconsistent with the provisions of Chapter I of Part XIV, the 
provisions of the agreement were substituted for those 
provisions.

169.—(i) Where an employee makes an application to the Secretary of Information 
State under section 166, the Secretary of State may, by notice in writing relating to 
given to the employer, require the employer— t 115 

(a) to provide the Secretary of State with such information, and
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(b) to produce for examination on behalf of the Secretary of State 
documents in his custody or under his control of such 
description,

as the Secretary of State may reasonably require for the purpose of 
determining whether the application is well-founded.

(2) Where a person on whom a notice is served under subsection (1) 
fails without reasonable excuse to comply with a requirement imposed by 
the notice, he is guilty of an offence and liable on summary conviction to 
a fine not exceeding level 3 on the standard scale.

(3) A person is guilty of an offence if—
(a) in providing any information required by a notice under 

subsection (1), he makes a statement which he knows to be false 
in a material particular or recklessly makes a statement which is 
false in a material particular, or

(b) he produces for examination in accordance with a notice under 
subsection (1) a document which to his knowledge has been 
wilfully falsified.

(4) A person guilty of an offence under subsection (3) is liable—
(a) on summary conviction, to a fine not exceeding the statutory 

maximum or to imprisonment for a term not exceeding three 
months, or to both, or

(b) on conviction on indictment, to a fine or to imprisonment for a 
term not exceeding two years, or to both.

170.—(1) Where on an application made to the Secretary of State for 
a payment under section 166 it is claimed that an employer is liable to pay 
an employer's payment, there shall be referred to an industrial tribunal—

(a) any question as to the liability of the employer to pay the 
employer's payment, and

(b) any question as to the amount of the sum payable in accordance 
with section 168.

(2) For the purposes of any reference under this section an employee 
who has been dismissed by his employer shall, unless the contrary is 
proved, be presumed to have been so dismissed by reason of redundancy.

Employment not 
under contract of 
employment.

CHAPTER VII
SUPPLEMENTARY

Application of Part to particular cases

171.—(1) The Secretary of State may by regulations provide that, 
subject to such exceptions and modifications as may be prescribed by the 
regulations, this Part and the provisions of this Act supplementary to this 
Part have effect in relation to any employment of a description to which 
this section applies as may be so prescribed as if—

(a) it were employment under a contract of employment,
(b) any person engaged in employment of that description were an 

employee, and
(c) such person as may be determined by or under the regulations 

were his employer.
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(2) This section applies to employment of any description which—

(a) is employment in the case of which secondary Class 1
contributions are payable under Part I of the Social Security 1992 c. 4. 
Contributions and Benefits Act 1992 in respect of persons 
engaged in it, but

(b) is not employment under a contract of service or of 
apprenticeship or employment of any description falling within 
subsection (3).

(3) The following descriptions of employment fall within this 
subsection—

(a) any employment such as is mentioned in section 159 (whether as 
originally enacted or as modified by an order under section 
209(1)),

(b) any employment remunerated out of the revenue of the Duchy 
of Lancaster or the Duchy of Cornwall,

(c) any employment remunerated out of the Queen's Civil List, and
(d) any employment remunerated out of Her Majesty's Privy Purse.

172.—(1) The Secretary of State may by regulations provide that, Termination of 
subject to such exceptions and modifications as may be prescribed by the employment by 
regulations, this Part has effect in relation to any person who by virtue of statute- 
any statutory provisions—

(a) is transferred to, and becomes a member of, a body specified in 
those provisions, but

(b) at a time so specified ceases to be a member of that body unless 
before that time certain conditions so specified have been 
fulfilled,

as if the cessation of his membership of that body by virtue of those 
provisions were dismissal by his employer by reason of redundancy.

(2) The power conferred by subsection (1) is exercisable whether or not 
membership of the body in question constitutes employment within the 
meaning of section 230(5); and, where that membership does not 
constitute such employment, that power may be exercised in addition to 
any power exercisable under section 171.

173.—(1) For the purposes of the operation of the provisions of this 
Part (and Chapter I of Part XIV) in relation to any employee whose 
remuneration is, by virtue of any statutory provision, payable to him by 
a person other than his employer, each of the references to the employer 
specified in subsection (2) shall be construed as a reference to the person 
by whom the remuneration is payable.

(2) The references referred to in subsection (1) are the first reference in 
section 135(1), the third reference in section 140(3), the first reference in 
section 142(3) and the first reference in section 143(2)(c) and the 
references in sections 142(2)(b), 143(4) and (5), 149(a) and (b), 150(3), 
152(l)(b), 158(4), 162(6), 164 to 169, 170(1) and 214(5).

Employees paid 
by person other 
than employer.
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Death of employer or employee
174.—(1) Where the contract of employment of an employee is taken 

for the purposes of this Part to be terminated by his employer by reason of 
the employer's death, this Part has effect in accordance with the following 
provisions of this section.

(2) Section 138 applies as if—
(a) in subsection (l)(a), for the words "in pursuance" onwards there 

were substituted "by a personal representative of the deceased 
employer",

(b) in subsection (l)(b), for the words "either immediately" onwards 
there were substituted "not later than eight weeks after the 
death of the deceased employer", and

(c) in subsections (2)(b) and (6)(a), for the word "employer" there 
were substituted "personal representative of the deceased 
employer".

(3) Section 141(1) applies as if—
(a) for the words "before the end of his employment" there were 

substituted "by a personal representative of the deceased 
employer", and

(b) for the words "either immediately" onwards there were 
substituted "not later than eight weeks after the death of the 
deceased employer."

(4) For the purposes of section 141—
(a) provisions of the contract as renewed, or of the new contract, do 

not differ from the corresponding provisions of the contract in 
force immediately before the death of the deceased employer by 
reason only that the personal representative would be 
substituted for the deceased employer as the employer, and

(b) no account shall be taken of that substitution in determining 
whether refusal of the offer was unreasonable or whether the 
employee acted reasonably in terminating or giving notice to 
terminate the new or renewed employment.

(5) Section 146 has effect as if—
(a) subsection (1) were omitted, and
(b) in subsection (2), paragraph (a) were omitted and, in paragraph 

(b), for the word "four" there were substituted "eight".
(6) For the purposes of the application of this Part (in accordance with 

section 161(2)) in relation to an employee who was employed as a 
domestic servant in a private household, references in this section and 
sections 175 and 218(4) and (5) to a personal representative include a 
person to whom the management of the household has passed, otherwise 
than in pursuance of a sale or other disposition for valuable 
consideration, in consequence of the death of the employer.

Death of 
employer: lay-off 
and short-time.

175.—(1) Where an employee is laid off or kept on short-time and his 
employer dies, this Part has effect in accordance with the following 
provisions of this section.

(2) Where the employee—
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(a) has been laid off or kept on short-time for one or more weeks 

before the death of the employer,
(b) has not given the deceased employer notice of intention to claim 

before the employer's death,
(c) after the employer's death has his contract of employment 

renewed, or is re-engaged under a new contract, by a personal 
representative of the deceased employer, and

(d) after renewal or re-engagement is laid off or kept on short-time 
for one or more weeks by the personal representative,

the week in which the employer died and the first week of the employee's 
employment by the personal representative shall be treated for the 
purposes of Chapter III as consecutive weeks (and references to four 
weeks or thirteen weeks shall be construed accordingly).

(3) The following provisions of this section apply where—
(a) the employee has given the deceased employer notice of intention 

to claim before the employer's death,
(b) the employer's death occurred before the end of the period of 

four weeks after the service of the notice, and
(c) the employee has not terminated his contract of employment by 

notice expiring before the employer's death.
(4) If the contract of employment is not renewed, and the employee is 

not re-engaged under a new contract, by a personal representative of the 
deceased employer before the end of the period of four weeks after the 
service of the notice of intention to claim—

(a) sections 149 and 152 do not apply, but
(b) (subject to that) Chapter III applies as if the employer had not 

died and the employee had terminated the contract of 
employment by a week's notice, or by the minimum notice 
which he is required to give to terminate the contract (if longer 
than a week), expiring at the end of that period.

(5) If—
(a) the contract of employment is renewed, or the employee is re 

engaged under a new contract, by a personal representative of 
the deceased employer before the end of the period of four 
weeks after the service of the notice of intention to claim, and

(b) the employee was laid off or kept on short-time by the deceased 
employer for one or more of those weeks and is laid off or kept 
on short-time by the personal representative for the week, or for 
the next two or more weeks, following the renewal or re- 
engagement,

subsection (6) has effect.
(6) Where this subsection has effect Chapter III applies as if—

(a) all the weeks mentioned in subsection (5) were consecutive weeks 
during which the employee was employed (but laid off or kept 
on short-time) by the same employer, and

(b) the periods specified by section 150(3)(a) and (b) as the relevant 
period were extended by any week or weeks any part of which 
was after the death of the employer and before the date on which 
the renewal or re-engagement took effect.
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176.—(1) Where an employee whose employer has given him notice to 
terminate his contract of employment dies before the notice expires, this 
Part applies as if the contract had been duly terminated by the employer 
by notice expiring on the date of the employee's death.

(2) Where—
(a) an employee's contract of employment has been terminated by 

the employer,
(b) (by virtue of subsection (5) of section 145) a date later than the 

relevant date as defined by the previous provisions of that 
section is the relevant date for the purposes of certain provisions 
of this Act, and

(c) the employee dies before that date,
that subsection applies as if the notice to which it refers would have 
expired on the employee's death.

(3) Where—
(a) an employer has given notice to an employee to terminate his 

contract of employment and has offered to renew his contract 
of employment or to re-engage him under a new contract, and

(b) the employee dies without having accepted or refused the offer 
and without the offer having been withdrawn,

section 141(2) applies as if for the words "he unreasonably refuses" there 
were substituted "it would have been unreasonable on his part to refuse".

(4) Where an employee's contract of employment has been renewed or 
he has been re-engaged under a new contract—

(a) if he dies during the trial period without having terminated, or 
given notice to terminate, the contract, section 141(4) applies as 
if for paragraph (d) there were substituted—
"(d) it would have been unreasonable for the employee during 

the trial period to terminate or give notice to terminate the 
contract.", and

(b) if during that trial period he gives notice to terminate the 
contract but dies before the notice expires, sections 138(2) and 
141(4) apply as if the notice had expired (and the contract had 
been terminated by its expiry) on the date of the employee's 
death.

(5) Where in the circumstances specified in paragraphs (a) and (b) of 
subsection (3) of section 136 the employee dies before the notice given by 
him under paragraph (b) of that subsection expires—

(a) if he dies before his employer has given him a notice such as is 
specified in subsection (2) of section 142, subsections (3) and (4) 
of that section apply as if the employer had given him such a 
notice and he had not complied with it, and

(b) if he dies after his employer has given him such a notice, that 
section applies as if the employee had not died but did not 
comply with the notice.

(6) Where an employee has given notice of intention to claim—
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(a) if he dies before he has given notice to terminate his contract of 

employment and before the relevant period (as defined in 
subsection (3) of section 150) has expired, that section does not 
apply, and

(b) if he dies within the period of seven days after the service of the 
notice of intention to claim, and before the employer has given 
a counter-notice, Chapter III applies as if the employer had 
given a counter-notice within that period of seven days.

(7) Where a claim for a redundancy payment is made by a personal 
representative of a deceased employee—

(a) if the employee died before the end of the period of six months 
beginning with the relevant date, subsection (1) of section 164, 
and

(b) if the employee died after the end of the period of six months 
beginning with the relevant date but before the end of the 
following period of six months, subsection (2) of that section,

applies as if for the words "six months" there were substituted "one year".

Equivalent payments

177.—(1) Where the terms and conditions (whether or not they References to 
constitute a contract of employment) on which a person is employed in industrial 
employment of any description mentioned in section 171(3) include tribunals - 
provision—

(a) for the making of a payment to which this section applies, and
(b) for referring to an industrial tribunal any question as to the right 

of any person to such a payment in respect of that employment 
or as to the amount of such a payment,

the question shall be referred to and determined by an industrial tribunal.

(2) This section applies to any payment by way of compensation for 
loss of employment of any description mentioned in section 171(3) which 
is payable in accordance with arrangements falling within subsection (3).

(3) The arrangements which fall within this subsection are 
arrangements made with the approval of the Treasury (or, in the case of 
persons whose service is for the purposes of pensions and other 
superannuation benefits treated as service in the civil service of the State, 
of the Minister for the Civil Service) for securing that a payment will be 
made—

(a) in circumstances which in the opinion of the Treasury (or 
Minister) correspond (subject to the appropriate modifications) 
to those in which a right to a redundancy payment would have 
accrued if the provisions of this Part (apart from section 159 and 
this section) applied, and

(b) on a scale which in the opinion of the Treasury (or Minister), 
taking into account any sums payable in accordance with—

(i) a scheme made under section 1 of the Superannuation 1972 c. 11. 
Act 1972, or
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1965 c. 74.
1972 c. 11.

Old statutory 
compensation 
schemes.

Notices.

(ii) the Superannuation Act 1965 as it continues to have 
effect by virtue of section 23(1) of the Superannuation Act 
1972,

to or in respect of the person losing the employment in question, 
corresponds (subject to the appropriate modifications) to that 
on which a redundancy payment would have been payable if 
those provisions applied.

Other supplementary provisions
178.—(1) The Secretary of State may make provision by regulations for 

securing that where—
(a) (apart from this section) a person is entitled to compensation 

under a statutory provision to which this section applies, and
(b) the circumstances are such that he is also entitled to a 

redundancy payment,
the amount of the redundancy payment shall be set off against the 
compensation to which he would be entitled apart from this section; and 
any statutory provision to which any such regulations apply shall have 
effect subject to the regulations.

(2) This section applies to any statutory provision—
(a) which was in force immediately before 6th December 1965, and
(b) under which the holders of such situations, places or 

employments as are specified in that provision are, or may 
become, entitled to compensation for loss of employment, or for 
loss or diminution of emoluments or of pension rights, in 
consequence of the operation of any other statutory provision 
referred to in that provision.

179.—(1) Any notice which under this Part is required or authorised to 
be given by an employer to an employee may be given by being delivered 
to the employee, or left for him at his usual or last-known place of 
residence, or sent by post addressed to him at that place.

(2) Any notice which under this Part is required or authorised to be 
given by an employee to an employer may be given either by the employee 
himself or by a person authorised by him to act on his behalf, and 
(whether given by or on behalf of the employee)—

(a) may be given by being delivered to the employer, or sent by post 
addressed to him at the place where the employee is or was 
employed by him, or

(b) if arrangements have been made by the employer, may be given 
by being delivered to a person designated by the employer in 
pursuance of the arrangements, left for such a person at a place 
so designated or sent by post to such a person at an address so 
designated.

(3) In this section any reference to the delivery of a notice includes, in 
relation to a notice which is not required by this Part to be in writing, a 
reference to the oral communication of the notice.

(4) Any notice which, in accordance with any provision of this section, 
is left for a person at a place referred to in that provision shall, unless the 
contrary is proved, be presumed to have been received by him on the day 
on which it was left there.
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(5) Nothing in subsection (1) or (2) affects the capacity of an employer 

to act by a servant or agent for the purposes of any provision of this Part 
(including either of those subsections).

(6) In relation to an employee to whom section 173 applies, this section 
has effect as if—

(a) any reference in subsection (1) or (2) to a notice required or 
authorised to be given by or to an employer included a reference 
to a notice which, by virtue of that section, is required or 
authorised to be given by or to the person by whom the 
remuneration is payable,

(b) in relation to a notice required or authorised to be given to that 
person, any reference to the employer in paragraph (a) or (b) of 
subsection (2) were a reference to that person, and

(c) the reference to an employer in subsection (5) included a 
reference to that person.

180.—(1) Where an offence under this Part committed by a body Offences. 
corporate is proved—

(a) to have been committed with the consent or connivance of, or
(b) to be attributable to any neglect on the part of,

any director, manager, secretary or other similar officer of the body 
corporate, or any person who was purporting to act in any such capacity, 
he (as well as the body corporate) is guilty of the offence and liable to be 
proceeded against and punished accordingly.

(2) In this section "director", in relation to a body corporate 
established by or under any enactment for the purpose of carrying on 
under national ownership any industry or part of an industry or 
undertaking, being a body corporate whose affairs are managed by its 
members, means a member of that body corporate.

181.—(1) In this Part— Interpretation.

"counter-notice" shall be construed in accordance with section 
149(a),

"dismissal" and "dismissed" shall be construed in accordance with 
sections 136 to 138,

"employer's payment" has the meaning given by section 166,
"notice of intention to claim" shall be construed in accordance with 

section 148(1),
"obligatory period of notice" has the meaning given by section 

136(4), and
"trial period" shall be construed in accordance with section 138(3).

(2) In this Part—
(a) references to an employee being laid off or being eligible for a 

redundancy payment by reason of being laid off, and
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(b) references to an employee being kept an short-time or being 
eligible for a redundancy payment by reason of being kept on 
short-time,

shall be construed in accordance with sections 147 and 148.

Employee's rights 
on insolvency of 
employer.

PART XII 
INSOLVENCY OF EMPLOYERS

182. If, on an application made to him in writing by an employee, the 
Secretary of State is satisfied that—

(a) the employee's employer has become insolvent,
(b) the employee's employment has been terminated, and
(c) on the appropriate date the employee was entitled to be paid the 

whole or part of any debt to which this Part applies,
the Secretary of State shall, subject to section 186, pay the employee out 
of the National Insurance Fund the amount to which, in the opinion of 
the Secretary of State, the employee is entitled in respect of the debt.

insolvency. 183.—(1) An employer has become insolvent for the purposes of this 
Part—

(a) where the employer is an individual, if (but only if) subsection (2) 
is satisfied, and

(b) where the employer is a company, if (but only if) subsection (3)
is satisfied.

(2) This subsection is satisfied in the case of an employer who is an 
individual—

(a) in England and Wales if—
(i) he has been adjudged bankrupt or has made a 

composition or arrangement with his creditors, or
(ii) he has died and his estate falls to be administered in

1986 c. 45. accordance with an order under section 421 of the Insolvency
Act 1986, and

(b) in Scotland if—
(i) sequestration of his estate has been awarded or he has 

executed a trust deed for his creditors or has entered into a 
composition contract, or

(ii) he has died and a judicial factor appointed under
1889 c. 39. section 11A of the Judicial Factors (Scotland) Act 1889 is

required by that section to divide his insolvent estate among 
his creditors.

(3) This subsection is satisfied in the case of an employer which is a 
company—

(a) if a winding up order or an administration order has been made, 
or a resolution for voluntary winding up has been passed, with 
respect to the company,

(b) if a receiver or (in England and Wales only) a manager of the 
company's undertaking has been duly appointed, or (in 
England and Wales only) possession has been taken, by or on
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behalf of the holders of any debentures secured by a floating 
charge, of any property of the company comprised in or subject 
to the charge, or

(c) if a voluntary arrangement proposed in the case of the company
for the purposes of Part I of the Insolvency Act 1986 has been 1986 c. 45. 
approved under that Part of that Act.

184.—(1) This Part applies to the following debts— Debts to which
(a) any arrears of pay in respect of one or more (but not more than Part applies - 

eight) weeks,
(b) any amount which the employer is liable to pay the employee for 

the period of notice required by section 86(1) or (2) or for any 
failure of the employer to give the period of notice required by 
section 86(1),

(c) any holiday pay—
(i) in respect of a period or periods of holiday not 

exceeding six weeks in all, and
(ii) to which the employee became entitled during the 

twelve months ending with the appropriate date,
(d) any basic award of compensation for unfair dismissal, and
(e) any reasonable sum by way of reimbursement of the whole or 

part of any fee or premium paid by an apprentice or articled 
clerk.

(2) For the purposes of subsection (l)(a) the following amounts shall 
be treated as arrears of pay—

(a) a guarantee payment,
(b) any payment for time off under Part VI of this Act or section 169

of the Trade Union and Labour Relations (Consolidation) Act 1992 c. 52.
1992 (payment for time off for carrying out trade union duties
etc.),

(c) remuneration on suspension on medical grounds under section 
64 of this Act and remuneration on suspension on maternity 
grounds under section 68 of this Act, and

(d) remuneration under a protective award under section 189 of the 
Trade Union and Labour Relations (Consolidation) Act 1992.

(3) In subsection (l)(c) "holiday pay", in relation to an employee, 
means—

(a) pay in respect of a holiday actually taken by the employee, or
(b) any accrued holiday pay which, under the employee's contract 

of employment, would in the ordinary course have become 
payable to him in respect of the period of a holiday if his 
employment with the employer had continued until he became 
entitled to a holiday.

(4) A sum shall be taken to be reasonable for the purposes of 
subsection (l)(e) in a case where a trustee in bankruptcy, or (in Scotland) 
a permanent or interim trustee (within the meaning of the Bankruptcy 1985 c. 66. 
(Scotland) Act 1985), or liquidator has been or is required to be 
appointed—
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(a) as respects England and Wales, if it is admitted to be reasonable 
by the trustee in bankruptcy or liquidator under section 348 of 
the Insolvency Act 1986 (effect of bankruptcy on 
apprenticeships etc.), whether as originally enacted or as 
applied to the winding up of a company by rules under section 
411 of that Act, and

(b) as respects Scotland, if it is accepted by the permanent or interim 
trustee or liquidator for the purposes of the sequestration or 
winding up.

The appropriate 
date.

1992c. 52.

Limit on amount 
payable under 
section 182.

185. In this Part "the appropriate date"—
(a) in relation to arrears of pay (not being remuneration under a 

protective award made under section 189 of the Trade Union 
and Labour Relations (Consolidation) Act 1992) and to holiday 
pay, means the date on which the employer became insolvent,

(b) in relation to a basic award of compensation for unfair dismissal 
and to remuneration under a protective award so made, means 
whichever is the latest of—

(i) the date on which the employer became insolvent,
(ii) the date of the termination of the employee's 

employment, and
(iii) the date on which the award was made, and

(c) in relation to any other debt to which this Part applies, means 
whichever is the later of—

(i) the date on which the employer became insolvent, and
(ii) the date of the termination of the employee's 

employment.

186.—(1) The total amount payable to an employee in respect of any 
debt to which this Part applies, where the amount of the debt is referable 
to a period of time, shall not exceed—

(a) £210 in respect of any one week, or
(b) in respect of a shorter period, an amount bearing the same 

proportion to £210 as that shorter period bears to a week.

(2) The Secretary of State may vary the limit specified in subsection (1), 
after a review under section 208, by order made in accordance with that 
section.

Role of relevant 187.—(1) Where a relevant officer has been, or is required to be, 
officer. appointed in connection with an employer's insolvency, the Secretary of 

State shall not make a payment under section 182 in respect of a debt until 
he has received a statement from the relevant officer of the amount of that 
debt which appears to have been owed to the employee on the appropriate 
date and to remain unpaid.

(2) If the Secretary of State is satisfied that he does not require a 
statement under subsection (1) in order to determine the amount of a debt 
which was owed to the employee on the appropriate date and remains 
unpaid, he may make a payment under section 182 in respect of the debt 
without having received such a statement.
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(3) A relevant officer shall, on request by the Secretary of State, 
provide him with a statement for the purposes of subsection (1) as soon 
as is reasonably practicable.

(4) The following are relevant officers for the purposes of this section—
(a) a trustee in bankruptcy or a permanent or interim trustee (within 

the meaning of the Bankruptcy (Scotland) Act 1985),
(b) a liquidator,
(c) an administrator,
(d) a receiver or manager,
(e) a trustee under a composition or arrangement between the 

employer and his creditors, and
(f) a trustee under a trust deed for his creditors executed by the 

employer.
(5) In subsection (4)(e) "trustee" includes the supervisor of a voluntary 

arrangement proposed for the purposes of, and approved under, Part I or 
VIII of the Insolvency Act 1986.

PART XII

1985c. 66.

1986c. 45.

188.—(1) A person who has applied for a payment under section 182 
may present a complaint to an industrial tribunal—

(a) that the Secretary of State has failed to make any such 
payment, or

(b) that any such payment made by him is less than the amount 
which should have been paid.

(2) An industrial tribunal shall not consider a complaint under 
subsection (1) unless it is presented—

(a) before the end of the period of three months beginning with the 
date on which the decision of the Secretary of State on the 
application was communicated to the applicant, or

(b) within such further period as the tribunal considers reasonable 
in a case where it is not reasonably practicable for the complaint 
to be presented before the end of that period of three months.

(3) Where an industrial tribunal finds that the Secretary of State ought 
to make a payment under section 182, the tribunal shall—

(a) make a declaration to that effect, and
(b) declare the amount of any such payment which it finds the 

Secretary of State ought to make.

Complaints to
industrial
tribunals.

of rights and 
remedies.

189.—(1) Where, in pursuance of section 182, the Secretary of State Transfer to 
makes a payment to an employee in respect of a debt to which this Part Secretary of State 
applies—

(a) on the making of the payment any rights and remedies of the 
employee in respect of the debt (or, if the Secretary of State has 
paid only part of it, in respect of that part) become rights and 
remedies of the Secretary of State, and

(b) any decision of an industrial tribunal requiring an employer to 
pay that debt to the employee has the effect that the debt (or the 
part of it which the Secretary of State has paid) is to be paid to 
the Secretary of State.
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(2) Where a debt (or any part of a debt) in respect of which the 
Secretary of State has made a payment in i pursuance of section 182 
constitutes—

(a) a preferential debt within the meaning of the Insolvency Act 
1986 for the purposes of any provision of that Act (including 
any such provision as applied by any order made under that 
Act) or any provision of the Companies Act 1985, or

(b) a preferred debt within the meaning of the Bankruptcy 
(Scotland) Act 1985 for the purposes of any provision of that 
Act (including any such provision as applied by section 11A of 
the Judicial Factors (Scotland) Act 1889),

the rights which become rights of the Secretary of State in accordance 
with subsection (1) include any right arising under any such provision by 
reason of the status of the debt (or that part of it) as a preferential or 
preferred debt.

(3) In computing for the purposes of any provision mentioned in 
subsection (2)(a) or (b) the aggregate amount payable in priority to other 
creditors of the employer in respect of—

(a) any claim of the Secretary of State to be paid in priority to other 
creditors of the employer by virtue of subsection (2), and

(b) any claim by the employee to be so paid made in his own right,
any claim of the Secretary of State to be so paid by virtue of subsection 
(2) shall be treated as if it were a claim of the employee.

(4) But the Secretary of State shall be entitled, as against the employee, 
to be so paid in respect of any such claim of his (up to the full amount of 
the claim) before any payment is made to the employee in respect of any 
claim by the employee to be so paid made in his own right.

(5) Any sum recovered by the Secretary of State in exercising any right, 
or pursuing any remedy, which is his by virtue of this section shall be paid 
into the National Insurance Fund.

Power to obtain 190.—(1) Where an application is made to the Secretary of State under 
information. section 182 in respect of a debt owed by an employer, the Secretary of 

State may require—
(a) the employer to provide him with such information as he may 

reasonably require for the purpose of determining whether the 
application is well-founded, and

(b) any person having the custody or control of any relevant records 
or other documents to produce for examination on behalf of the 
Secretary of State any such document in that person's custody 
or under his control which is of such a description as the 
Secretary of State may require.

(2) Any such requirement—
(a) shall be made by notice in writing given to the person on whom 

the requirement is imposed, and
(b) may be varied or revoked by a subsequent notice so given.

(3) If a person refuses or wilfully neglects to furnish any informatior 
or produce any document which he has been required to furnish 01
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produce by a notice under this section he is guilty of an offence and liable 
on summary conviction to a fine not exceeding level 3 on the standard 
scale.

(4) If a person, in purporting to comply with a requirement of a notice 
under this section, knowingly or recklessly makes any false statement he 
is guilty of an offence and liable on summary conviction to a fine not 
exceeding level 5 on the standard scale.

(5) Where an offence under this section committed by a body 
corporate is proved—

(a) to have been committed with the consent or connivance of, or
(b) to be attributable to any neglect on the part of,

any director, manager, secretary or other similar officer of the body 
corporate, or any person who was purporting to act in any such capacity, 
he (as well as the body corporate) is guilty of the offence and liable to be 
proceeded against and punished accordingly.

(6) Where the affairs of a body corporate are managed by its members, 
subsection (5) applies in relation to the acts and defaults of a member in 
connection with his functions of management as if he were a director of 
the body corporate.

PART XIII
MISCELLANEOUS

CHAPTER I
PARTICULAR TYPES OF EMPLOYMENT 

Crown employment etc.
191.—(1) Subject to sections 192 and 193, the provisions of this Act to Crown 

which this section applies have effect in relation to Crown employment employment. 
and persons in Crown employment as they have effect in relation to other 
employment and other employees or workers,

(2) This section applies to—
(a) Parts I to III,
(b) Part V, apart from section 45,
(c) Parts VI to VIII,
(d) in Part IX, sections 92 and 93,
(e) Part X, apart from section 101, and
(f) this Part and Parts XIV and XV.

(3) In this Act "Crown employment" means employment under or for 
the purposes of a government department or any officer or body 
exercising on behalf of the Crown functions conferred by a statutory 
provision.

(4) For the purposes of the application of provisions of this Act in 
relation to Crown employment in accordance with subsection (1)—

(a) references to an employee or a worker shall be construed as 
references to a person in Crown employment,

(b) references to a contract of employment, or a worker's contract, 
shall be construed as references to the terms of employment of 
a person in Crown employment,
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(c) references to dismissal, or to the termination of a worker's 
contract, shall be construed as references to the termination of 
Crown employment,

(d) references to redundancy shall be construed as references to the 
existence of such circumstances as are treated, in accordance 
with any arrangements falling within section 177(3) for the time 
being in force, as equivalent to redundancy in relation to Crown 
employment, and

(e) references to an undertaking shall be construed—
(i) in relation to a Minister of the Crown, as references to 

his functions or (as the context may require) to the 
department of which he is in charge, and

(ii) in relation to a government department, officer or 
body, as references to the functions of the department, officer 
or body or (as the context may require) to the department, 
officer or body.

(5) Where the terms of employment of a person in Crown employment 
restrict his right to take part in—

(a) certain political activities, or
(b) activities which may conflict with his official functions,

nothing in section 50 requires him to be allowed time off work for public 
duties connected with any such activities.

(6) Sections 159 and 160 are without prejudice to any exemption or 
immunity of the Crown.

Armed forces. 192.—(1) Section 191 —

(a) applies to service as a member of the naval, military or air forces 
of the Crown but subject to the following provisions of this 
section, and

(b) applies to employment by an association established for the 
1996 c. 14. purposes of Part XI of the Reserve Forces Act 1996.

(2) The provisions of this Act which have effect by virtue of section 191 
in relation to service as a member of the naval, military or air forces of the 
Crown are—

(a) Part I,
(b) in Part VI, sections 55 to 57,
(c) Parts VII and VIII,
(d) in Part IX, sections 92 and 93,
(e) Part X, apart from sections 100 to 103 and 134, and
(f) this Part and Parts XIV and XV.

(3) Her Majesty may by Order in Council—
(a) amend subsection (2) by making additions to, or omissions from, 

the provisions for the time being specified in that subsection, 
and
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(b) make any provision for the time being so specified apply to 
service as a member of the naval, military or air forces of the 
Crown subject to such exceptions and modifications as may be 
specified in the Order in Council,

but no provision contained in Part II may be added to the provisions for 
the time being specified in subsection (2).

(4) Modifications made by an Order in Council under subsection (3) 
may include provision precluding the making of a complaint or reference 
to any industrial tribunal unless the person aggrieved has availed himself 
of the service redress procedures applicable to him.

(5) Where modifications made by an Order in Council under 
subsection (3) include provision such as is mentioned in subsection (4), the 
Order in Council shall also include provision designed to secure that the 
service redress procedures result in a determination, or what is to be 
treated under the Order in Council as a determination, in sufficient time 
to enable a complaint or reference to be made to an industrial tribunal.

(6) In subsections (4) and (5) "the service redress procedures" means 
the procedures, excluding those which relate to the making of a report on 
a complaint to Her Majesty, referred to in—

(a) sections 180 and 181 of the Army Act 1955, 1955 c. 18.
(b) sections 180 and 181 of the Air Force Act 1955, and 1955 c. 19.
(c) section 130 of the Naval Discipline Act 1957. 1957 c. 53.

(7) No provision shall be made by virtue of subsection (4) which has 
the effect of substituting a period longer than six months for any period 
specified as the normal period for a complaint or reference.

(8) In subsection (7) "the normal period for a complaint or reference", 
in relation to any matter within the jurisdiction of an industrial tribunal, 
means the period specified in the relevant enactment as the period within 
which the complaint or reference must be made (disregarding any 
provision permitting an extension of that period at the discretion of the 
tribunal).

193.—(1) The provisions of this Act to which this section applies do not National security, 
have effect in relation to any Crown employment in respect of which there 
is in force a certificate issued by or on behalf of a Minister of the Crown 
certifying that employment of a description specified in the certificate, or 
the employment of a particular person so specified, is (or, at a time 
specified in the certificate, was) required to be excepted from those 
provisions for the purpose of safeguarding national security.

(2) This section applies to—
(a) Part I, so far as it relates to itemised pay statements,
(b) Part III,
(c) in Part VI, sections 50 to 54,
(d) in Part VII, sections 64 and 65, and sections 69 and 70 so far as 

relating to those sections,
(e) in Part IX, sections 92 and 93, except where they apply by virtue 

of section 92(4),
(f) Part X, except so far as relating to a dismissal which is treated as 

unfair—
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staff.

(i) by section 99(1) to (3), 100 or 103, or
(ii) by subsection (1) of section 105 by reason of the 

application of subsection (2), (3) or (6) of that section, and
(g) this Part and Parts XIV and XV (so far as relating to any of the 

provisions specified in paragraphs (a) to (f))-

(3) Any document purporting to be a certificate issued as mentioned in 
subsection (1)—

(a) shall be received in evidence, and
(b) unless the contrary is proved, shall be deemed to be such a 

certificate.

Parliamentary staff
194.—(1) The provisions of this Act to which this section applies have 

effect in relation to employment as a relevant member of the House of 
Lords staff as they have effect in relation to other employment.

(2) This section applies to—
(a) Part I,
(b) Part III,
(c) in Part V, sections 44 and 47, and sections 48 and 49 so far as 

relating to those sections,
(d) Part VI, apart from sections 58 to 60,
(e) Parts VII and VIII,
(0 in Part IX, sections 92 and 93,
(g) Part X, apart from sections 101 and 102, and
(h) this Part and Parts XIV and XV.

(3) For the purposes of the application of the provisions of this Act to 
which this section applies in relation to a relevant member of the House 
of Lords staff references to an undertaking shall be construed as 
references to the House of Lords.

(4) Nothing in any rule of law or the law or practice of Parliament 
prevents a relevant member of the House of Lords staff from bringing 
before the High Court or a county court—

(a) a claim arising out of or relating to a contract of employment or 
any other contract connected with employment, or

(b) a claim in tort arising in connection with employment.

(5) Where the terms of the contract of employment of a relevant 
member of the House of Lords staff restrict his right to take part in—

(a) certain political activities, or
(b) activities which may conflict with his official functions,

nothing in section 50 requires him to be allowed time off work for public 
duties connected with any such activities.

(6) In this section "relevant member of the House of Lords staff" 
means any person who is employed under a contract of employment with 
the Corporate Officer of the House of Lords.

(7) For the purposes of the application of—
(a) the provisions of this Act to which this section applies, or
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(b) a claim within subsection (4),
in relation to a person continuously employed in or for the purposes of 
the House of Lords up to the time When he became so employed under a 
contract of employment with the Corporate Officer of the House of 
Lords, his employment shall not be treated as having been terminated by 
reason only of a change in his employer before or at that time.

195.—(1) The provisions of this Act to which this section applies have House of 
effect in relation to employment as a relevant member of the House of Commons staff. 
Commons staff as they have effect in relation to other employment.

(2) This section applies to—
(a) Parti,
(b) Part III,
(c) in Part V, sections 44 and 47, and sections 48 and 49 so far as 

relating to those sections,
(d) Part VI, apart from sections 58 to 60,
(e) Parts VII and VIII,
(f) in Part IX, sections 92 and 93,
(g) Part X, apart from sections 101 and 102, and 
(h) this Part and Parts XIV and XV.

(3) For the purposes of the application of the provisions of this Act to 
which this section applies in relation to a relevant member of the House 
of Commons staff—

(a) references to an employee shall be construed as references to a 
relevant member of the House of Commons staff,

(b) references to a contract of employment shall be construed as 
including references to the terms of employment of a relevant 
member of the House of Commons staff,

(c) references to dismissal shall be construed as including references 
to the termination of the employment of a relevant member of 
the House of Commons staff, and

(d) references to an undertaking shall be construed as references to 
the House of Commons.

(4) Nothing in any rule of law or the law or practice of Parliament 
prevents a relevant member of the House of Commons staff from bringing 
before the High Court or a county court—

(a) a claim arising out of or relating to a contract of employment or 
any other contract connected with employment, or

(b) a claim in tort arising in connection with employment.

(5) In this section "relevant member of the House of Commons staff' 
means any person—

(a) who was appointed by the House of Commons Commission or 
is employed in the refreshment department, or

(b) who is a member of the Speaker's personal staff.

(6) Subject to subsection (7), for the purposes of— 
(a) the provisions of this Act to which this section applies,
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(b) Part XI (where applicable to relevant members of the House of 
Commons staff), and

(c) a claim within subsection (4),
the House of Commons Commission is the employer of staff appointed 
by the Commission and the Speaker is the employer of his personal staff 
and of any person employed in the refreshment department and not 
appointed by the Commission.

(7) Where the House of Commons Commission or the Speaker 
designates a person to be treated for all or any of the purposes mentioned 
in subsection (6) as the employer of any description of staff (other than 
the Speaker's personal staff), the person so designated shall be treated for 
those purposes as their employer.

(8) Where any proceedings are brought by virtue of this section 
against—

(a) the House of Commons Commission,
(b) the Speaker, or
(c) any person designated under subsection (7),

the person against whom the proceedings are brought may apply to the 
court or industrial tribunal concerned to have some other person against 
whom the proceedings could at the time of the application be properly 
brought substituted for him as a party to the proceedings.

(9) For the purposes mentioned in subsection (6)—
(a) a person's employment in or for the purposes of the House of 

Commons shall not (provided he continues to be employed in 
such employment) be treated as terminated by reason only of a 
change in his employer, and

(b) (provided he so continues) his first appointment to such 
employment shall be deemed after the change to have been 
made by his employer for the time being.

(10) In accordance with subsection (9)—
(a) an employee shall be treated for the purposes mentioned in 

subsection (6) as being continuously employed by his employer 
for the time being from the commencement of his employment 
until its termination, and

(b) anything done by or in relation to his employer for the time being 
in respect of his employment before the change shall be so 
treated as having been done by or in relation to the person who 
is his employer for the time being after the change.

(11) In subsections (9) and (10) "employer for the time being", in 
relation to a person who has ceased to be employed in or for the purposes 
of the House of Commons, means the person who was his employer 
immediately before he ceased to be so employed, except that where some 
other person would have been his employer for the time being if he had 
not ceased to be so employed it means that other person.

(12) If the House of Commons resolves at any time that any provision 
of subsections (5) to (8) should be amended in its application to any 
member of the staff of that House, Her Majesty may by Order in Council 
amend that provision accordingly.
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Excluded classes of employment
196.—(1) Sections 1 to 7 and sections 86 to 91 do not apply in relation Employment

to employment during any period when the employee is engaged in work outside Great
wholly or mainly outside Great Britain unless— Britain.

(a) the employee ordinarily works in Great Britain and the work 
outside Great Britain is for the same employer, or

(b) the law which governs his contract of employment is the law of 
England and Wales or the law of Scotland.

(2) The provisions to which this subsection applies do not apply to 
employment where under the employee's contract of employment he 
ordinarily works outside Great Britain.

(3) Subsection (2) applies to—
(a) in Part I, sections 8 to 10,
(b) Parts II, III and V,
(c) Part VI, apart from sections 58 to 60,
(d) Parts VII and VIII,
(e) in Part IX, sections 92 and 93, and
(f) (subject to subsection (4)) Part X.

(4) Part X applies to employment where under her contract of 
employment the employee ordinarily works outside Great Britain if—

(a) section 84 applies to her dismissal, or
(b) she is treated as dismissed by section 96.

(5) For the purposes of subsections (2) and (4), a person employed to 
work on board a ship registered in the United Kingdom shall be regarded 
as a person who under his contract ordinarily works in Great Britain 
unless—

(a) the ship is registered at a port outside Great Britain,
(b) the employment is wholly outside Great Britain, or
(c) the person is not ordinarily resident in Great Britain.

(6) An employee—
(a) is not entitled to a redundancy payment if he is outside Great 

Britain on the relevant date unless under his contract of 
employment he ordinarily worked in Great Britain, and

(b) is not entitled to a redundancy payment if under his contract of 
employment he ordinarily works outside Great Britain unless 
on the relevant date he is in Great Britain in accordance with 
instructions given to him by his employer.

(7) Part XII does not apply to employment where, under the 
employee's contract of employment, he ordinarily works outside the 
territory of the member States of the European Communities and of 
Norway and Iceland.

197.—(1) Part X does not apply to dismissal from employment under Fixed-term 
a contract for a fixed term of one year or more if— contracts. 

(a) the dismissal consists only of the expiry of that term without its 
being renewed, and
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(b) before the term expires the employee has agreed in writing to
exclude any claim in respect of rights under that Part in relation
to the contract.

(2) Subsection (1) does not prevent Part X from applying if the 
dismissal is regarded as unfair by virtue of section 101.

(3) An employee employed under a contract of employment for a fixed 
term of two years or more is not entitled to a redundancy payment in 
respect of the expiry of that term without its being renewed (whether by 
the employer or by an associated employer of his) if, before the term 
expires, the employee has agreed in writing to exclude any right to a 
redundancy payment in that event.

(4) An agreement such as is mentioned in subsection (1) or (3) may be 
contained—

(a) in the contract itself, or
(b) in a separate agreement.

(5) Where—
(a) an agreement such as is mentioned in subsection (3) is made 

during the currency of a fixed term, and
(b) the term is renewed,

the agreement shall not be construed as applying to the term as renewed; 
but this subsection is without prejudice to the making of a further 
agreement in relation to the renewed term.

Short-term 198. Sections 1 to 7 do not apply to an employee if his employment 
employment. continues for less than one month.

Mariners. 199.—(1) Sections 1 to 7, Part II and sections 86 to 91 do not apply to 
a person employed as a seaman in a ship registered in the United 
Kingdom under a crew agreement the provisions and form of which are 
of a kind approved by the Secretary of State.

(2) Sections 8 to 10, Part III, sections 44,45, 47, 50 to 57 and 61 to 63, 
Parts VII and VIII, sections 92 and 93 and (subject to subsection (3)) Parts 
X to XII do not apply to employment as master, or as a member of the 
crew, of a fishing vessel where the employee is remunerated only by a 
share in the profits or gross earnings of the vessel,

(3) Part X applies to employment such as is mentioned in subsection 
(2)if-

(a) section 84 applies to the employee's dismissal, or
(b) she is treated as dismissed by section 96,

and Part XI applies to employment such as is so mentioned if the 
employee is treated as dismissed by section 137.

(4) Sections 8 to 10 and 50 to 54 and Part XII do not apply to 
employment as a merchant seaman.

(5) In subsection (4) "employment as a merchant seaman"—
(a) does not include employment in the fishing industry or 

employment on board a ship otherwise than by the owner, 
manager or charterer of that ship except employment as a radio 
officer, but
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(b) subject to that, includes—
(i) employment as a master or a member of the crew of 

any ship,
(ii) employment as a trainee undergoing training for the 

sea service, and
(iii) employment in or about a ship in port by the owner, 

manager or charterer of the ship to do work of the kind 
ordinarily done by a merchant seaman on a ship while it is 
in port.

(6) Section 196(6) does not apply to an employee, and section 197(3) 
does not apply to a contract of employment, if the employee is—

(a) employed as a master or seaman in a British ship, and
(b) ordinarily resident in Great Britain.

200.—(1) Sections 8 to 10, Part III, sections 44, 45,47, 50 to 57 and 61 Police officers. 
to 63, Parts VII and VIII, sections 92 and 93, Part X and section 137 do 
not apply to employment under a contract of employment in police 
service or to persons engaged in such employment.

(2) In subsection (1) "police service" means—
(a) service as a member of a constabulary maintained by virtue of an 

enactment, or
(b) subject to section 126 of the Criminal Justice and Public Order I994c. 33. 

Act 1994 (prison staff not to be regarded as in police service), 
service in any other capacity by virtue of which a person has the 
powers or privileges of a constable.

Offshore employment
201.—(1) In this section "offshore employment" means employment 

for the purposes of activities—
(a) in the territorial waters of the United Kingdom,
(b) connected with the exploration of the sea-bed or subsoil, or the 

exploitation of their natural resources, in the United Kingdom 
sector of the continental shelf, or

(c) connected with the exploration or exploitation, in a foreign 
sector of the continental shelf, of a cross-boundary petroleum 
field.

(2) Her Majesty may by Order in Council provide that—
(a) the provisions of this Act, and
(b) any Northern Ireland legislation making provision for purposes 

corresponding to any of the purposes of this Act,
apply, to such extent and for such purposes as may be specified in the 
Order (with or without modification), to or in relation to a person in 
offshore employment.

(3) An Order in Council under this section—
(a) may make different provision for different cases,
(b) may provide that all or any of the provisions referred to in 

subsection (2), as applied by such an Order in Council, apply—

Power to extend 
employment 
legislation to 
offshore 
employment.
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(i) to individuals whether or not they are British subjects, 
and

(ii) to bodies corporate whether or not they are 
incorporated under the law of a part of the United Kingdom,

and apply even where the application may affect their activities 
outside the United Kingdom,

(c) may make provision for conferring jurisdiction on any court or 
class of court specified in the Order in Council, or on industrial 
tribunals, in respect of offences, causes of action or other 
matters arising in connection with offshore employment,

(d) may (without prejudice to subsection (2) and paragraph (a)) 
provide that the provisions referred to in subsection (2), as 
applied by the Order in Council, apply in relation to any person 
in employment in a part of the areas referred to in subsection 
(l)(a) and (b),

1878 c. 73. (e) may exclude from the operation of section 3 of the Territorial
Waters Jurisdiction Act 1878 (consents required for 
prosecutions) proceedings for offences under the provisions 
referred to in subsection (2) in connection with offshore 
employment,

(0 may provide that such proceedings shall not be brought without 
such consent as may be required by the Order in Council,

(g) may (without prejudice to subsection (2)) modify or exclude the 
operation of any or all of sections 196,199 and 215(2) to (6) or 
of any corresponding Northern Ireland legislation.

(4) Any jurisdiction conferred on a court or tribunal under this section 
is without prejudice to jurisdiction exercisable apart from this section by 
that or any other court or tribunal.

(5) In this section—
"cross-boundary petroleum field" means a petroleum field that 

extends across the boundary between the United Kingdom 
sector of the continental shelf and a foreign sector of the 
continental shelf,

"foreign sector of the continental shelf means an area outside the 
territorial waters of any state, within which rights with respect 
to the sea-bed and subsoil and their natural resources are 
exercisable by a state other than the United Kingdom,

"petroleum field" means a geological structure identified as an oil or 
gas field by the Order in Council concerned, and

"United Kingdom sector of the continental shelf means the area 
1964 c. 29. designated under section 1 (7) of the Continental Shelf Act 1964.

CHAPTER II
OTHER MISCELLANEOUS MATTERS 

Restrictions on disclosure of information
National security. 202.—(1) Where in the opinion of any Minister of the Crown the 

disclosure of any information would be contrary to the interests of 
national security—

(a) nothing in any of the provisions to which this section applies 
requires any person to disclose the information, and
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(b) no person shall disclose the information in any proceedings in 

any court or tribunal relating to any of those provisions.
(2) This section applies to—

(a) Part I, so far as it relates to employment particulars,
(b) in Part V, sections 44 and 47, and sections 48 and 49 so far as 

relating to those sections,
(c) in Part VI, sections 55 to 57 and 61 to 63,
(d) in Part VII, sections 66 to 68, and sections 69 and 70 so far as 

relating to those sections,
(e) Part VIII,
(0 in Part IX, sections 92 and 93 where they apply by virtue of 

section 92(4),
(g) Part X so far as relating to a dismissal which is treated as 

unfair—
(i) by section 99(1) to (3), 100 or 103, or
(ii) by subsection (1) of section 105 by reason of the 

application of subsection (2), (3) or (6) of that section, and
(h) this Part and Parts XIV and XV (so far as relating to any of the 

provisions in paragraphs (a) to (g)).

Contracting out etc. and remedies
203.—(1) Any provision in an agreement (whether a contract of Restrictions on 

employment or not) is void in so far as it purports— contracting out.
(a) to exclude or limit the operation of any provision of this Act, or
(b) to preclude a person from bringing any proceedings under this 

Act before an industrial tribunal.
(2) Subsection (1)—

(a) does not apply to any provision in a collective agreement 
excluding rights under section 28 if an order under section 35 is 
for the time being in force in respect of it,

(b) does not apply to any provision in a dismissal procedures 
agreement excluding the right under section 94 if that provision 
is not to have effect unless an order under section 110 is for the 
time being in force in respect of it,

(c) does not apply to any provision in an agreement if an order under 
section 157 is for the time being in force in respect of it,

(d) does not apply to any provision of an agreement relating to 
dismissal from employment such as is mentioned in section 
197(1) or (3),

(e) does not apply to any agreement to refrain from instituting or 
continuing proceedings where a conciliation officer has taken 
action under section 18 of the Industrial Tribunals Act 1996, I996c. 17. 
and

(i) does not apply to any agreement to refrain from instituting or 
continuing before an industrial tribunal any proceedings within 
section 18(l)(d) (proceedings under this Act where conciliation 
available) of the Industrial Tribunals Act 1996 if the conditions 
regulating compromise agreements under this Act are satisfied 
in relation to the agreement.
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Law governing 
employment.

Remedy for 
infringement of 
certain rights.

(3) For the purposes of subsection (2)(f) the conditions regulating 
compromise agreements under this Act are that—

(a) the agreement must be in writing,
(b) the agreement must relate to the particular complaint,
(c) the employee or worker must have received independent legal 

advice from a qualified lawyer as to the terms and effect of the 
proposed agreement and, in particular, its effect on his ability to 
pursue his rights before an industrial tribunal,

(d) there must be in force, when the adviser gives the advice, a policy 
of insurance covering the risk of a claim by the employee or 
worker in respect of loss arising in consequence of the advice,

(e) the agreement must identify the adviser, and
(f) the agreement must state that the conditions regulating 

compromise agreements under this Act are satisfied.
(4) In subsection (3)—

"independent", in relation to legal advice received by an employee or 
worker, means that the advice is given by a lawyer who is not 
acting in the matter for the employer or an associated 
employer, and

"qualified lawyer" means—
(a) as respects England and Wales, a barrister (whether in 

practice as such or employed to give legal advice), or a 
solicitor who holds a practising certificate, and

(b) as respects Scotland, an advocate (whether in practice 
as such or employed to give legal advice), or a solicitor who 
holds a practising certificate.

204.—(1) For the purposes of this Act it is immaterial whether the law 
which (apart from this Act) governs any person's employment is the law 
of the United Kingdom, or of a part of the United Kingdom, or not.

(2) Subsection (1) is subject to section 196(l)(b).

205.—(1) The remedy of an employee for infringement of any of the 
rights conferred by section 8, Part III, Parts V to VIII, section 92, PartX 
and Part XII is, where provision is made for a complaint or the reference 
of a question to an industrial tribunal, by way of such a complaint or 
reference and not otherwise.

(2) The remedy of a worker in respect of any contravention of section 
13, 15, 18(1) or 21(1) is by way of a complaint under section 23 and not
otherwise.

Institution or 
continuance of 
tribunal 
proceedings.

General provisions about death of employer or employee
206.—(1) Where an employer has died, any tribunal proceedings 

arising under any of the provisions of this Act to which this section applies 
may be defended by a personal representative of the deceased employer.

(2) This section and section 207 apply to—
(a) Part I, so far as it relates to itemised pay statements,
(b) Part III,
(c) Part V,
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(d) Part VI, apart from sections 58 to 60,
(e) Parts VII and VIII,
(f) in Part IX, sections 92 and 93, and
(g) Parts X to XII.

(3) Where an employee has died, any tribunal proceedings arising 
under any of the provisions of this Act to which this section applies may 
be instituted or continued by a personal representative of the deceased 
employee.

(4) If there is no personal representative of a deceased employee, any 
tribunal proceedings arising under any of the provisions of this Act to 
which this section applies may be instituted or continued on behalf of the 
estate of the deceased employee by any appropriate person appointed by 
the industrial tribunal.

(5) In subsection (4) "appropriate person" means a person who is—
(a) authorised by the employee before his death to act in connection 

with the proceedings, or
(b) the widow or widower, child, parent or brother or sister of the 

deceased employee;
and in Part XI and the following provisions of this section and section 207 
references to a personal representative include a person appointed under 
subsection (4).

(6) In a case where proceedings are instituted or continued by virtue of 
subsection (4), any award made by the industrial tribunal shall be—

(a) made in such terms, and
(b) enforceable in such manner, 

as the Secretary of State may by regulations provide.

(7) Any reference in the provisions of this Act to which this section 
applies to the doing of anything by or in relation to an employer or 
employee includes a reference to the doing of the thing by or in relation 
to a personal representative of the deceased employer or employee.

(8) Any reference in the provisions of this Act to which this section 
applies to a thing required or authorised to be done by or in relation to 
an employer or employee includes a reference to a thing required or 
authorised to be done by or in relation to a personal representative of the 
deceased employer or employee.

(9) Subsections (7) and (8) do not prevent a reference to a successor of 
an employer including a personal representative of a deceased employer.
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after death.

207.—(1) Any right arising under any of the provisions of this Act to Rights and 
which this section applies which accrues after the death of an employee Habilities^accruing 
devolves as if it had accrued before his death.

(2) Where an industrial tribunal determines under any provision of 
Part XI that an employer is liable to pay to a personal representative of 
a deceased employee—

(a) the whole of a redundancy payment to which he would have been 
entitled but for some provision of Part XI or section 206, or
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(b) such part of such a redundancy payment as the tribunal thinks 
fit,

the reference in subsection (1) to a right includes any right to receive it.

(3) Where—
(a) by virtue of any of the provisions to which this section applies a 

personal representative is liable to pay any amount, and
(b) the liability has not accrued before the death of the employer,

it shall be treated as a liability of the deceased employer which had 
accrued immediately before his death.

Modifications of Act

Review of limits. 208.—(1) The Secretary of State shall in each calendar year review—
(a) the limits specified in section 31,
(b) the limit specified in section 186(1), and
(c) the limits imposed by subsection (1) of section 227 for the 

purposes specified in paragraphs (a) to (c) of that subsection,
and shall determine whether any of those limits should be varied.

(2) In making a review under subsection (1) the Secretary of State shall 
consider—

(a) the general level of earnings obtaining in Great Britain at the 
time of the review,

(b) the national economic situation as a whole, and
(c) such other matters as he thinks relevant.

(3) If on a review under subsection (1) the Secretary of State 
determines that, having regard to the considerations mentioned in 
subsection (2), any of the limits specified in subsection (1) should be 
varied, he shall prepare and lay before each House of Parliament the draft 
of an order giving effect to his decision.

(4) Where a draft of an order under this section is approved by 
resolution of each House of Parliament the Secretary of State shall make 
an order in the form of the draft.

(5) If, following the completion of a review under subsection (1), the 
Secretary of State determines that any of the limits referred to in that 
subsection should not be varied, he shall lay before each House of 
Parliament a report containing a statement of his reasons for that 
determination.

(6) The Secretary of State may at any time, in addition to the annual 
review provided by in subsection (1), conduct a further review of the limits 
specified in subsection (1) so as to determine whether any of them should 
be varied.

(7) Subsections (2) to (4) shall apply to a review under subsection (6) 
as if it were a review under subsection (1).
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209.—(1) The Secretary of State may by order—
(a) provide that any provision of this Act, other than any to which Act 

this paragraph does not apply, which is specified in the order 
shall not apply to persons, or to employments, of such classes 
as may be prescribed in the order,

(b) provide that any provision of this Act, other than any to which 
this paragraph does not apply, shall apply to persons or 
employments of such classes as may be prescribed in the order 
subject to such exceptions and modifications as may be so 
prescribed, or

(c) vary, or exclude the operation of, any of the provisions to which 
this paragraph applies.

(2) Subsection (l)(a) does not apply to—
(a) Parts II and IV,
(b) in Part V, sections 45 and 46, and sections 48 and 49 so far as 

relating to those sections,
(c) in Part VI, sections 58 to 60,
(d) in Part IX, sections 87(3), 88 to 90, 91(1) to (4) and (6) and 92(6) 

to (8),
(e) in Part X, sections 95, 97(1) to (5), 98(1) to (4) and (6), 100, 101, 

102, 103, 105, 107, 110, 111, 120(2), 124(1), (2) and (5), 125(7) 
and 134,

(f) in Part XI, sections 143, 144, 160(2) and (3), 166 to 173 and 177 
to 180,

(g) in Part XIII, sections 196(1) and 197(1), 
(h) Chapter I of Part XIV, or
(j) in Part XV, section 236(3) so far as relating to sections 120(2), 

124(2) and 125(7).
(3) Subsection (l)(b) does not apply to—

(a) any of the provisions to which subsection (l)(a) does not apply,
(b) sections 1 to 7, or
(c) the provisions of sections 86 to 91 not specified in subsection (2).

(4) The provision which may be made by virtue of paragraph (b) of 
subsection (1) in relation to section 94 does not include provision for 
application subject to exceptions or modifications; but this subsection 
does not prejudice paragraph (a) of that subsection.

(5) Subsection (l)(c) applies to sections 29(2), 65(2), 86(5), 92(3), 
108(1), 109(1), 159,160(1), 196(2), (3) and (5) and 199(1), (2), (4) and (5).

(6) The Secretary of State may by order amend any of—
(a) sections 84, 85, 97(6), 98(5) and 99(4),
(b) sections 108(3), 109(2) and 110(2) so far as relating to section 

84, and
(c) sections 114(5), 115(4), 119(6), 127, 137(2), 145(7), 146(3), 

156(2), 157(6), 162(7), 196(4), 199(3), 226(3)(a) and (5)(a) and 
227(4)(a),

or modify the application of any of those provisions to any description 
of case.

c. 18 127
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(7) The Secretary of State may by order provide that, subject to any 
such modifications and exceptions as may be prescribed in the order, 
section 44, and any other provisions of this Act so far as relating to that 
section, shall apply to such descriptions of persons other than employees 
as may be so prescribed as to employees (but as if references to their 
employer were to such person as may be so prescribed).

(8) The provisions of this section are without prejudice to any other 
power of the Secretary of State to amend, vary or repeal any provision of 
this Act or to extend or restrict its operation in relation to any person or 
employment.

Introductory.

Period of
continuous
employment.

PART XIV 
INTERPRETATION

CHAPTER I 
CONTINUOUS EMPLOYMENT

210.—(1) References in any provision of this Act to a period of 
continuous employment are (unless provision is expressly made to the 
contrary) to a period computed in accordance with this Chapter.

(2) In any provision of this Act which refers to a period of continuous 
employment expressed in months or years—

(a) a month means a calendar month, and
(b) a year means a year of twelve calendar months.

(3) In computing an employee's period of continuous employment for 
the purposes of any provision of this Act, any question—

(a) whether the employee's employment is of a kind counting 
towards a period of continuous employment, or

(b) whether periods (consecutive or otherwise) are to be treated as 
forming a single period of continuous employment,

shall be determined week by week; but where it is necessary to compute 
the length of an employee's period of employment it shall be computed in 
months and years of twelve months in accordance with section 211.

(4) Subject to sections 215 to 217, a week which does not count in 
computing the length of a period of continuous employment breaks 
continuity of employment.

(5) A person's employment during any period shall, unless the 
contrary is shown, be presumed to have been continuous.

211.—(1) An employee's period of continuous employment for the 
purposes of any provision of this Act—

(a) (subject to subsections (2) and (3)) begins with the day on which 
the employee starts work, and

(b) ends with the day by reference to which the length of the 
employee's period of continuous employment is to be 
ascertained for the purposes of the provision.

(2) For the purposes of sections 155 and 162(1), an employee's period 
of continuous employment shall be treated as beginning on the 
employee's eighteenth birthday if that is later than the day on which the 
employee starts work.
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(3) If an employee's period of continuous employment includes one or 
more periods which (by virtue of section 215, 216 or 217) while not 
counting in computing the length of the period do not break continuity 
of employment, the beginning of the period shall be treated as postponed 
by the number of days falling within that intervening period, or the 
aggregate number of days falling within those periods, calculated in 
accordance with the section in question.
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212.—(1) Any week during the whole or part of which an employee's 
relations with his employer are governed by a contract of employment 
counts in computing the employee's period of employment.

(2) Any week (not within subsection (1)) during an employee's period 
of absence from work occasioned wholly or partly by pregnancy or 
childbirth after which the employee returns to work in accordance with 
section 79, or in pursuance of an offer described in section 96(3), counts 
in computing the employee's period of employment.

(3) Subject to subsection (4), any week (not within subsection (1)) 
during the whole or part of which an employee is—

(a) incapable of work in consequence of sickness or injury,
(b) absent from work on account of a temporary cessation of work,
(c) absent from work in circumstances such that, by arrangement or 

custom, he is regarded as continuing in the employment of his 
employer for any purpose, or

(d) absent from work wholly or partly because of pregnancy or 
childbirth,

counts in computing the employee's period of employment.

(4) Not more than twenty-six weeks count under subsection (3)(a) or 
(subject to subsection (2)) subsection (3)(d) between any periods falling 
under subsection (1).

Weeks counting in 
computing period.

213.—(1) Where in the case of an employee a date later than the date 
which would be the effective date of termination by virtue of subsection 
(1) of section 97 is treated for certain purposes as the effective date of 
termination by virtue of subsection (2) or (4) of that section, the period 
of the interval between the two dates counts as a period of employment 
in ascertaining for the purposes of section 108(1) or 119(1) the period for 
which the employee has been continuously employed.

(2) Where an employee is by virtue of section 138(1) regarded for the 
purposes of Part XI as not having been dismissed by reason of a renewal 
or re-engagement taking effect after an interval, the period of the interval 
counts as a period of employment in ascertaining for the purposes of 
section 155 or 162(1) the period for which the employee has been 
continuously employed (except so far as it is to be disregarded under 
section 214 or 215).

(3) Where in the case of an employee a date later than the date which 
would be the relevant date by virtue of subsections (2) to (4) of section 145 
is treated for certain purposes as the relevant date by virtue of subsection 
(5) of that section, the period of the interval between the two dates counts 
as a period of employment in ascertaining for the purposes of section 155

Intervals in 
employment.
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or .162(1) the period for which the employee has been continuously 
employed (except so far as it is to be disregarded under section 214 or 
215).

Special provisions 214.—(1) This section applies where a period of continuous
for redundancy employment has to be determined in relation to an employee for the
payments. purposes of the application of section 155 or 162(1).

(2) The continuity of a period of employment is broken where—
(a) a redundancy payment has previously been paid to the employee 

(whether in respect of dismissal or in respect of lay-off or short- 
time), and

(b) the. contract of employment under which the employee was 
employed was renewed (whether by the same or another 
employer) or the employee was re-engaged under a new contract 
of employment (whether by the same or another employer).

(3) The continuity of a period of employment is also broken where—
(a) a payment has been made to the employee (whether in respect of 

the termination of his employment or lay-off or short-time) in 
accordance with a scheme under section 1 of the

I972c. 11. Superannuation Act 1972 or arrangements falling within
section 177(3), and

(b) he commenced new, or renewed, employment.

(4) The date on which the person's continuity of employment is broken 
by virtue of this section—

(a) if the employment was under a contract of employment, is the 
date which was the relevant date in relation to the payment 
mentioned in subsection (2)(a) or (3)(a), and

(b) if the employment was otherwise than under a contract of 
employment, is the date which would have been the relevant 
date in relation to the payment mentioned in subsection (2)(a) 
or (3)(a) had the employment been under a contract of 
employment.

(5) For the purposes of this section a redundancy payment shall be 
treated as having been paid if—

(a) the whole of the payment has been paid to the employee by the 
employer,

(b) a tribunal has determined liability and found that the employer 
must pay part (but not all) of the redundancy payment and the 
employer has paid that part, or

(c) the Secretary of State has paid a sum to the employee in respect 
of the redundancy payment under section 167.

Employment 215.—(1) This Chapter applies to a period of employment— 
abroad etc. ^ (subject to tne following provisions of this section) even where

during the period the employee was engaged in work wholly or
mainly outside Great Britain, and

(b) even where the employee was excluded by or under this Act from 
any right conferred by this Act.
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(2) For the purposes of sections 155 and 162(1) a week of employment 
does not count in computing a period of employment if the employee—

(a) was employed outside Great'Britain during the whole or part of 
the week, and

(b) was not during that week an employed earner for the purposes
of the Social Security Contributions and Benefits Act 1992 in 1992 c. 4. 
respect of whom a secondary Class 1 contribution was payable 
under that Act (whether or not the contribution was in fact 
paid).

(3) Where by virtue of subsection (2) a week of employment does not 
count in computing a period of employment, the continuity of the period 
is not broken by reason only that the week does not count in computing 
the period; and the number of days which, for the purposes of section 
211 (3), fall within the intervening period is seven for each week within this 
subsection.

(4) Any question arising under subsection (2) whether—
(a) a person was an employed earner for the purposes of the Social 

Security Contributions and Benefits Act 1992, or
(b) if so, whether a secondary Class 1 contribution was payable in 

respect of him under that Act,
shall be determined by the Secretary of State.

(5) Any legislation (including regulations) as to the determination of 
questions which under the Social Security Administration Act 1992 the 1992 c. 5. 
Secretary of State is empowered to determine (including provisions as to 
the reference of questions for decision, or as to appeals, to the High Court 
or the Court of Session) apply to the determination of any question by the 
Secretary of State under subsection (4).

(6) Subsection (2) does not apply in relation to a person who is—
(a) employed as a master or seaman in a British ship, and
(b) ordinarily resident in Great Britain.

216.—(1) A week does not count under section 212 if during the week, industrial 
or any part of the week, the employee takes part in a strike. disputes.

(2) The continuity of an employee's period of employment is not 
broken by a week which does not count under this Chapter (whether or 
not by virtue only of subsection (1)) if during the week, or any part of the 
week, the employee takes part in a strike; and the number of days which, 
for the purposes of section 211(3), fall within the intervening period is the 
number of days between the last working day before the strike and the day 
on which work was resumed.

(3) The continuity of an employee's period of employment is not 
broken by a week if during the week, or any part of the week, the 
employee is absent from work because of a lock-out by the employer; and 
the number of days which, for the purposes of section 211(3), fall within 
the intervening period is the number of days between the last working day 
before the lock-out and the day on which work was resumed.

217.—(1) If a person who is entitled to apply to his former employer Reinstatement
under the Reserve Forces (Safeguard of Employment) Act 1985 enters the after military
employment of the employer not later than the end of the six month service.

K J 1985 c. 17.
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period mentioned in section 1 (4)(b) of that Act, his period of service in the 
armed forces of the Crown in the circumstances specified in section 1(1) 
of that Act does not break his continuity of employment.

(2) In the case of such a person the number of days which, for the 
purposes of section 211(3), fall within the intervening period is the 
number of days between the last day of his previous period of 
employment with the employer (or, if there was more than one such 
period, the last of them) and the first day of the period of employment 
beginning in the six month period.

Change of 218.—(1) Subject to the provisions of this section, this Chapter relates 
employer, only to employment by the one employer.

(2) If a trade or business, or an undertaking (whether or not 
established by or under an Act), is transferred from one person to 
another—

(a) the period of employment of an employee in the trade or business 
or undertaking at the time of the transfer counts as a period of 
employment with the transferee, and

(b) the transfer does not break the continuity of the period of 
employment.

(3) If by or under an Act (whether public or local and whether passed 
before or after this Act) a contract of employment between any body 
corporate and an employee is modified and some other body corporate is 
substituted as the employer—

(a) the employee's period of employment at the time when the 
modification takes effect counts as a period of employment with 
the second body corporate, and

(b) the change of employer does not break the continuity of the 
period of employment,

(4) If on the death of an employer the employee is taken into the 
employment of the personal representatives or trustees of the deceased—

(a) the employee's period of employment at the time of the death 
counts as a period of employment with the employer's personal 
representatives or trustees, and

(b) the death does not break the continuity of the period of 
employment.

(5) If there is a change in the partners, personal representatives or 
trustees who employ any person—

(a) the employee's period of employment at the time of the change 
counts as a period of employment with the partners, personal 
representatives or trustees after the change, and

(b) the change does not break the continuity of the period of 
employment.

(6) If an employee of an employer is taken into the employment of 
another employer who, at the time when the employee enters the second 
employer's employment, is an associated employer of the first employer—

(a) the employee's period of employment at that time counts as a 
period of employment with the second employer, and
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(b) the change of employer does not break the continuity of the 
period of employment.

(7) If an employee of the governors of a school maintained by a local 
education authority is taken into the employment of the authority or an 
employee of a local education authority is taken into the employment of 
the governors of a school maintained by the authority—

(a) his period of employment at the time of the change of employer 
counts as a period of employment with the second employer, 
and

(b) the change does not break the continuity of the period of 
employment.

(8) If a person employed in relevant employment by a health service 
employer is taken into relevant employment by another such employer, 
his period of employment at the time of the change of employer counts as 
a period of employment with the second employer and the change does 
not break the continuity of the period of employment.

(9) For the purposes of subsection (8) employment is relevant 
employment if it is employment of a description—

(a) in which persons are engaged while undergoing professional 
training which involves their being employed successively by a 
number of different health service employers, and

(b) which is specified in an order made by the Secretary of State.
(10) The following are health service employers for the purposes of 

subsections (8) and (9)—
(a) Health Authorities established under section 8 of the National 1977 c. 49. 

Health Service Act 1977,
(b) Special Health Authorities established under section 11 of that 

Act,
(c) National Health Service trusts established under Part I of the

National Health Service and Community Care Act 1990, 1990 c. 19.
(d) the Dental Practice Board, and
(e) the Public Health Laboratory Service Board.

219.—(1) Regulations made by the Secretary of State may make 
provision—

(a) for preserving the continuity of a person's period of employment 
for the purposes of this Chapter or for the purposes of this 
Chapter as applied by or under any other enactment specified in 
the regulations, or

(b) for modifying or excluding the operation of section 214 subject 
to the recovery of any such payment as is mentioned in that 
section,

in cases where, in consequence of action to which subsection (2) applies, 
a dismissed employee is reinstated or re-engaged by his employer or by a 
successor or associated employer of that employer.

(2) This subsection applies to any action taken in relation to the 
dismissal of an employee which consists of—

(a) his making a claim in accordance with a dismissal procedures 
agreement designated by an order under section 110,

Reinstatement or 
re-engagement of 
dismissed 
employee.
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Introductory.

General.

(b) the presentation by him of a relevant complaint of dismissal,
(c) any action taken by a conciliation officer under section 18 of the 

Industrial Tribunals Act 1996, or
(d) the making of a relevant compromise contract.

(3) In subsection (2)(b) "relevant complaint of dismissal" means—
(a) a complaint under section 111 of this Act,
(b) a complaint under section 63 of the Sex Discrimination Act 1975 

arising out of a dismissal,
(c) a complaint under section 54 of the Race Relations Act 1976 

arising out of a dismissal, or
(d) a complaint under section 8 of the Disability Discrimination Act 

1995 arising out of a dismissal.
(4) In subsection (2)(d) "relevant compromise contract" means—

(a) an agreement or contract authorised by— 
(i) section 203(2)(f) of this Act,
(ii) section 77(4)(aa) of the Sex Discrimination Act 1975, 
(iii) section 72(4)(aa) of the Race Relations Act 1976, or
(iv) section 9(2)(b) of the Disability Discrimination Act 

1995, or
(b) an agreement to refrain from instituting or continuing any 

proceedings before an industrial tribunal where the tribunal has 
jurisdiction in respect of the proceedings by virtue of an order 
under section 3 of the Industrial Tribunals Act 1996.

CHAPTER II
A WEEK'S PAY
Introductory

220. The amount of a week's pay of an employee shall be calculated for 
the purposes of this Act in accordance with this Chapter.

Employments with normal working hours
221.—(1) This section and sections 222 and 223 apply where there are 

normal working hours for the employee when employed under the 
contract of employment in force on the calculation date.

(2) Subject to section 222, if the employee's remuneration for 
employment in normal working hours (whether by the hour or week or 
other period) does not vary with the amount of work done in the period, 
the amount of a week's pay is the amount which is payable by the 
employer under the contract of employment in force on the calculation 
date if the employee works throughout his normal working hours in a 
week.

(3) Subject to section 222, if the employee's remuneration for 
employment in normal working hours (whether by the hour or week or 
other period) does vary with the amount of work done in the period, the 
amount of a week's pay is the amount of remuneration for the number of 
normal working hours in a week calculated at the average hourly rate of 
remuneration payable by the employer to the employee in respect of the 
period of twelve weeks ending—
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(a) where the calculation date is the last day of a week, with that 

week, and
(b) otherwise, with the last complete week before the calculation 

date.

(4) In this section references to remuneration varying with the amount 
of work done includes remuneration which may include any commission 
or similar payment which varies in amount.

(5) This section is subject to sections 227 and 228.

222.—(1) This section applies if the employee is required under the Remuneration 
contract of employment in force on the calculation date to work during varying according 
normal working hours on days of the week, or at times of the day, which to time of work - 
differ from week to week or over a longer period so that the remuneration 
payable for, or apportionable to, any week varies according to the 
incidence of those days or times.

(2) The amount of a week's pay is the amount of remuneration for the 
average number of weekly normal working hours at the average hourly 
rate of remuneration.

(3) For the purposes of subsection (2)—
(a) the average number of weekly hours is calculated by dividing by 

twelve the total number of the employee's normal working 
hours during the relevant period of twelve weeks, and

(b) the average hourly rate of remuneration is the average hourly 
rate of remuneration payable by the employer to the employee 
in respect of the relevant period of twelve weeks.

(4) In subsection (3) "the relevant period of twelve weeks" means the 
period of twelve weeks ending—

(a) where the calculation date is the last day of a week, with that 
week, and

(b) otherwise, with the last complete week before the calculation 
date.

(5) This section is subject to sections 227 and 228.

223.—(1) For the purposes of sections 221 and 222, in arriving at the Supplementary, 
average hourly rate of remuneration, only—

(a) the hours when the employee was working, and
(b) the remuneration payable for, or apportionable to, those hours, 

shall be brought in.
(2) If for any of the twelve weeks mentioned in sections 221 and 222 no 

remuneration within subsection (l)(b) was payable by the employer to the 
employee, account shall be taken of remuneration in earlier weeks so as 
to bring up to twelve the number of weeks of which account is taken.

(3) Where—
(a) in arriving at the average hourly rate of remuneration, account 

has to be taken of remuneration payable for, or apportionable 
to, work done in hours other than normal working hours, and
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(b) the amount of that remuneration was greater than it would have 
been if the work had been done in normal working hours (or, 
in a case within section 234(3), in normal working hours falling 
within the number of hours without overtime),

account shall be taken of that remuneration as if the work had been done 
in such hours and the amount of that remuneration had been reduced 
accordingly.

Employments with no normal working hours
224.—(1) This section applies where there are no normal working hours 

for the employee when employed under the contract of employment in 
force on the calculation date.

(2) The amount of a week's pay is the amount of the employee's 
average weekly remuneration in the period of twelve weeks ending—

(a) where the calculation date is the last day of a week, with that 
week, and

(b) otherwise, with the last complete week before the calculation 
date.

(3) In arriving at the average weekly remuneration no account shall be 
taken of a week in which no remuneration was payable by the employer 
to the employee and remuneration in earlier weeks shall be brought in so 
as to bring up to twelve the number of weeks of which account is taken.

(4) This section is subject to sections 227 and 228.

The calculation date
Rights during 225.—(1) Where the calculation is for the purposes of section 30, the 
employment. calculation date is—

(a) where the employee's contract has been varied, or a new contract 
entered into, in connection with a period of short-time working, 
the last day on which the original contract was in force, and

(b) otherwise, the day in respect of which the guarantee payment is 
payable.

(2) Where the calculation is for the purposes of section 53 or 54, the 
calculation date is the day on which the employer's notice was given.

(3) Where the calculation is for the purposes of section 56, the 
calculation date is the day of the appointment.

(4) Where the calculation is for the purposes of section 62, the 
calculation date is the day on which the time off was taken or on which it 
is alleged the time off should have been permitted.

(5) Where the calculation is for the purposes of section 69—
(a) in the case of an employee suspended on medical grounds, the 

calculation date is the day before that on which the suspension 
begins, and

(b) in the case of an employee suspended on maternity grounds, the 
calculation date is—

(i) where the day before that on which the suspension 
begins falls within either the employee's maternity leave 
period or the further period up to the day on which the
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employee exercises the right conferred on her by section 79, 
the day before the beginning of the maternity leave period, 
and

(ii) otherwise, the day before that on which the 
suspension begins.
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226.—(1) Where the calculation is for the purposes of section 88 or 89, Rights on 
the calculation date is the day immediately preceding the first day of the termination. 
period of notice required by section 86(1) or (2).

(2) Where the calculation is for the purposes of section 93,117 or 125, 
the calculation date is—

(a) if the dismissal was with notice, the date on which the employer's 
notice was given, and

(b) otherwise, the effective date of termination.

(3) Where the calculation is for the purposes of section 119 or 121, the 
calculation date is—

(a) if the employee is taken to be dismissed by virtue of section 96(1), 
the last day on which the employee worked under her contract 
of employment immediately before the beginning of her 
maternity leave period,

(b) if by virtue of subsection (2) or (4) of section 97 a date later than 
the effective date of termination as defined in subsection (1) of 
that section is to be treated for certain purposes as the effective 
date of termination, the effective date of termination as so 
defined, and

(c) otherwise, the date specified in subsection (6).

(4) Where the calculation is for the purposes of section 147(2), the 
calculation date is the day immediately preceding the first of the four, or 
six, weeks referred to in section 148(2).

(5) Where the calculation is for the purposes of section 162, the 
calculation date is—

(a) if the employee is taken to be dismissed by virtue of section 
137(1), the last day on which the employee worked under her 
contract of employment immediately before the beginning of 
her maternity leave period,

(b) if by virtue of subsection (5) of section 145 a date is to be treated 
for certain purposes as the relevant date which is later than the 
relevant date as defined by the previous provisions of that 
section, the relevant date as so defined, and

(c) otherwise, the date specified in subsection (6).

(6) The date referred to in subsections (3)(c) and (5)(c) is the date on 
which notice would have been given had—

(a) the contract been terminable by notice and been terminated by 
the employer giving such notice as is required by section 86 to 
terminate the contract, and

(b) the notice expired on the effective date of termination, or the 
relevant date,

(whether or not those conditions were in fact fulfilled).
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Maximum amount of week's pay
227.—(1) For the purpose of calculating—

(a) a basic award of compensation for unfair dismissal,
(b) an additional award of compensation for unfair dismissal, or
(c) a redundancy payment, 

the amount of a week's pay shall not exceed £210.
(2) The Secretary of State may vary the limits imposed by subsection 

(1), after a review under section 208, by order made in accordance with 
that section.

(3) Such an order may provide that it applies in the case of a 
dismissal—

(a) in relation to which the date which is the effective date of 
termination for the purposes of this subsection by virtue of 
section 97(2) or (4) falls after the order comes into force, or

(b) in relation to which the date which is the relevant date for the 
purposes of this subsection by virtue of section 145(5) falls after 
the order comes into force,

even if the date which is the effective date of termination, or the relevant 
date, for other purposes of this Act falls before the order comes into force.

(4) Subsection (3)—
(a) does not apply to a case within section 96(1) or 137(1), but
(b) is without prejudice to section 236(5).

New employments 
and other special 
cases.

Miscellaneous
228.—(1) In any case in which the employee has not been employed for 

a sufficient period to enable a calculation to be made under the preceding 
provisions of this Chapter, the amount of a week's pay is the amount 
which fairly represents a week's pay.

(2) In determining that amount the industrial tribunal—
(a) shall apply as nearly as may be such of the preceding provisions 

of this Chapter as it considers appropriate, and
(b) may have regard to such of the considerations specified in 

subsection (3) as it thinks fit.

(3) The considerations referred to in subsection (2)(b) are—
(a) any remuneration received by the employee in respect of the 

employment in question,
(b) the amount offered to the employee as remuneration in respect 

of the employment in question,
(c) the remuneration received by other persons engaged in relevant 

comparable employment with the same employer, and
(d) the remuneration received by other persons engaged in relevant 

comparable employment with other employers.

(4) The Secretary of State may by regulations provide that in cases 
prescribed by the regulations the amount of a week's pay shall be 
calculated in such manner as may be so prescribed.
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229.—(1) In arriving at—
(a) an average hourly rate of remuneration, or
(b) average weekly remuneration,

under this Chapter, account shall be taken of work for a former employer 
within the period for which the average is to be taken if, by virtue of 
Chapter I of this Part, a period of employment with the former employer 
counts as part of the employee's continuous period of employment.

(2) Where under this Chapter account is to be taken of remuneration 
or other payments for a period which does not coincide with the periods 
for which the remuneration or other payments are calculated, the 
remuneration or other payments shall be apportioned in such manner as 
may be just.

PART XIV 
CHAPTER II

Supplementary.

CHAPTER III 
OTHER INTERPRETATION PROVISIONS

230.—(1) In this Act "employee" means an individual who has entered Employees, 
into or works under (or, where the employment has ceased, worked workers etc. 
under) a contract of employment.

(2) In this Act "contract of employment" means a contract of service 
or apprenticeship, whether express or implied, and (if it is express) 
whether oral or in writing.

(3) In this Act "worker" (except in the phrases "shop worker" and 
"betting worker") means an individual who has entered into or works 
under (or, where the employment has ceased, worked under)—

(a) a contract of employment, or
(b) any other contract, whether express or implied and (if it is 

express) whether oral or in writing, whereby the individual 
undertakes to do or perform personally any work or services for 
another party to the contract whose status is not by virtue of the 
contract that of a client or customer of any profession or 
business undertaking carried on by the individual;

and any reference to a worker's contract shall be construed accordingly.

(4) In this Act "employer", in relation to an employee or a worker, 
means the person by whom the employee or worker is (or, where the 
employment has ceased, was) employed.

(5) In this Act "employment"—
(a) in relation to an employee, means (except for the purposes of 

section 171) employment under a contract of employment, and
(b) in relation to a worker, means employment under his contract; 

and "employed" shall be construed accordingly.

231. For the purposes of this Act any two employers shall be treated as Associated 
associated if— employers.

(a) one is a company of which the other (directly or indirectly) has 
control, or

(b) both are companies of which a third person (directly or
indirectly) has control; 

and "associated employer" shall be construed accordingly.
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1964c. 26.

Betting workers.

232.—(1) In this Act "shop worker" means an employee who, under his 
contract of employment, is or may be required to do shop work.

(2) In this Act "shop work" means work in or about a shop in England 
or Wales on a day on which the shop is open for the serving of customers.

(3) Subject to subsection (4), in this Act "shop" includes any premises 
where any retail trade or business is carried on.

(4) Where premises are used mainly for purposes other than those of 
retail trade or business and would not (apart from subsection (3)) be 
regarded as a shop, only such part of the premises as—

(a) is used wholly or mainly for the purposes of retail trade or 
business, or

(b) is used both for the purposes of retail trade or business and for 
the purposes of wholesale trade and is used wholly or mainly for 
those two purposes considered together,

is to be regarded as a shop for the purposes of this Act.
(5) In subsection (4)(b) "wholesale trade" means the sale of goods for 

use or resale in the course of a business or the hire of goods for use in the 
course of a business.

(6) In this section "retail trade or business" includes—
(a) the business of a barber or hairdresser,
(b) the business of hiring goods otherwise than for use in the course 

of a trade or business, and
(c) retail sales by auction,

but does not include catering business or the sale at theatres and places 
of amusement of programmes, catalogues and similar items.

(7) In subsection (6) "catering business" means—
(a) the sale of meals, refreshments or intoxicating liquor for 

consumption on the premises on which they are sold, or
(b) the sale of meals or refreshments prepared to order for 

immediate consumption off the premises;
and in paragraph (a) "intoxicating liquor" has the same meaning as in the 
Licensing Act 1964.

(8) In this Act—
"notice period", in relation to an opted-out shop worker, has the 

meaning given by section 41(3),
"opted-out", in relation to a shop worker, shall be construed in 

accordance with section 41(1) and (2),
"opting-in notice", in relation to a shop worker, has the meaning 

given by section 36(6),
"opting-out notice", in relation to a shop worker, has the meaning 

given by section 40(2), and
"protected", in relation to a shop worker, shall be construed in 

accordance with section 36(1) to (5).

233.—(1) In this Act "betting worker" means an employee who, under 
his contract of employment, is or may be required to do betting work.

(2) In this Act "betting work" means—
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(a) work at a track in England or Wales for a bookmaker on a day 
on which the bookmaker acts as such at the track, being work 
which consists of or includes dealing with betting 
transactions, and

(b) work in a licensed betting office in England or Wales on a day on 
which the office is open for use for the effecting of betting 
transactions.

(3) In subsection (2) "betting transactions" includes the collection or 
payment of winnings on a bet and any transaction in which one or more 
of the parties is acting as a bookmaker.

(4) In this section "bookmaker" means any person who—
(a) whether on his own account or as servant or agent to any other 

person, carries on (whether occasionally or regularly) the 
business of receiving or negotiating bets or conducting pool 
betting operations, or

(b) by way of business in any manner holds himself out, or permits 
himself to be held out, as a person who receives or negotiates 
bets or conducts such operations.

(5) Expressions used in this section and in the Betting, Gaming and 1963 c. 2. 
Lotteries Act 1963 have the same meaning in this section as in that Act.

(6) In this Act—
"notice period", in relation to an opted-out betting worker, has the 

meaning given by section 41(3),
"opted-out", in relation to a betting worker, shall be construed in 

accordance with section 41(1) and (2),
"opting-in notice", in relation to a betting worker, has the meaning 

given by section 36(6),
"opting-out notice", in relation to a betting worker, has the meaning 

given by section 40(2), and
"protected", in relation to a betting worker, shall be construed in 

accordance with section 36(1) to (5).
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234.—(1) Where an employee is entitled to overtime pay when Normal working 
employed for more than a fixed number of hours in a week or other hours. 
period, there are for the purposes of this Act normal working hours in 
his case.

(2) Subject to subsection (3), the normal working hours in such a case 
are the fixed number of hours.

(3) Where in such a case—
(a) the contract of employment fixes the number, or minimum 

number, of hours of employment in a week or other period 
(whether or not it also provides for the reduction of that number 
or minimum in certain circumstances), and

(b) that number or minimum number of hours exceeds the number 
of hours without overtime,

the normal working hours are that number or minimum number of hours 
(and not the number of hours without overtime).
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Other definitions. 235.—(1) In this Act, except in so far as the context otherwise 

requires—
"act" and "action" each includes omission and references to doing 

an act or taking action shall be construed accordingly,
"basic award of compensation for unfair dismissal" shall be 

construed in accordance with section 118,
"business" includes a trade or profession and includes any activity 

carried on by a body of persons (whether corporate or 
unincorporated),

"childbirth" means the birth of a living child or the birth of a child 
whether living or dead after twenty-four weeks of pregnancy,

"collective agreement" has the meaning given by section 178(1) and 
1992 c. 52. (2) of the Trade Union and Labour Relations (Consolidation)

Act 1992,
"conciliation officer" means an officer designated by the Advisory, 

Conciliation and Arbitration Service under section 211 of that 
Act,

"dismissal procedures agreement" means an agreement in writing 
with respect to procedures relating to dismissal made by or on 
behalf of one or more independent trade unions and one or 
more employers or employers' associations,

"employers' association" has the same meaning as in the Trade 
Union and Labour Relations (Consolidation) Act 1992,

"expected week of childbirth" means the week, beginning with 
midnight between Saturday and Sunday, in which it is expected 
that childbirth will occur,

"guarantee payment" has the meaning given by section 28, 
"independent trade union" means a trade union which—

(a) is not under the domination or control of an employer 
or a group of employers or of one or more employers' 
associations, and

(b) is not liable to interference by an employer or any such 
group or association (arising out of the provision of financial 
or material support or by any other means whatever) tending 
towards such control,

"job", in relation to an employee, means the nature of the work 
which he is employed to do in accordance with his contract and 
the capacity and place in which he is so employed,

"maternity leave period" shall be construed in accordance with 
sections 72 and 73,

"notified day of return" shall be construed in accordance with 
section 83,

"position", in relation to an employee, means the following matters 
taken as a whole—

(a) his status as an employee,
(b) the nature of his work, and
(c) his terms and conditions of employment, 

"redundancy payment" has the meaning given by Part XI, 
"relevant date" has the meaning given by sections 145 and 153,
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"renewal" includes extension, and any reference to renewing a 

contract or a fixed term shall be construed accordingly,
"statutory provision" means a provision, whether of a general or a 

special nature, contained in, or in any document made or issued 
under, any Act, whether of a general or special nature,

"successor", in relation to the employer of an employee, means 
(subject to subsection (2)) a person who in consequence of a 
change occurring (whether by virtue of a sale or other 
disposition or by operation of law) in the ownership of the 
undertaking, or of the part of the undertaking, for the purposes 
of which the employee was employed, has become the owner of 
the undertaking or part,

"trade union" has the meaning given by section 1 of the Trade Union 1992 c. 52. 
and Labour Relations (Consolidation) Act 1992,

"week"—
(a) in Chapter I of this Part means a week ending with 

Saturday, and
(b) otherwise, except in section 86, means, in relation to an

employee whose remuneration is calculated weekly by a week
- ending with a day other than Saturday, a week ending with

that other day and, in relation to any other employee, a week
ending with Saturday.

(2) The definition of "successor" in subsection (1) has effect (subject to 
the necessary modifications) in relation to a case where—

(a) the person by whom an undertaking or part of an undertaking is 
owned immediately before a change is one of the persons by 
whom (whether as partners, trustees or otherwise) it is owned 
immediately after the change, or

(b) the persons by whom an undertaking or part of an undertaking 
is owned immediately before a change (whether as partners, 
trustees or otherwise) include the persons by whom, or include 
one or more of the persons by whom, it is owned immediately 
after the change,

as it has effect where the previous owner and the new owner are wholly 
different persons.

(3) References in this Act to redundancy, dismissal by reason of 
redundancy and similar expressions shall be construed in accordance with 
section 139.

(4) In sections 136(2), 154 and 216(3) and paragraph 14 of Schedule 2 
"lock-out" means—

(a) the closing of a place of employment,
(b) the suspension of work, or
(c) the refusal by an employer to continue to employ any number of 

persons employed by him in consequence of a dispute,
done with a view to compelling persons employed by the employer, or to 
aid another employer in compelling persons employed by him, to accept 
terms or conditions of or affecting employment.

(5) In sections 91(2), 140(2) and (3), 143(1), 144(2) and (3), 154 and 
216(1) and (2) and paragraph 14 of Schedule 2 "strike" means—
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(a) the cessation of work by a body of employed persons acting in 
combination, or

(b) a concerted refusal, or a refusal under a common understanding, 
of any number of employed persons to continue to work for an 
employer in consequence of a dispute,

done as a means of compelling their employer or any employed person or 
body of employed persons, or to aid other employees in compelling their 
employer or any employed person or body of employed persons, to accept 
or not to accept terms or conditions of or affecting employment.

Orders and 
regulations.

Financial 
provisions.

Reciprocal 
arrangements with 
Northern Ireland.

PART XV
GENERAL AND SUPPLEMENTARY 

General
236.—(1) Any power conferred by any provision of this Act to make 

any order (other than an Order in Council) or regulations is exercisable 
by statutory instrument.

(2). A statutory instrument made under any power conferred by this 
Act to make an Order in Council or other order or regulations, except—

(a) an Order in Council or other order to which subsection (3) 
applies,

(b) an order under section 35 or Part II of Schedule 2, or
(c) an order made in accordance with section 208,

is subject to annulment in pursuance of a resolution of either House of 
Parliament.

(3) No recommendation shall be made to Her Majesty to make an 
Order in Council under section 192(3), and no order shall be made under 
section 72(3), 73(5), 79(3), 120(2), 124(2) or 125(7) or (subject to 
subsection (4)) section 209, unless a draft of the Order in Council or order 
has been laid before Parliament and approved by a resolution of each 
House of Parliament.

(4) Subsection (3) does not apply to an order under section 209(l)(b) 
which specifies only provisions contained in Part XI.

(5) Any power conferred by this Act which is exercisable by statutory 
instrument includes power to make such incidental, supplementary or 
transitional provisions as appear to the authority exercising the power to 
be necessary or expedient.

237. There shall be paid out of the National Insurance Fund into the 
Consolidated Fund sums equal to the amount of—

(a) any expenses incurred by the Secretary of State in consequence 
of Part XI, and

(b) any expenses incurred by the Secretary of State (or by persons 
acting on his behalf) in exercising his functions under Part XII.

Reciprocal arrangements
238.—(1) If provision is made by Northern Ireland legislation for 

purposes corresponding to any of the purposes of this Act, other than an 
excepted provision, the Secretary of State may, with the consent of the 
Treasury, make reciprocal arrangements with the appropriate Northern
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Ireland authority for co-ordinating the relevant provisions of this Act 
with the corresponding provisions of the Northern Ireland legislation so 
as to secure that they operate, to such extent as may be provided by the 
arrangements, as a single system.

(2) The following provisions of this Act are excepted provisions for the 
purposes of subsection (1)—

(a) in Part I, sections 1 to 7,
(b) Parts II and IV,
(c) in Part V, sections 45 and 46,
(d) in Part VI, sections 58 to 60,
(e) in Part IX, sections 86 to 91, and
(f) in Part X, sections 101 and 102.

(3) The Secretary of State may make regulations for giving effect to 
any arrangements made under subsection (1).

(4) Regulations under subsection (3) may make different provision for 
different cases.

(5) Such regulations may provide that the relevant provisions of this 
Act have effect in relation to persons affected by the arrangements subject 
to such modifications and adaptations as may be specified in the 
regulations, including provision—

(a) for securing that acts, omissions and events having any effect for 
the purposes of the Northern Ireland legislation have a 
corresponding effect for the purposes of this Act (but not so as 
to confer a right to double payment in respect of the same act, 
omission or event), and

(b) for determining, in cases where rights accrue both under this Act 
and under the Northern Ireland legislation, which of those 
rights is available to the person concerned.

(6) In this section "the appropriate Northern Ireland authority" 
means such authority as may be specified in the Northern Ireland 
legislation.

PART XV

239.—(1) If an Act of Tynwald is passed for purposes similar to the 
purposes of Part XI, the Secretary of State may, with the consent of the 
Treasury, make reciprocal arrangements with the appropriate Isle of Man 
authority for co-ordinating the provisions of Part XI with the 
corresponding provisions of the Act of Tynwald so as to secure that they 
operate, to such extent as may be provided by the arrangements, as a 
single system.

(2) For the purposes of giving effect to any arrangements made under 
subsection (1) the Secretary of State may, in conjunction with the 
appropriate Isle of Man authority, make any necessary financial 
adjustments between the National Insurance Fund and any fund 
established under the Act of Tynwald.

(3) The Secretary of State may make regulations for giving effect to 
any arrangements made under subsection (1).

Reciprocal 
arrangements with 
Isle of Man.
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Consequential 
amendments.
Transitionals, 
savings and 
transitory 
provisions.

Repeals and 
revocations.

Commencement.

Extent.

(4) Regulations under subsection (3) may provide that Part XI has 
effect in relation to persons affected by the arrangements subject to such 
modifications and adaptations as may be specified in the regulations, 
including provision—

(a) for securing that acts, omissions and events having any effect for 
the purposes of the Act of Tynwald have a corresponding effect 
for the purposes of Part XI (but not so as to confer a right to 
double payment in respect of the same act, omission or event), 
and

(b) for determining, in cases where rights accrue both under this Act 
and under the Act of Tynwald, which of those rights is available 
to the person concerned.

(5) In this section "the appropriate Isle of Man authority" means such 
authority as may be specified in an Act of Tynwald.

Final provisions
240. Schedule 1 (consequential amendments) shall have effect.

241. Schedule 2 (transitional provisions, savings and transitory 
provisions) shall have effect.

242. The enactments specified in Part I of Schedule 3 are repealed, and 
the instruments specified in Part II of that Schedule are revoked, to the 
extent specified in the third column of that Schedule.

243. This Act shall come into force at the end of the period of three 
months beginning with the day on which it is passed.

244.—(1) Subject to the following provisions, this Act extends to 
England and Wales and Scotland but not to Northern Ireland.

(2) The provisions of this Act which refer to shop workers and betting 
workers extend to England and Wales only.

(3) Sections 201 and 238 (and sections 236 and 243, this section and 
section 245) extend to Northern Ireland (as well as to England and Wales 
and Scotland).

(4) Sections 240 and 242 and Schedules 1 and 3 have the same extent 
as the provisions amended or repealed by this Act.

Short title. 245. This Act may be cited as the Employment Rights Act 1996.
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SCHEDULES

SCHEDULE 1 Section 240. 
CONSEQUENTIAL AMENDMENTS 

The Equal Pay Act 1970 (c.41) 
1.—(1) Section 1 of the Equal Pay Act 1970 is amended as follows.
(2) In subsection (10A)—

(a) for "section 139 of the Employment Protection (Consolidation) Act 
1978" substitute "section 195 of the Employment Rights Act 1996", 
and

(b) for "subsections (4) to (9)" substitute "subsections (6) to (12)".
(3) In subsection (1 OB)—

(a) for "section 139 A of the Employment Protection (Consolidation) Act 
1978" substitute "section 194 of the Employment Rights Act 1996", 
and

(b) for "subsection (6)" substitute "subsection (7)".

The Atomic Energy Authority Act 1971 (c.ll)
2.—(1) Section 10 of the Atomic Energy Authority Act 1971 is amended as 

follows.
(2) In subsection (2)—

(a) in paragraph (a), for "the said sections 1 to 4" substitute "sections 1 to 
7 of the Employment Rights Act 1996", and

(b) in paragraph (b)—
(i) for "section 5 of the said Act of 1978" substitute "the 

Employment Rights Act 1996", and
(ii) for "subsection (1) of that section" substitute "section 1 of 

that Act".
(3) In subsection (3)—

(a) for "the Employment Protection (Consolidation) Act 1978" substitute 
"the Employment Rights Act 1996", and

(b) for "sections 1 to 4" substitute "section 1".

(4) In subsection (4)—
(a) for "Schedule 13 to the said Act of 1978" substitute "Chapter I of Part 

XIV of the Employment Rights Act 1996", and
(b) for the words from "sub-paragraph (2)" to "that sub-paragraph" 

substitute "subsection (2) of section 218 of that Act, be taken to be such 
a transfer of an undertaking as is mentioned in that subsection".

The Attachment of Earnings Act 1971 (c.32)

3. Paragraph 3 of Part I of Schedule 3 to the Attachment of Earnings Act 1971 
shall continue to have effect with the substitution (originally made by paragraph 
4 of Schedule 4 to the Wages Act 1986) of the following paragraph for 
paragraph (c)—

"(c) amounts deductible under any enactment, or in pursuance of a 
request in writing by the debtor, for the purposes of a 
superannuation scheme, namely any enactment, rules, deed or 
other instrument providing for the payment of annuities or 
lump sums—
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(i) to the persons with respect to whom the instrument has 

effect on their retirement at a specified age or on becoming 
incapacitated at some earlier age, or

(ii) to the personal representatives or the widows, relatives 
or dependants of such persons on their death or otherwise,

whether with or without any further or other benefits."

The British Library Act 1972 (c.54)
4. In paragraph 13(3)(a) of the Schedule to the British Library Act 1972, for 

"the Employment Protection (Consolidation) Act 1978" substitute "the 
Employment Rights Act 1996".

The Health and Safety at Work etc. Act 1974 (c.37)
5. In section 80(2A) of the Health and Safety at Work etc. Act 1974, for "the 

Employment Protection (Consolidation) Act 1978 which re-enact" substitute 
"the Employment Rights Act 1996 or the Trade Union and Labour Relations 
(Consolidation) Act 1992 which derive from provisions of the Employment 
Protection (Consolidation) Act 1978 which re-enacted".

The Sex Discrimination Act 1975 (c.65) 
6.—(1) The Sex Discrimination Act 1975 is amended as follows.

(2) In section 85A(2>—
(a) for "section 139 of the Employment Protection (Consolidation) Act 

1978" substitute "section 195 of the Employment Rights Act 1996", 
and

(b) for "subsections (4) to (9)" substitute "subsections (6) to (12)".

(3) In section 85B(2>—
(a) for "section 139A of the Employment Protection (Consolidation) Act 

1978" substitute "section 194 of the Employment Rights Act 1996", 
and

(b) for "subsection (6)" substitute "subsection (7)",

The Scottish Development Agency Act 1975 (c.69)

7. In paragraph 6 of Schedule 3 to the Scottish Development Agency Act 1975, 
for "the Employment Protection (Consolidation) Act 1978" substitute "the 
Employment Rights Act 1996".

The Welsh Development Agency Act 1975 (c.70)

8. In paragraph 7 of Schedule 2 to the Welsh Development Agency Act 1975, 
for "the Employment Protection (Consolidation) Act 1978" substitute "the 
Employment Rights Act 1996".

The Lotteries and Amusements Act 1976 (c.32)

9. In section 23(1) of the Lotteries and Amusements Act 1976, for "meanings 
given by section 153(1) of the Employment Protection (Consolidation) Act 1978" 
substitute "same meanings as in the Employment Rights Act 1996".
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The Race Relations Act 1976 (c.74)

10.—(1) The Race Relations Act 1976 is amended as follows.
(2) In section 75A(2)—

(a) for "section 139 of the Employment Protection (Consolidation) Act 
1978" substitute "section 195 of the Employment Rights Act 1996", 
and

(b) for "subsections (4) to (9)" substitute "subsections (6) to (12)".
(3) In section 75B(2)—

(a) for "section 139A of the Employment Protection (Consolidation) Act 
1978" substitute "section 194 of the Employment Rights Act 1996", 
and

(b) for "subsection (6)" substitute "subsection (7)".
(4) In paragraph 11(4) of Schedule 2, for paragraphs (a) and (c) substitute— 

"(a) the Employment Rights Act 1996 except Part XI;
(b) the Trade Union and Labour Relations (Consolidation) Act 

1992; and".

The Development of Rural Wales Act 1976 (c.75) 
ll.In—•

(a) paragraph 6 of Schedule 2, and
(b) paragraph 6 of Schedule 6,

to the Development of Rural Wales Act 1976, for "the Employment Protection 
(Consolidation) Act 1978" substitute "the Employment Rights Act 1996".

The New Towns (Scotland) Act 1977 (c.16)
12. In section 3(6) of the New Towns (Scotland) Act 1977, for "Parts I, IV, V 

and VI of the Employment Protection (Consolidation) Act 1978" substitute 
"Parts I and IX to XI of the Employment Rights Act 1996".

The National Health Service (Scotland) Act 1978 (c.29)
13. In section 12C(3) of the National Health Service (Scotland) Act 1978—

(a) for "Part VI of the Employment Protection (Consolidation) Act 1978" 
substitute "Part XI of the Employment Rights Act 1996", and

(b) for "Part VI of that Act" substitute "that Part of that Act".

The House oj Commons (Administration) Act 1978 (c.36)
14. In paragraph 1 of Schedule 2 to the House of Commons (Administration) 

Act 1978, for "section 139 of the Employment Protection (Consolidation) Act 
1978" substitute "section 195 of the Employment Rights Act 1996".

The New Towns Act 1981 (c.64)
15. In section 54(5) of the New Towns Act 1981, for "Schedule 13 to the 

Employment Protection (Consolidation) Act 1978" substitute "Chapter I of Part 
XIV of the Employment Rights Act 1996".

The Wildlife and Countryside Act 1981 (c.69)
16. In paragraph 8(4) of Schedule 13 to the Wildlife and Countryside Act 1981, 

for the words from "Schedule" to "continuous)" substitute "Chapter I of Part 
XIV of the Employment Rights Act 1996".
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The Hops Marketing Act 1982 (c.5)

17. In section 2(7) of the Hops Marketing Act 1982, for "the Employment 
Protection (Consolidation) Act 1978" substitute "the Employment Rights Act 
1996".

The Oil and Gas (Enterprise) Act 1982 (c.23)
18.—(1) In Schedule 3 to the Oil and Gas (Enterprise) Act 1982, after 

paragraph 45 add—
"The Employment Rights Act 1996

46.—(1) For subsection (1) of section 201 of the Employment Rights Act 
1996 (offshore employment) there shall be substituted the following, 
subsection—

(1) In this section "offshore employment" means 
employment for the purposes of—

(a) any activities in the territorial waters of the United 
Kingdom, or

(b) any such activities as are mentioned in section 23(2) of 
the Oil and Gas (Enterprise) Act 1982 in waters within 
subsection (6)(b) or (c) of that section."

(2) Subsection (5) of that section shall be omitted."
(2) The paragraph inserted by sub-paragraph (1) is subject to section 38(2) of 

the Oil and Gas (Enterprise) Act 1982 (power to bring provisions into force by 
order).

The Local Government Finance Act 1982 (c.32)
19. In paragraph 8(3) of Schedule 3 to the Local Government Finance Act 

1982, for "the Employment Protection (Consolidation) Act 1978" substitute "the 
Employment Rights Act 1996".

The Administration of Justice Act 1982 (c.53)
20. In section 10(d) of the Administration of Justice Act 1982—

(a) for "the Employment Protection (Consolidation) Act 1978" substitute 
"the Employment Rights Act 1996", and

(b) for "section 81" substitute "section 135".

The Health and Social Services and Social Security Adjudications Act 1983
(c.14)

21. In paragraph 23 of Part II of Schedule 3 to the Health and Social Services 
and Social Security Adjudications Act 1983, for "the Employment Protection 
(Consolidation) Act 1978" substitute "the Employment Rights Act 1996".

The National Audit Act 1983 (c.44)
22. In paragraph 2(3) of Schedule 2 to the National Audit Act 1983, for "the 

Employment Protection (Consolidation) Act 1978" substitute "the Employment 
Rights Act 1996".

The National Heritage Act 1983 (c.47)
23. In—

(a) paragraph 5(5) of Part I of Schedule 1,
(b) paragraph 15(5) of Part II of Schedule 1,
(c) paragraph 25(5) of Part III of Schedule 1,
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(d) paragraph 35(5) of Part IV of Schedule 1,
(e) paragraph 2(5) of Schedule 2, and 
(0 paragraph 5(5) of Schedule 3,

to the National Heritage Act 1983, for "the Employment Protection 
(Consolidation) Act 1978" substitute "the Employment Rights Act 1996".

The National Heritage (Scotland) Act 1985 (c.16)
24. In—

(a) paragraph 5(5) of Part I, and
(b) paragraph 16(5) of Part II,

of Schedule 1 to the National Heritage (Scotland) Act 1985, for "the 
Employment Protection (Consolidation) Act 1978" substitute "the Employment 
Rights Act 1996".

The Prosecution of Offences Act 1985 (c.23)
25.—(1) The Prosecution of Offences Act 1985 is amended as follows.

(2) In section 11(5), for "Schedule 13 to the Employment Protection 
(Consolidation) Act 1978" substitute "Chapter I of Part XIV of the Employment 
Rights Act 1996".

(3) In section 15(6), for the words from "be treated as" to "shall not be so 
treated" substitute "not be treated as transferred functions".

The Local Government Act 1985 (c.51) 
26.—(1) The Local Government Act 1985 is amended as follows.

(2) In section 54(2), for "Schedule 13 to the said Act of 1978" substitute 
"Chapter I of Part XIV of the Employment Rights Act 1996".

(3) In section 105(1), for "the Employment Protection (Consolidation) Act 
1978" substitute "the Employment Rights Act 1996".

The Trustee Savings Banks Act 1985 (c.58)
27. In section 3(7) of the Trustee Savings Banks Act 1985, for "paragraph 17(3) 

of Schedule 13 to the Employment Protection (Consolidation) Act 1978" 
substitute "section 218(3) of the Employment Rights Act 1996".

The Housing (ConsequentialProvisions) Act 1985 (c.71)
28. In paragraph 7(2)(b) of Schedule 4 to the Housing (Consequential 

Provisions) Act 1985, for "Schedule 13 to that Act" substitute "Chapter I of Part 
XIV of the Employment Rights Act 1996".

The Insolvency Act 1986 (c.45)
29. In paragraph 13 of Schedule 6 to the Insolvency Act 1986, for sub- 

paragraph (2) substitute—
"(2) An amount falls within this sub-paragraph if it is—

(a) a guarantee payment under Part III of the Employment Rights 
Act 1996 (employee without work to do);

(b) any payment for time off under section 53 (time off to look for 
work or arrange training) or section 56 (time off for ante-natal 
care) of that Act or under section 169 of the Trade Union and 
Labour Relations (Consolidation) Act 1992 (time off for carrying 
out trade union duties etc.);
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(c) remuneration on suspension on medical grounds, or on maternity 

grounds, under Part VII of the Employment Rights Act 1996; or
(d) remuneration under a protective award under section 189 of the 

Trade Union and Labour Relations (Consolidation) Act 1992 
(redundancy dismissal with compensation)."

The Legal Aid (Scotland) Act 1986 (c.47)
30. In paragraph 10(1) of Schedule 1 to the Legal Aid (Scotland) Act 1986, for 

"the Employment Protection (Consolidation) Act 1978" substitute "the 
Employment Rights Act 1996".

The Debtors (Scotland) Act 1987 (c.18)
31. In section 73(3)(g) of the Debtors (Scotland) Act 1987, for "section 81(1) 

of the Employment Protection (Consolidation) Act 1978" substitute "the 
Employment Rights Act 1996".

The Pilotage Act 1987 (c.21)
32. In section 25(6) of the Pilotage Act 1987, for "Schedule 13 to the 

Employment Protection (Consolidation) Act 1978" substitute "Chapter I of Part 
XIV of the Employment Rights Act 1996".

The Housing (Scotland) Act 1987 (c.26)
33. In paragraph 10(2)(b) of Schedule 22 to the Housing (Scotland) Act 1987, 

for "Schedule 13 to that Act" substitute "Chapter I of Part XIV of the 
Employment Rights Act 1996".

The Consumer Protection Act 1987 (c.43)
34. In section 22(5) of the Consumer Protection Act 1987, for "the 

Employment Protection (Consolidation) Act 1978" substitute "the Employment 
Rights Act 1996".

The Income and Corporation Taxes Act 1988 (c.l)
35.—(1) The Income and Corporation Taxes Act 1988 is amended as follows.
(2) In section 579—

(a) in subsections (3)(a) and (5)(a) and in subsection (4)(a) as it has effect 
for the purposes of corporation tax, for the words from "by which" to 
"rebate" substitute "of the redundancy payment or the corresponding 
amount of the other employer's payment", and

(b) in subsection (6), for "section 106 of the Employment Protection 
(Consolidation) Act 1978" substitute "section 166 of the Employment 
Rights Act 1996".

(3) In section 580(1}—
(a) in paragraph (a), for ", "employer's payment" and "rebate" have the 

same meaning as in the Employment Protection (Consolidation) Act 
1978 ("the 1978 Act")" substitute "and "employer's payment" have the 
same meaning as in Part XI of the Employment Rights Act 1996",

(b) in paragraph (b), for the words "of the relevant redundancy payment" 
onwards substitute "which would have been payable as a redundancy 
payment had one been payable;", and

(c) in paragraph (c), for "the 1978 Act" substitute "the Employment Rights 
Act 1996".

(4) In—
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(a) paragraph 19(a) of Part III of Schedule 9, and
(b) paragraph 2 of Schedule 10,

for "the Employment Protection (Consolidation) Act 1978" substitute "the 
Employment Rights Act 1996".

The Legal Aid Act 1988 (c.34)

36. In paragraph 7(1) of Schedule 7 to the Legal Aid Act 1988, for "the 
Employment Protection (Consolidation) Act 1978" substitute "the Employment 
Rights Act 1996".

The Education Reform Act 1988 (c.40)

37.—(1) The Education Reform Act 1988 is amended as follows.

(2) In section 174(2), for "Schedule 13 to that Act" substitute "Chapter I of 
Part XIV of the Employment Rights Act 1996".

(3) In section 203(7), for "section 55 of the Employment Protection 
(Consolidation) Act 1978" substitute "Part X of the Employment Rights Act 
1996".

(4) In section 221(2)(b), for "section 81 of the Employment Protection 
(Consolidation) Act 1978" substitute "section 135 of the Employment Rights 
Act 1996".

(5) In section 235—
(a) in subsection (1), for "the Employment Protection (Consolidation) Act 

1978" substitute "the Employment Rights Act 1996", and
(b) in subsection (2)(f), for "section 81 of the Employment Protection 

(Consolidation) Act 1978" substitute "section 139 of the Employment 
Rights Act 1996".

The Local Government Finance Act 1988 (c.41)

38. In paragraph 6(4) of Schedule 11 to the Local Government Finance Act 
1988, for "the Employment Protection (Consolidation) Act 1978" substitute "the 
Employment Rights Act 1996".

The Housing (Scotland) Act 1988 (c.43)

39. In paragraph 12(1) of Schedule 1 to the Housing (Scotland) Act 1988, for 
"the Employment Protection (Consolidation) Act 1978" substitute "the 
Employment Rights Act 1996".

The Health and Medicines Act 1988 (c.49)

40. In section 18 of the Health and Medicines Act 1988, for "the Employment 
Protection (Consolidation) Act 1978" substitute "the Employment Rights Act 
1996".

The Housing Act 1988 (c.50)

41. In paragraph 10(1) of Schedule 5 to the Housing Act 1988, for "the 
Employment Protection (Consolidation) Act 1978" substitute "the Employment 
Rights Act 1996".
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The Dock Work Act 1989 (c.13)

42. In section 6(3) of the Dock Work Act 1989—
(a) for "the 1978 Act" substitute "the Employment Rights Act 1996",
(b) for "section 151 of, and Schedule 13 to," substitute "Chapter I of Part 

XIV of,
(c) for "paragraph 15 of Schedule 13" substitute "section 216 of that 

Act", and
(d) for "paragraph 4 of that Schedule" substitute "section 212(1) of that

Act".

The Electricity Act 1989 (c.29)
43.—(1) The Electricity Act 1989 is amended as follows.
(2) In section 56(3), for "Schedule 13 to the said Act of 1978" substitute 

"Chapter I of Part XIV of the Employment Rights Act 1996".
(3) In-

(a) paragraph 4(1) of Schedule 14, and
(b) paragraph 4(1) of Schedule 15,

for the words from the beginning to "continuous" substitute "Chapter I of Part 
XIV of the Employment Rights Act 1996".

The Local Government and Housing Act 1989 (c.42)
44. In section 10 of the Local Government and Housing Act 1989—

(a) in subsection (1), for "subsection (4) of section 29 of the Employment 
Protection (Consolidation) Act 1978" substitute "section 50(4) of the 
Employment Rights Act 1996", and

(b) in subsection (2)—
(i) for "the Employment Protection (Consolidation) Act 1978" 

substitute "the Employment Rights Act 1996", and
(ii) for "subsection (1) of section 29" substitute "subsection (2) of 

section 50".

The National Health Service and Community Care Act 1990 (c.19)
45.—(1) The National Health Service and Community Care Act 1990 is 

amended as follows.
(2) In section 7(3)—

(a) for "Part VI of the Employment Protection (Consolidation) Act 1978" 
substitute "Part XI of the Employment Rights Act 1996", and

(b) for "the said Part VI" substitute "that Part of that Act".
(3) In-

(a) section 20(6), and
(b) section 49(3)(b),

for "the Employment Protection (Consolidation) Act 1978" substitute "the 
Employment Rights Act 1996".

(4) In section 60(3)—
(a) for "Part VI of the Employment Protection (Consolidation) Act 1978" 

substitute "Part XI of the Employment Rights Act 1996", and
(b) for "the said Part VI" substitute "that Part of that Act".
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The Enterprise and New Towns (Scotland) Act 1990 (c.35)

46. In paragraph 17(1) of Schedule 1 to the Enterprise and New Towns 
(Scotland) Act 1990, for "the Employment Protection (Consolidation) Act 1978" 
substitute "the Employment Rights Act 1996".

The Environmental Protection Act 1990 (c.43)
47. In paragraph 15 of Schedule 10 to the Environmental Protection Act 1990, 

for "the Employment Protection (Consolidation) Act 1978" substitute "the 
Employment Rights Act 1996".

The Natural Heritage (Scotland) Act 1991 (c.28)
48. In paragraph 4 of Schedule 4 to the Natural Heritage (Scotland) Act 1991, 

for "the Employment Protection (Consolidation) Act 1978" substitute "the 
Employment Rights Act 1996".

The Coal Mining Subsidence Act 1991 (c.45)
49. In section 30(7) of the Coal Mining Subsidence Act 1991—

(a) for "section 153(4) of the Employment Protection (Consolidation) Act 
1978" substitute "section 231 of the Employment Rights Act 1996", 
and

(b) for "meaning given by section 153(1) of the Employment Protection 
(Consolidation) Act 1978" substitute "same meaning as in the 
Employment Rights Act 1996".

The Ports Act 1991 (c.52)
50. In section 24(8) of the Ports Act 1991, for the words from the beginning 

to "continuous" substitute "Chapter I of Part XIV of the Employment Rights 
Act 1996".

The Social Security Contributions and Benefits Act 1992 (c.4)

51.—(1) The Social Security Contributions and Benefits Act 1992 is amended 
as follows.

(2) In section 6(5), for "section 81" onwards substitute "Part XI of the 
Employment Rights Act 1996 (redundancy payments) does not apply by virtue 
of section 199(2) or 209 of that Act."

(3) In—
(a) section 27(2)(b), and
(b) section 28(4),

for "section 81(2) of the Employment Protection (Consolidation) Act 1978" 
substitute "section 139(1) of the Employment Rights Act 1996".

(4) In section 112(3}—
(a) in paragraph (a), for "the Employment Protection (Consolidation) Act 

1978" substitute "the Employment Rights Act 1996",
(b) in paragraph (b), after "that Act" insert "or the Trade Union and 

Labour Relations (Consolidation) Act 1992", and
(c) in paragraph (c), for "the Employment Protection Act 1975" substitute 

"the Trade Union and Labour Relations (Consolidation) Act 1992".

(5) In section 171(1), for "section 55(2) to (7) of the Employment Protection 
(Consolidation) Act 1978" substitute "Part X of the Employment Rights Act 
1996".
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The Further and Higher Education Act 1992 (c.13)

52.—(1) The Further and Higher Education Act 1992 is amended as follows.
(2) In section 35—

(a) in subsection (l)(c)—
(i) for "section 84 of the Employment Protection (Consolidation) 

Act 1978" substitute "section 138 of the Employment Rights Act 
1996", and

(ii) for "Part VI" substitute "Part XI", and
(b) in subsection (2), for "Schedule 13 to" substitute "Chapter I of Part 

XIV of.
(3) In section 49(2)(b), for "section 81 of the Employment Protection 

(Consolidation) Act 1978" substitute "Part XI of the Employment Rights Act 
1996".

(4) In section 90(1), for "the Employment Protection (Consolidation) Act 
1978" substitute "the Employment Rights Act 1996".

The Timeshare Act 1992 (c.35)
53. In section 1 of the Timeshare Act 1992—

(a) in subsection (3)(b), for "as defined in section 153 of the Employment 
Protection (Consolidation) Act 1978" substitute "within the meaning 
of the Employment Rights Act 1996", and

(b) in subsection (8)(b), for "section 153 of the Employment Protection 
(Consolidation) Act 1978" substitute "the Employment Rights Act 
1996".

The Further and Higher Education (Scotland) Act 1992 (c.37)
54. In section 33(3)(b) of the Further and Higher Education (Scotland) Act 

1992, for "section 81 of the Employment Protection (Consolidation) Act 1978" 
substitute "section 135 of the Employment Rights Act 1996".

The Museums and Galleries Act 1992 (c.44)
55. In section 1(7) of the Museums and Galleries Act 1992, for "paragraph 

17(3) of Schedule 13 to the Employment Protection (Consolidation) Act 1978" 
substitute "section 218(3) of the Employment Rights Act 1996".

The Trade Union and Labour Relations (Consolidation) Act 1992 (c.52)
56.—(1) The Trade Union and Labour Relations (Consolidation) Act 1992 is 

amended as follows.
(2) In section 67(8)—

(a) in paragraph (a), for "paragraph 8(1 )(b) of Schedule 14 to the 
Employment Protection (Consolidation) Act 1978" substitute "section 
227(1 )(a) of the Employment Rights Act 1996", and

(b) in paragraph (b), for "section 75" substitute "section 124(1)".
(3) In section 68(11), for "Part I of the Wages Act 1986" substitute "the 

Employment Rights Act 1996".
(4) In section 68A(4>—

(a) in paragraph (a), for "the Employment Protection (Consolidation) Act 
1978" substitute "the Employment Rights Act 1996", and

(b) in paragraph (b), for "section 1(1) of the Wages Act 1986" substitute 
"section 13 of that Act".



Employment Rights Act 1996 c. 18 157

SCH. 1
(5) In section 88—

(a) in subsection (2), for "section 1 of the Wages Act 1986" substitute 
"section 13 of the Employment Rights Act 1996",

(b) in subsection (3), for "section 5 of the Wages Act 1986" substitute 
"section 23 of the Employment Rights Act 1996", and

(c) in subsection (4), for "section 5(2) of the Wages Act 1986" substitute 
"section 23(2) of the Employment Rights Act 1996".

(6) In section 140(4), for "section 75 of the Employment Protection 
(Consolidation) Act 1978" substitute "section 124(1) of the Employment Rights 
Act 1996".

(7) In—
(a) section 152(1), and
(b) section 153,

for "Part V of the Employment Protection (Consolidation) Act 1978" substitute 
"Part X of the Employment Rights Act 1996".

(8) In section 154, for "Section 64 of the Employment Protection 
(Consolidation) Act 1978 (qualifying period and upper age limit for unfair 
dismissal protection) does" substitute "Sections 108 and 109 of the Employment 
Rights Act 1996 (qualifying period and upper age limit for unfair dismissal 
protection) do".

(9) In section 156—
(a) in subsection (1), for "subsection (7A), (7B) or (9) of section 73 of the 

Employment Protection (Consolidation) Act 1978" substitute "section 
122 of the Employment Rights Act 1996", and

(b) in subsection (2), for "subsection (7B)" substitute "subsection (2)".

(10) In section 157—
(a) in subsection (1), for "section 73(2) of the Employment Protection 

(Consolidation) Act 1978" substitute "section 121 of the Employment 
Rights Act 1996", and

(b) in subsection (2), for "section 71(2)(b) of the Employment Protection 
(Consolidation) Act 1978" substitute "section 117(3)(b) of the 
Employment Rights Act 1996".

(11) In section 158—
(a) in subsection (2), for "section 71(2)(a) of the Employment Protection 

(Consolidation) Act 1978" substitute "section 117(3)(a) of the 
Employment Rights Act 1996",

(b) in subsection (3), for "section 73(5) of the Employment Protection 
(Consolidation) Act 1978" substitute "section 119(4) of the 
Employment Rights Act 1996", and

(c) in subsection (7), for the words from the beginning to "Part" 
substitute—

"(7) Chapter II of Part XIV of the Employment Rights Act 
1996 (calculation of a week's pay) applies for the purposes of 
this section with the substitution for section 226 of the 
following—

For the purposes of this Chapter".

(12) In section 167—
(a) in subsection (1), for "Part V of the Employment Protection 

(Consolidation) Act 1978" substitute "Part X of the Employment 
Rights Act 1996", and

(b) in subsection (2)—
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(i) for "section 67 of the Employment Protection (Consolidation) 

Act 1978" substitute "section 111 of the Employment Rights Act 
1996",

(ii) for "section 68(2) or 71(2)(a)" substitute "section 112(4) or 
117(3)(a)",and

(iii) for "section 69" substitute "section 113".
(13) In section 176(6)—

(a) in paragraph (a), for "paragraph 8(1 )(b) of Schedule 14 to the 
Employment Protection (Consolidation) Act 1978" substitute "section 
227(1 )(a) of the Employment Rights Act 1996", and

(b) in paragraph (b), for "section 75" substitute "section 124(1)".
(14) In section 190—

(a) in subsection (4)—
(i) for "Schedule 3 to the Employment Protection (Consolidation) 

Act 1978" substitute "sections 87 to 91 of the Employment Rights 
Act 1996", and

(ii) for "section 49(1)" substitute "section 86(1)", and
(b) in subsection (5)—

(i) for "Schedule 14 to the Employment Protection 
(Consolidation) Act 1978" substitute "Chapter II of Part XIV of the 
Employment Rights Act 1996",

(ii) for "Part II of that Schedule" substitute "that Chapter", and
(iii) for "paragraph 7(1 )(k) or (1) of that Schedule" substitute 

"section 226(5)".

(15) In sections 237(1 A) and 238(2A)—
(a) for "section 57A, 57AA or 60 of the Employment Protection 

(Consolidation) Act 1978 (dismissal in health and safety cases, 
employee representative and maternity cases)" substitute "section 
99(1) to (3), 100 or 103 of the Employment Rights Act 1996 (dismissal 
in maternity, health and safety and employee representative cases)", 
and

(b) for "section 59" substitute "section 105(9)".

(16) In section 239—
(a) in subsection (1), for "Part V of the Employment Protection 

(Consolidation) Act 1978" substitute "Part X of the Employment 
Rights Act 1996",

(b) in subsection (2), for "section 67(2)" substitute "section 111(2)", and
(c) in subsection (3), for "sections 57 to 61 of the Employment Protection 

(Consolidation) Act 1978" substitute "sections 98 to 106 of the 
Employment Rights Act 1996".

(17) In section 278(6), for "Subsections (4) to (9) of section 139 of the 
Employment Protection (Consolidation) Act 1978" substitute "Subsections (6) 
to (12) of section 195 of the Employment Rights Act 1996".

(18) In section 282, for subsection (2) substitute—

"(2) Chapter I of Part XIV of the Employment Rights Act 1996 
(computation of period of continuous employment), and any provision 
modifying or supplementing that Chapter for the purposes of that Act, 
apply for the purposes of this section."

(19) In section 298, for "section 55 of the Employment Protection 
(Consolidation) Act 1978" substitute "Part X of the Employment Rights Act 
1996".
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The Tribunals and Inquiries Act 1992 (c.53)

51. In section 11(2) of the Tribunals and Inquiries Act 1992, for "Subsection 
(1)" substitute "This section".

The Social Security Act 1993 (c.3)

58. In section 2(4)(b) of the Social Security Act 1993, for "sections 106(2) and 
122(1) of the Employment Protection (Consolidation) Act 1978" substitute 
"sections 167(1) and 182 of the Employment Rights Act 1996".

The Education Act 1993 (c.35)

59. In section 305(1) of the Education Act 1993, for "the Employment 
Protection (Consolidation) Act 1978" substitute "the Employment Rights Act 
1996".

The Railways Act 1993 (c.43)

60.—(1) The Railways Act 1993 is amended as follows.

(2) In section 93(5), (6) and (12), for "the Employment Protection 
(Consolidation) Act 1978" substitute "the Employment Rights Act 1996".

(3) In paragraph 6 of Schedule 11, for sub-paragraphs (10) to (12) substitute—

"(10) Chapter I of Part XIV of the Employment Rights Act 1996, except 
section 218(6), shall apply for the purposes of this paragraph as it applies 
for the purposes of that Act."

The Pension Schemes Act 1993 (c.48) 

61.—(1) The Pension Schemes Act 1993 is amended as follows.

(2) In section 123(3), for "the Employment Protection (Consolidation) Act 
1978" substitute "the Employment Rights Act 1996".

(3) In section 124(4), for ", maternity pay under Part III" onwards substitute 
"and any payment such as is referred to in section 184(2) of the Employment 
Rights Act 1996".

(4) In section 165—
(a) in subsection (7), for "section 137 of the Employment Protection 

(Consolidation) Act 1978" substitute "section 201 of the Employment 
Rights Act 1996", and

(b) in subsection (8), for "section 144(5) of the Employment Protection 
(Consolidation) Act 1978" substitute "section 199(5) of the 
Employment Rights Act 1996".

The Finance Act 1994 (c.9) 

62. In paragraph 27 of Schedule 24 to the Finance Act 1994—
(a) for sub-paragraphs (9) to (11) substitute—

"(9) Chapter I of Part XIV of the Employment Rights Act 
1996, except section 218(6), shall apply for the purposes of this 
paragraph as it applies for the purposes of that Act.", and

(b) in sub-paragraph (13), for "sub-paragraphs (11) and" substitute "sub- 
paragraph".
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The Local Government (Wales) Act 1994 (c.19)

63.—(1) The Local Government (Wales) Act 1994 is amended as follows.
(2) In section 41—

(a) in subsection (1)—
(i) for "section 84 of the Employment Protection (Consolidation) 

Act 1978" substitute "section 138 of the Employment Rights Act 
1996", and

(ii) for "Part VI" substitute "Part XI", and
(b) in subsection (2), for "Schedule 13 to the Act of 1978" substitute 

"Chapter I of Part XIV of the Employment Rights Act 1996".
(3) In section 43—

(a) in subsection (6), for "section 82(5) or (6) or 84(3) of the Employment 
Protection (Consolidation) Act 1978" substitute "section 138 or 141 of 
the Employment Rights Act 1996", and

(b) in subsection (7), for "Part VI of the Act of 1978" substitute "Part XI 
of the Employment Rights Act 1996".

(4) In section 44—
(a) in subsection (1), for "Part IV, V or VI of the Employment Protection 

(Consolidation) Act 1978" substitute "Part IX, X or XI of the 
Employment Rights Act 1996",

(b) in subsection (3), for "sections 101, 102,108 and 119 of the Act of 1978" 
substitute "sections 164, 165, 170 and 179 of the Employment Rights 
Act 1996", and

(c) in subsection (4), for "sections 81(4), 82(1) and 101 of the Act of 1978, 
and in Schedule 4 to that Act," substitute "sections 155, 156, 162 and 
164 of the Employment Rights Act 1996".

(5) In section 45(5), for "the Employment Protection (Consolidation) Act 
1978" substitute "the Employment Rights Act 1996".

The Coal Industry Act 1994 (c.21)
64. In paragraph 4(11) of Schedule 5 to the Coal Industry Act 1994, for the 

words from the beginning to "that Schedule" substitute "Chapter I of Part XIV 
of the Employment Rights Act 1996, except section 218(6),".

The Criminal Justice and Public Order Act 1994 (c.33)
65. In section 126(2) of the Criminal Justice and Public Order Act 1994, for 

paragraph (a) substitute—
"(a) the Trade Union and Labour Relations (Consolidation) Act 

1992 and the Employment Rights Act 1996;".

The Local Government etc. (Scotland) Act 1994 (c.39)
66.—(1) The Local Government etc. (Scotland) Act 1994 is amended as 

follows.
(2) In section 10—

(a) in subsection (1)—
(i) for "section 84 of the Employment Protection (Consolidation) 

Act 1978" substitute "section 138 of the Employment Rights Act 
1996", and

(ii) for "Part VI" substitute "Part XI", and
(b) in subsection (2), for "Schedule 13 to the said Act of 1978" substitute 

"Chapter I of Part XIV of the Employment Rights Act 1996".
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(3) In section 13—

(a) in subsection (5), for the words from "subsections" to "1978" substitute 
"section 138 or 141 of the Employment Rights Act 1996 (renewal of 
contract or re-engagement)", and

(b) in subsection (6), for "Part VI of the said Act of 1978" substitute "Part 
XI of the Employment Rights Act 1996".

(4) In section 14(1), for "Part VI of the Employment Protection 
(Consolidation) Act 1978" substitute "Part XI of the Employment Rights Act 
1996".

The Jobseekers Act 1995 (c.18) 
67.—(1) The Jobseekers Act 1995 is amended as follows.
(2) In—

(a) section 14(3)(b), and
(b) section 19(7),

for "section 81(2) of the Employment Protection (Consolidation) Act 1978" 
substitute "section 139(1) of the Employment Rights Act 1996".

(3) In paragraph 6(2)(a)(i) of Schedule 1, for "the Employment Protection 
(Consolidation) Act 1978" substitute "the Employment Rights Act 1996".

The Environment Act 1995 (c.25)
68. In paragraph 3 of Schedule 2 to the Environment Act 1995—

(a) in sub-paragraph (6), for "section 84 of the Employment Protection 
(Consolidation) Act 1978" substitute "section 138 of the Employment 
Rights Act 1996", and

(b) in sub-paragraph (7), for "Schedule 13 to the Employment Protection 
(Consolidation) Act 1978" substitute "Chapter I of Part XIV of the 
Employment Rights Act 1996".

The Disability Discrimination Act 1995 (c.50)

69.—(1) The Disability Discrimination Act 1995 is amended as follows.
(2) In section 50(9)(a), for "the Employment Protection (Consolidation) Act 

1978" substitute "the Employment Rights Act 1996".
(3) In section 65(2), for "section 139 of the Employment Protection 

(Consolidation) Act 1978" substitute "section 195 of the Employment Rights 
Act 1996".

SCHEDULE 2 Section 241. 
TRANSITIONAL PROVISIONS, SAVINGS AND TRANSITORY PROVISIONS

PARTI
TRANSITIONAL PROVISIONS AND SAVINGS 

General transitionals and savings
1. The substitution of this Act for the provisions repealed or revoked by this 

Act does not affect the continuity of the law.
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2.—(1) Anything done, or having effect as done, (including the making of 

subordinate legislation) under or for the purposes of any provision repealed or 
revoked by this Act has effect as if done under or for the purposes of any 
corresponding provision of this Act.

(2) Sub-paragraph (1) does not apply to the making of any subordinate 
legislation to the extent that it is reproduced in this Act.

3. Any reference (express or implied) in this Act or any other enactment, or in 
any instrument or document, to a provision of this Act is (so far as the context 
permits) to be read as (according to the context) being or including in relation to 
times, circumstances and purposes before the commencement of this Act a 
reference to the corresponding provision repealed or revoked by this Act.

4.—(1) Any reference (express or implied) in any enactment, or in any 
instrument or document, to a provision repealed or revoked by this Act is (so far 
as the context permits) to be read as (according to the context) being or including 
in relation to times, circumstances and purposes after the commencement of this 
Act a reference to the corresponding provision of this Act.

(2) In particular, where a power conferred by an Act is expressed to be 
exercisable in relation to enactments contained in Acts passed before or in the 
same Session as the Act conferring the power, the power is also exercisable in 
relation to provisions of this Act which reproduce such enactments.

1978 c. 30. 5. Paragraphs 1 to 4 have effect in place of section 17(2) of the Interpretation 
Act 1978 (but are without prejudice to any other provision of that Act).

Preservation of old transitionuls and savings
6.—(1) The repeal by this Act of an enactment previously repealed subject to 

savings (whether or not in the repealing enactment) does not affect the continued 
operation of those savings.

(2) The repeal by this Act of a saving made on the previous repeal of an 
enactment does not affect the operation of the saving in so far as it remains 
capable of having effect.

(3) Where the purpose of an enactment repealed by this Act was to secure that 
the substitution of the provisions of the Act containing that enactment for 
provisions repealed by that Act did not affect the continuity of the law, the 
enactment repealed by this Act continues to have effect in so far as it is capable 
of doing so.

Employment particulars
1.—(]) In this paragraph "pre-TURERA employee" means an employee 

whose employment with his employer began before 30th November 1993 (the
1993 c. 19. day on which section 26 of the Trade Union Reform and Employment Rights 

Act 1993 came into force), whether or not the provisions of sections 1 to 6 of the
1978 c. 44. Employment Protection (Consolidation) Act 1978, as they had effect before the 

substitution made by that section, applied to him before that date.

(2) Subject to the following provisions of this paragraph, sections 1 to 7 of this 
Act do not apply to a pre-TURERA employee (but the provisions of sections 1 
to 6 of the Employment Protection (Consolidation) Act 1978, as they had effect 
before the substitution made by section 26 of the Trade Union Reform and 
Employment Rights Act 1993, continue in force in his case).

(3) Where a pre-TURERA employee, at any time—
(a) on or after the day on which this Act comes into force, and
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(b) either before the end of his employment or within the period of three 

months beginning with the day on which his employment ends,
requests from his employer a statement under section 1 of this Act, the employer 
shall (subject to section 5 and any other provision disapplying or having the effect 
of disapplying sections 1 to 4) be treated as being required by section 1 to give 
him a written statement under that section not later than two months after the 
request is made; and section 4 of this Act shall (subject to that) apply in relation 
to the employee after he makes the request.

(4) An employer is not required to give an employee a statement under section 
1 pursuant to sub-paragraph (3)—

(a) on more than one occasion, or
(b) if he has already given him a statement pursuant to paragraph 3(3) of

Schedule 9 to the Trade Union Reform and Employment Rights Act 1993 c. 19. 
1993.

(5) Where—
(a) on or after the day on which this Act comes into force there is in the case 

of a pre-TURERA employee a change in any of the matters particulars 
of which would, had he been given a statement of particulars on 30th 
November 1993 under section 1 of the Employment Protection 1978 c. 44. 
(Consolidation) Act 1978 (as substituted by section 26 of the Trade 
Union Reform and Employment Rights Act 1993), have been included 
or referred to in the statement, and

(b) he has not previously requested a statement under sub-paragraph (3) or 
paragraph 3(3) of Schedule 9 to the Trade Union Reform and 
Employment Rights Act 1993,

subsections (1) and (6) of section 4 of this Act shall be treated (subject to section 
5 and any other provision disapplying or having the effect of disapplying section 
4) as requiring his employer to give him a written statement containing 
particulars of the change at the time specified in subsection (3) of section 4; and 
the other provisions of section 4 apply accordingly.

Monetary limits in old cases

8. In relation to any case in which (but for this Act) a limit lower than that set 
by Article 3 of the Employment Protection (Increase of Limits) Order 1995 S.I. 1995/1953. 
would have applied in accordance with Article 4 of that Order, this Act has effect 
as if it reproduced that lower limit.

Shop workers and betting workers to whom old maternity provisions applied

9.—(1) This paragraph applies where an employee exercised a right to return 
to work under Part III of the Employment Protection (Consolidation) Act 1978 
at a time when the amendments of that Part made by the Trade Union Reform 
and Employment Rights Act 1993 did not have effect in her case (so that her right 
was a right to return to work in the job in which she was employed under the 
original contract of employment).

(2) Section 36(4) shall have effect as if for paragraph (b) there were 
substituted—

"(b) under her original contract of employment, she was a shop 
worker, or a betting worker, but was not employed to work only 
on Sunday."

(3) If the employee was employed as a shop worker under her original 
contract of employment, she shall not be regarded as failing to satisfy the 
condition in section 36(2)(a) or (c) or 41(l)(c) merely because during her 
pregnancy she was employed under a different contract of employment by virtue
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1978 c. 44. °f section 60(2) of the Employment Protection (Consolidation) Act 1978 (as it 
]9g, ]9 had effect before the commencement of section 24 of the Trade Union Reform 

and Employment Rights Act 1993) or otherwise by reason of her pregnancy.
(4) In this paragraph, and in section 36(4)(b) as substituted by sub-paragraph 

(2), "original contract of employment" has the meaning given by section 153(1) 
of the Employment Protection (Consolidation) Act 1978 as originally enacted.

Validity of provisions deriving from certain regulations
10. Any question as to the validity of any of sections 47, 61, 62, 63 and 103, 

S.I. 1995/2587. which derive from the Collective Redundancies and Transfer of Undertakings
(Protection of Employment) (Amendment) Regulations 1995 made under 

1972c. 68. subsection (2) of section 2 of the European Communities Act 1972, shall be
determined as if those provisions were contained in regulations made under that
subsection.

Unfair dismissal
11. Part X does not apply to a dismissal from employment under a contract 

for a fixed term of two years or more (not being a contract of apprenticeship) if—
(a) the contract was made before 28th February 1972, and
(b) the dismissal consists only of the expiry of that term without its being 

renewed.

Redundancy payments
12.—(1) Section 135 does not apply to an employee who immediately before 

the relevant date is employed under a contract for a fixed term of two years or 
more (not being a contract of apprenticeship) if the contract was made before 6th 
December 1965.

(2) Section 197(3) does not apply if the contract was made before 6th 
December 1965.

Periods of employment
13.—(1) The reference in section 215(2)(b) to a person being an employed 

1992 c. 4. earner for the purposes of the Social Security Contributions and Benefits Act 
1992 in respect of whom a secondary Class 1 contribution was payable under that 
Act (whether or not it was in fact paid) shall be construed—

(a) as respects a week of employment after 1st June 1976 and before 1st July 
1992, as a reference to a person being an employed earner for the

1975c. 14. purposes of the Social Security Act 1975 in respect of whom a
secondary Class 1 contribution was payable under that Act (whether or 
not it was in fact paid),

(b) as respects a week of employment after 6th April 1975 and before 1st 
June 1976, as a reference to a person being an employed earner for the 
purposes of the Social Security Act 1975, and

(c) as respects a week of employment before 6th April 1975, as a reference 
to a person being an employee in respect of whom an employer's 
contribution was payable in respect of the corresponding contribution 
week (whether or not it was in fact paid).

(2) For the purposes of the application of sub-paragraph (1) to a week of 
employment where the corresponding contribution week began before 5th July 
1948, an employer's contribution shall be treated as payable as mentioned in that 
sub-paragraph if such a contribution would have been so payable had the 
statutory provisions relating to national insurance in force on 5th July 1948 been 
in force in that contribution week.
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(3) The references in subsection (4) of section 215 to the Social Security 
Contributions and Benefits Act 1992 include the Social Security Act 1975; and 
that subsection applies to any question arising whether an employer's 
contribution was or would have been payable as mentioned in sub-paragraph (1) 
or (2).

SCH. 2 
1992c. 4. 
1975 c. 14.

(4) In this paragraph—
"employer's contribution" has the same meaning as in the National 1965 c. 51. 

Insurance Act 1965, and
"corresponding contribution week", in relation to a week of employment, 

means a contribution week (within the meaning of that Act) of which 
so much as falls within the period beginning with midnight between 
Sunday and Monday and ending with Saturday also falls within that 
week of employment.

14.—(1) Subject to paragraph 13 and sub-paragraphs (2) and (3) of this 
paragraph, Chapter I of Part XIV applies to periods before this Act comes into 
force as it applies to later periods.

(2) If, during the whole or any part of a week beginning before 6th July 1964, 
an employee was absent from work—

(a) because he was taking part in a strike, or
(b) because of a lock-out by his employer, 

the week counts as a period of employment.

(3) Any week which counted as a period of employment in the computation 
of a period of employment for the purposes of the Employment Protection 1978c. 44. 
(Consolidation) Act 1978 counts as a period of employment for the purposes of 
this Act; and any week which did not break the continuity of a person's 
employment for the purposes of that Act shall not break the continuity of a 
period of employment for the purposes of this Act.

PART II 
TRANSITORY PROVISIONS

Occupational pension scheme trustees

15.—(1) If sections 42 to 46 of the Pensions Act 1995 have not come into force 
before the commencement of this Act, this Act shall have effect with the omission 
of sections 46, 58 to 60 and 102 until the relevant commencement date.

(2) The reference in sub-paragraph (1) to the relevant commencement date is 
a reference—

(a) if an order has been made before the commencement of this Act 
appointing a day after that commencement as the day on which 
sections 42 to 46 of the Pensions Act 1995 are to come into force, to the 
day so appointed, and

(b) otherwise, to such day as the Secretary of State may by order appoint.

1995c. 26.

Armed forces

\ 6.—(i) If section 31 of the Trade Union Reform and Employment Rights Act 
1993 has not come into force before the commencement of this Act, this Act shall 
have effect until the relevant commencement date as if for section 192 there were 
substituted—
"Armed forces. 192. Section 191—

(a) does not apply to service as a member of the naval, 
military or air forces of the Crown, but

1993c. 19.
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SCH. 2

1996c. 14.

1993 c. 19.

1980 c. 9.

1995c. 50.

(b) does apply to employment by an association 
established for the purposes of Part XI of the Reserve 
Forces Act 1996."

(2) The reference in sub-paragraph (1) to the relevant commencement date is 
a reference—

(a) if an order has been made before the commencement of this Act 
appointing a day after that commencement as the day on which section 
31 of the Trade Union Reform and Employment Rights Act 1993 is to 
come into force, to the day so appointed, and

(b) otherwise, to such day as the Secretary of State may by order appoint.

17.—(1) If Part XI of the Reserve Forces Act 1996 has not come into force 
before the commencement of this Act, section 192 of this Act shall have effect 
until the relevant commencement date as if for "Part XI of the Reserve Forces 
Act 1996" there were substituted "Part VI of the Reserve Forces Act 1980".

(2) The reference in sub-paragraph (1) to the relevant commencement date is 
a reference—

(a) if an order has been made before the commencement of this Act 
appointing a day after that commencement as the day on which Part 
XI of the Reserve Forces Act 1996 is to come into force, to the day so 
appointed, and

(b) otherwise, to such day as the Secretary of State may by order appoint.

Disability discrimination
18.—(1) If paragraph 3 of Schedule 6 to the Disability Discrimination Act 

1995 has not come into force before the commencement of this Act, this Act shall 
have effect with the omission of subsections (3)(d) and (4)(a)(iv) of section 219 
until the relevant commencement date.

(2) The reference in sub-paragraph (1) to the relevant commencement date is 
a reference—

(a) if an order has been made before the commencement of this Act 
appointing a day after that commencement as the day on which 
paragraph 3 of Schedule 6 to the Disability Discrimination Act 1995 is 
to come into force, to the day so appointed, and

(b) otherwise, to such day as the Secretary of State may by order appoint.

Section 242.

Chapter

1963 c. 2.

1969c. 48. 
1971 c. 11.

1976c. 74.

SCHEDULE 3
REPEALS AND REVOCATIONS

PARTI
REPEALS

Short title

The Betting, Gaming and 
Lotteries Act 1963.

The Post Office Act 1969.
The Atomic Energy 

Authority Act 1971.
The Race Relations Act 1976.

Extent of repeal

Section 31 A.
In Schedule 5A, paragraphs 

1 to 20 and 22.
In Schedule 9, paragraph 33. 
Section 10(1).

In Schedule 2, in paragraph
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Chapter

1978c. 44.

1980c. 20. 
1980 c. 42.

1980 c. 43.

1980 c. 48.

1981 c. 64. 
1982c. 16.

1982 c. 23. 

1982 c. 24.

Short title

The Employment Protection 
(Consolidation) Act 1978.

The Education Act 1980. 
The Employment Act 1980.

The Magistrates' Courts 
Act 1980.

The Finance Act 1980.

The New Towns Act 1981. 
The Civil Aviation Act 1982.

The Oil and Gas 
(Enterprise) Act 1982.

The Social Security and

SCH. 3
Extent of repeal

11, in sub-paragraph (1), 
the words "and the 
following" and sub- 
paragraphs (2), (3) and (5) 
and paragraphs 12 and 13.

Sections 1 to 6. 
Sections 8 to 22C. 
Sections 29 to 47. 
Sections 49 to 57A. 
Sections 59 to 61. 
Sections 63 to 93. 
Section 96. 
Sections 98 to 102. 
Sections 106 to 108. 
Sections 110 to 112. 
Sections 114 to 120. 
Section 122. 
Sections 124 to 127. 
Section 129. 
Section 137. 
Section 138(1) to (6), (7)(a)

to (d) and (0 and (8). 
Section 139(l)(a) to (c) and

(e) and (2) to (9). 
Section 139A(1), (2), (3)(b)

and (4) to (6). 
Sections 140 to 142. 
Section 144. 
Section 146. 
Section 146A. 
Sections 148 to 160. 
Schedules 1 to 4. 
Schedule 7. 
Schedule 8. 
Schedules 12 to 17.
In Schedule 1, paragraph 30.
Section 6.
Section 8(2).
Section 9.
Sections 12 to 14.
Section 20.
Section 21.
In Schedule 1, paragraphs 1,

8,11,13,20,22,23,25,31
and 33. 

Schedule 2.
In Schedule 7, paragraph

175.
In Schedule 19, paragraph 

5(4).
Section 54(6).
In Schedule 3, paragraphs 6 

and 8(1).
In Schedule 3, paragraph 40. 

In Schedule 2, paragraph 13.



168 c. 18 Employment Rights Act 1996
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Chapter

1982C.46.

1983 c. 23.

1983 c. 41.

1984 c. 36.

1985 c. 17.

1985 c. 51.

1985 c. 65.

1985 c. 66.

1985 c. 71.

1986 c. 45.

1986 c. 47.

1986 c. 48.

Short title

Housing Benefits Act 
1982.

The Employment Act 1982.

The Water Act 1983.

The Health and Social 
Services and Social 
Security Adjudications 
Act 1983.

The Mental Health 
(Scotland) Act 1984.

The Reserve Forces 
(Safeguard of 
Employment) Act 1985.

The Local Government Act 
1985.

The Insolvency Act 1985.

The Bankruptcy (Scotland) 
Act 1985.

The Housing 
(Consequential 
Provisions) Act 1985.

The Insolvency Act 1986.

The Legal Aid (Scotland) 
Act 1986.

The Wages Act 1986.

Extent of repeal

Section 20.
Section 21(1) and (3).
In Schedule 2, paragraphs 1

to 5, 6(2), (4) and (5), 7(1) 
and (2) and 9.

In Schedule 3, in Part I, 
paragraphs 1, 2, 4 and 6 
and, in Part II, 
paragraphs 15, 21 to 23, 
25, 26, 27(1) and 28 to 30.

Schedule 4.
In Schedule 2, in Part I, 

paragraph 8(1 )(b).
In Schedule 9, in Part I, 

paragraph 25.

Section 126(2)(c).

In Schedule 4, paragraph 6.

In section 53, subsection (5) 
and, in subsection (6), the 
words "Except as 
provided in subsection (5) 
above" and "a 
redundancy payment 
under Part VI of the said 
Act of 1978 or to".

Section 55(3) to (5).
Section 59(1) to (3).
Section 218.
In Schedule 8, paragraph 

31(1), (2) and (5).
In Schedule 7, in Part I, 

paragraph 14(1), (2) and 
(4)-

In Schedule 4, paragraph 
7(2)(a).

In Schedule 14, the entries 
relating to the 
Employment Protection 
(Consolidation) Act 1978.

In Schedule 1, in paragraph 
10(2)(a), the words "Part 
VI of the Employment 
Protection
(Consolidation) Act 1978 
shall not apply to him 
and".

Sections 1 to 11.
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Chapter

1986c. 50. 

1986c. 59.

1987 c. 26.

1988 c. I.

1988 c. 4. 

1988 c. 20. 

1988c. 34.

1988 c. 40.

1988c. 43.

Short title

The Social Security Act 
1986.

The Sex Discrimination Act 
1986.

The Housing (Scotland) 
Act 1987.

The Income and 
Corporation Taxes Act 
1988.

The Norfolk and Suffolk 
Broads Act 1988.

The Dartford-Thurrock 
Crossing Act 1988.

The Legal Aid Act 1988.

The Education Reform Act 
1988.

The Housing (Scotland) 
Act 1988.

SCH. 3
Extent of repeal

Sections 28 to 33.
Schedule 1.
In Schedule 4, paragraph 4.
Schedule 5.
In Schedule 6, paragraph 10.
In Schedule 10, in Part IV, 

paragraphs 76 and 81.
Section 3.

In Schedule 22, in Part II, 
paragraph 10(2)(a).

Section 150(b).
In section 579, subsection 

(2)(a), in subsections 
(2)(b) and (3)(b) and in 
subsection (4)(b) as it has 
effect otherwise than for 
the purposes of 
corporation tax, the word 
"net" and, in subsection 
(5)(b), the words ", and 
the full amount of the 
rebate".

Section 580(2).
In Schedule 6, paragraph 19.

In Schedule 5, in Part I, 
paragraph 2(2).

In Schedule 7, in paragraph 
7(3), the words "Part VI 
of the Employment 
Protection
(Consolidation) Act 1978 
shall not apply to him 
and".

In section 173, subsection (6) 
and, in subsection (7), the 
words "Except as 
provided in subsection (6) 
above" and "a 
redundancy payment 
under Part VI of the Act 
of 1978 mentioned above 
or to".

Section 175(3) to (5).
Section 178(1) and (2).
In Schedule 12, in Part I, 

paragraph 23 and, in Part 
III, paragraph 80.

In Schedule 1, in paragraph 
12(2), the words "Part VI 
of the Employment 
Protection
(Consolidation) Act 1978 
shall not apply to him 
and".
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SCH. 3
Chapter

1988 c. 50.

1989 c. 13.

1989 c. 15.

1989 c. 29. 
1989 c. 38.

1989 c. 39.

1990 c. 19.

1990 c. 35. 

1990 c. 38.

1990 c. 43.

Short title

The Housing Act 1988.

The Dock Work Act 1989.

The Water Act 1989.

The Electricity Act 1989. 
The Employment Act 1989.

The Self-Governing Schools 
etc. (Scotland) Act 1989.

The National Health Service 
and Community Care 
Act 1990.

The Enterprise and New 
Towns (Scotland) Act 
1990.

The Employment Act 1990.

The Environmental 
Protection Act 1990.

Extent of repeal

In Schedule 5, in paragraph 
10(2), the words "Part VI 
of the Employment 
Protection
(Consolidation) Act 1978 
shall not apply to him 
and".

Section 6(2). 
Section 7(4).
In Schedule 2, paragraphs 6 

and 7.
In section 194(7)(d), the 

words "and the 
Employment Protection 
(Consolidation) Act 
1978".

In Schedule 25, paragraph 
56.

Section 56(2).
Sections 15 to 18.
Section 19(1).
In section 27(1), the words

"and 16 to 19". 
In section 29(1), the

definition of "the 1978
Act".

Section 30(3)(f). 
In Schedule 6, paragraphs 21

to 25. 
In Schedule 9, paragraphs 3

to 5.
In Schedule 10, paragraph 7. 

In Schedule 9, paragraph 20.

In Schedule 1, in paragraph 
17(2), the words "Part VI 
of the said Act of 1978 
shall not apply to him 
and".

Section 13(1), (2) and (4).
Section 16.
In section 17, subsection (1)

and, in subsection (2), the
words "Apart from this
section,". 

In Schedule 2, paragraph
1(1) and (3) to (6). 

Schedule 3.
In Schedule 10, in paragraph 

16, the words "Part VI of 
the Employment 
Protection
(Consolidation) Act 1978 
shall not apply to him
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SCH. 3
Chapter

1991c. 28.

1992c.6.

1992c. 13. 

1992c. 37.

1992 c. 52.

1993 c. 19.

1993 c. 48.

1994c. 10. 

1994c. 18.

1994c.20. 

1994C.40.

1995c. 17. 

1995c. 25.

1995c.26.

Short title

The Natural Heritage 
(Scotland) Act 1991.

The Social Security 
(Consequential 
Provisions) Act 1992.

The Further and Higher 
Education Act 1992.

The Further and Higher 
Education (Scotland) Act 
1992.

The Trade Union and 
Labour Relations 
(Consolidation) Act 1992.

The Trade Union Reform 
and Employment Rights 
Act 1993.

The Pension Schemes Act
1993.

The Race Relations 
(Remedies) Act 1994.

The Social Security 
(Incapacity for Work) 
Act 1994.

The Sunday Trading Act
1994.

The Deregulation and 
Contracting Out Act
1994.

The Health Authorities Act
1995.

The Environment Act 1995.

The Pensions Act 1995.

Extent of repeal

and".
In Schedule 4, in paragraph 

5, the words "Part VI of 
the Employment 
Protection
(Consolidation) Act 1978 
shall not apply to him 
and".

In Schedule 2, paragraphs 51 
and 74.

In Schedule 8, in Part II, 
paragraph 89.

In Schedule 9, paragraph 6.

In Schedule 2, paragraphs 11 
to 14, 16 to 18, 21 to 23, 
29(2), 30, 33 and 34(1) 
and (2).

Sections 23 to 26. 
Sections 28 to 31. 
In section 39, subsection (1)

and, in subsection (2), the
words ", the Wages Act
1986".

Section 54(2)(a) to (e). 
Schedules 2 to 5. 
In Schedule 6, paragraph 3. 
In Schedule 7, paragraphs 2

to 5, 11, 13, Hand 16. 
In Schedule 8, paragraphs 10

to 18,21 to 27, 31,32, 35
to 37 and 67. 

In Schedule 9, paragraph 3.
Section 164(6). 
In Schedule 8, paragraphs 

11(1) and 45(a).
Section 1(2).

In Schedule 1, in Part II, 
paragraph 54.

In Schedule 4, paragraphs 1 
to 20 and 22.

Section 20(3) and (5). 
Section 36(1). 
Schedule 8.
In Schedule 1, paragraph 

103.
In Schedule 7, in paragraph 

11(3), the words from the 
beginning to "but".

Sections 42 to 46.
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SCH. 3
Chapter

1995 c. 50.

1996 c. 14.

Short title

The Disability
Discrimination Act 1995.

The Reserve Forces Act 
1996.

Extent of repeal

In Schedule 3, paragraphs 1 
to 7 and 10.

In Schedule 6, paragraph 3. 

In Schedule 10, paragraph

PART II 
REVOCATIONS

Number Title Extent of revocation

S.I. 1983/624.

S.I. 1993/2798.

S.I. 1995/31.

S.I. 1995/278.

S.I. 1995/2587.

S.I. 1996/593.

S.I. 1996/973.

The Insolvency of Employer 
(Excluded Classes) 
Regulations 1983.

The Sex Discrimination and 
Equal Pay (Remedies) 
Regulations 1993.

The Employment Protection 
(Part-time Employees) 
Regulations 1995.

The Insolvency of Employer 
(Excluded Classes) 
Regulations 1995.

The Collective
Redundancies and 
Transfer of Undertakings 
(Protection of 
Employment) 
(Amendment) 
Regulations 1995.

The Environment Act 1995 
(Consequential 
Amendments) 
Regulations 1996.

The Environment Act 1995 
(Consequential and 
Transitional Provisions) 
(Scotland) Regulations 
1996.

The whole instrument.

In the Schedule, in 
paragraph 1, the entry 
relating to the 
Employment Protection 
(Consolidation) Act 1978 
and paragraph 2.

The whole instrument.

The whole instrument.

Regulation 12(1), (2) and
(4). 

Regulation 13(1), (2) and (4)
to (6). 

Regulation 14.

In Schedule 1, paragraph 19.

In the Schedule, paragraph 
4.
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TABLE OF DERIVATIONS

Notes:

\. This Table shows the derivation of the provisions of the consolidation. 

2. The following abbreviations are used in the Table—
BGLA
EP(C)A

EA 1980 
EA 1982 
WA
EA 1989 
TULR(C)A

TURERA

STA 
D&COA

PA 
CRTUPER

Betting, Gaming and Lotteries Act 1963 (c.2) 
Employment Protection (Consolidation) Act

1978 (c.44)
Employment Act 1980(c.42) 
Employment Act 1982 (c.46) 
Wages Act 1986(c.48) 
Employment Act 1989 (c.38) 
Trade Union and Labour Relations

(Consolidation) Act 1992 (c.52) 
Trade Union Reform and Employment Rights

Act 1993(c.l9)
Sunday Trading Act 1994 (c.20) 
Deregulation and Contracting Out Act 1994

(c.40)
Pensions Act 1995(c.26) 
Collective Redundancies and Transfer of

Undertakings (Protection of Employment)
(Amendment) Regulations (S.I. 1995/2587)

Provision Derivation

KD, (2) 
(3) to (5)

2(1)
(2)
(3)
(4) to (6)

3(1)
(2) to (4) 
(5)

4(1)
(2)
(3)
(4)
(5)
(6), (7) 
(8)

EP(C)A s.l(l); TURERA Sch.4. 
EP(C)A s.l (2) to (4); TURERA Sch.4.

EP(C)A s.2(l); TURERA Sch.4. 
EP(C)A s.2(2)(a); TURERA Sch.4. 
EP(C)A s.2(2)(b), (3); TURERA Sch.4. 
EP(C)A s.2(4) to (6); TURERA Sch.4.

EP(C)A s.3(l)(a) to (c); TURERA Sch.4. 
EP(C)A s.3(2) to (4); TURERA Sch.4. 
EP(C)A s.3(l)(d); TURERA Sch.4.

EP(C)A s.4(l); TURERA Sch.4. 
EP(C)A s.4(l), (2); TURERA Sch.4. 
EP(C)A s.4(l); TURERA Sch.4. 
EP(C)A s.4(3)(a); TURERA Sch.4. 
EP(C)A s.4(3)(b), (4); TURERA Sch.4. 
EP(C)A s.4(5); TURERA Sch.4. 
EP(C)A s.4(6); TURERA Sch.4.

EP(C)A s.5(2), (3); TURERA Sch.4.

EP(C)A ss.2(2)(a), (3), 3(1 )(a), (c), 4(3)(a), (4); TURERA 
Sch.4.
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Provision

7

8

9(1), (2) 
(3) to (5)

10

11(1) 
(2) 
(3)

(4)

12(1), (2) 
(3) to (5)

13(1) 
(2) 
(3) 
(4) 
(5) 
(6) 
(7)

14(1) 
(2) 
(3) 
(4) 
(5) 
(6)

15(1) 
(2) 
(3) 
(4) 
(5)

16(1) 
(2) 
(3) 
(4)

17(1) 
(2) 
(3) 
(4), (5) 
(6)

Derivation

EP(C)A s.6; TURERA Sch.4.

EP(C)A s.8.

EP(C)A s.9(l). 
EP(C)A s.9(2) to (4).

EP(C)As.lO.

EP(C)A s.l 1(1); TURERA Sch.8 para.lO(a). 
EP(C)As.ll(2). 
EP(C)A s.l 1(4); TURERA Sch.8 para.lO(b); Pension 

Schemes Act 1993 (c.48) Sch.8 para.ll(l). 
EP(C)A s.l 1(9); TURERA Sch.8 para.lO(c).

EP(C)As.ll(5),(6). 
EP(C)As.ll(8).

WAs.l(l). 
WAs. 1(3). 
WA s.8(3). 
WA s.8(3), (4). 
WAs.l(4)(a). 
WAs.l(4)(b). 
WAs. 1(6).

WAs.l(5)(a). 
WAs.l(5)(b). 
WAs.l(5)(c). 
WAs.l(5)(d). 
WAs.l(5)(e). 
WAs.l(5)(f).

WAs. 1(1), (2). 
WAs. 1(3). 
WAs.l(4)(a). 
WAs.l(4)(b). 
WA s.8(5).

WAs.l(5)(a). 
WAs.l(5)(b). 
WAs.l(5)(e). 
WAs.l(5)(0.

WA s.2(2) ("cash shortage", "stock deficiency"). 
WA s.2(2) ("retail employment"). 
WA s.2(2) ("retail transaction"). 
WA s.4(6). 
WA s.2(2) ("pay day").
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Provision Derivation

18(1) 
(2), (3)

19(1) 
(2) to (4)

20(1) to (3)
(4)
(5)

21(1), (2)
(3)

22(1)to(3)
(4)

23(1)to(3) 
(4)

24

25(1), (2) 
(3)to(5)

26 

27(1)

(2), (3)
(4)
(5)

28(1) to (3) 
(4), (5)

29(1), (2)
(3)
(4), (5)

30(1) 
(2) to (4) 
(5)

31(1) 

(2)

WA s. 
WA s.2(3).

WA s.2(4). 
WA s.2(5).

WA s.3(l) to (3). 
WA s.3(6). 
WA s.4(4).

WA s.3(4), (5).
WA s.4(5), first sentence.

WAs.4(l)to(3).
WA s.4(5), second sentence.

WAs.5(l)to(3). 
WA s.5(2).

WA s.5(4).

WA s.5(5). 
WA s.5(6) to (8).

WA s.6(2).

EP(C)A s. 122(4); WA s.7(l); Social Security Act 1986 (c.50) 
Sch.10 Pt.IV para.81; Social Security (Consequential 
Provisions) Act 1992 (c.6) Sch.2 para.74; TULR(C)A 
Sch.2 paras.!8(3), 34(1), (2); TURERA Sch.8 para.18.

WA s.7(2), (3).
WA s.8(l) ("gross amount").
WA s.7(4).

EP(C)As.l2(l).
EP(C)As.l2(2).

EP(C)As.l3(l), (2);EA 1982 Sch.2 para. 1.
EP(C)A s.l3(3); EA 1982 Sch.2 para.l, Sch.3 Pt.II para. 15.
EP(C)A s.l3(4); EA 1982 Sch.2 para.l.

EP(C)As.l4(l). 
EP(C)As.l4(2). 
EP(C)As.l4(3).

EP(C)A s.l5(1); Employment Protection (Increase of
Limits) Order 1995 (S.I.1995/1953) Art.3, Sch. 

EP(C)As.l5(2);EA 1980 s.l4.
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(3) to (5)
(6)
(7)

32

33

34

35(1) to (3) 
(4), (5) 
(6)

36(1)

(2)

(3)

(4)

(5)

(6)

(7)

37(1)

(2)

(3)

(4)

(5)

38(1), (2) 
(3)

39(1) to (3)

(4)

(5)

EP(C)As.l5(3). 
EP(C)As.l5(4). 
EP(C)A s.l 5(5); EA 1980 Sch.l para.8.

EP(C)As.l6(l)to(3).

EP(C)As.l6(4).

EP(C)As.l7.

EP(C)As.l8(l)to(3).
EP(C)As.l8(4).
EP(C)As.l8(5).

BGLA Sch.SA para.2(l); STA Sch.4 para.2(l); D&COA
Sch.8. 

BGLA Sch.5A para.2(2); STA Sch.4 para.2(2); D&COA
Sch.8. 

BGLA Sch.5A para.2(3); STA Sch.4 para.2(3); D&COA
Sch.8. 

BGLA Sch.SA para.2(7); STA Sch.4 para.2(7); D&COA
Sch.8. 

BGLA Sch.SA para.3(l); STA Sch.4 para.3(l); D&COA
Sch.8. 

BGLA Sch.SA para.3(2); STA Sch.4 para.3(2); D&COA
Sch.8. 

BGLA Sch.SA para. 1(1) ("the commencement date"); STA
Sch.4 para. 1(1) ("the commencement date"); D&COA
Sch.8.

BGLA Sch.SA para. 12(1); STA Sch.4 para. 12(1); D&COA
Sch.8. 

BGLA Sch.SA para.!2(2); STA Sch.4 para.!2(2); D&COA
Sch.8. 

BGLA Sch.SA paras.3(l)(b), 12(3); STA Sch.4
paras.3(l)(b), 12(3); D&COA Sch.8. 

BGLA Sch.SA para. 12(4); EP(C)A Sch.13 para. 10; EA 1980
Sch.l para.31; TURERA Sch.8 para.31(b); STA Sch.4
para. 12(4); D&COA Sch.8. 

BGLA Sch.SA para.2(4)(c), (d); STA Sch.4 para.2(4)(c), (d);
D&COA Sch.8.

BGLA Sch.SA para. 14; STA Sch.4 para. 14; D&COA Sch.8. 
BGLA Sch.SA para.2(4)(e); STA Sch.4 para.2(4)(e); 

D&COA Sch.8.

BGLA Sch.SA para.lS(l); STA Sch.4 para.lS(l); D&COA
Sch.8. 

BGLA Sch.SA para. 15(2); STA Sch.4 para. 15(2); D&COA
Sch.8. 

BGLA Sch.SA para.2(4)(f); STA Sch.4 para.2(4)(f);



Employment Rights Act 1996 c. 18 177

Provision Derivation

40(1)

(2)

(3)

41(1)

(2)

(3)

42(1) to (3)

(4)
(5)
(6)

43(1), (2)

(3)

(4)

(5)

44

45(1) to (3)

(4)

(5)

(6) to (8)

(9)

(10)

46(1)
(2)
(3)

D&COA Sch.8.

BGLA Sch.SA para.4(2); STA Sch.4 para.4(2); D&COA
Sch.8. 

BGLA Sch.SA para.4(3); STA Sch.4 para.4(3); D&COA
Sch.8. 

BGLA Sch.SA para.4(l); STA Sch.4 para.4(l); D&COA
Sch.8.

BGLA Sch.SA para.S(l); STA Sch.4 para.5(1); D&COA
Sch.8. 

BGLA Sch.SA para.S(S); STA Sch.4 para.5(5); D&COA
Sch.8. 

BGLA Sch.SA para.6; STA Sch.4 para.6; D&COA Sch.8.

BGLA Sch.SA para.ll(l) to (3); STA Sch.4 para.ll(l) to
(3); D&COA Sch.8. 

STA Sch.4 para. 11 (4). 
BGLA Sch.SA para.l 1(4); D&COA Sch.8. 
BGLA Sch.SA para.l 1(5); STA Sch.4 para.l 1(5); D&COA

Sch.8.

BGLA Sch.SA para.!3(l), (2); STA Sch.4 para.!3(l), (2);
D&COA Sch.8. 

BGLA Sch.SA paras.5(5)(b), 13(3); STA Sch.4
paras.5(5)(b), 13(3); D&COA Sch.8. 

BGLA Sch.SApara.!3(4hEP(C)ASch.13 para.lO;EA 1980
Sch.l para.31; TURERA Sch.8 para.31(b); STA Sch.4
para. 13(4); D&COA Sch.8. 

BGLA Sch.SA para.5(2)(c), (d); STA Sch.4 para.5(2)(c), (d);
D&COA Sch.8.

EP(C)A s.22A; TURERA Sch.S para.l.

BGLA Sch.SA para. 10(1) to (3); STA Sch.4 para. 10(1) to
(3); D&COA Sch.S. 

BGLA Sch.SA paras. 1(1) ("dismissal"), 10(4); STA Sch.4
paras. 1(1) ("dismissal"), 10(4); D&COA Sch.S. 

BGLA Sch.SA para.lO(S); STA Sch.4 para.10(5); D&COA
Sch.S. 

BGLA Sch.SA para. 10(6); STA Sch.4 para. 10(6); D&COA
Sch.S. 

BGLA Sch.SA paras.2(4)(b), 5(2)(b); STA Sch.4
paras.2(4)(b), 5(2)(b); D&COA Sch.S. 

BGLA Sch.SA paras.2(6), 5(4); STA Sch.4 paras.2(6), 5(4);
D&COA Sch.S.

PAs.46(l). 
PAs.46(2),(10).
PA ss. 124(1) ("trust scheme"), 176 ("occupational pension 

scheme").
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47 

48(1)

(2) to (4) 

49

50(1) 
(2)

(3)
(4)
(5)

(6)

(7)

(8)

(9)

(10)
(11)

51(1)
(2)
(3)
(4)

52(1), (2) 
(3)

53(1) 
(2), (3) 
(4)

EP(C)A S.22AA; CRTUPER Reg. 12(1).

BGLA Sch.SA para.16; EP(C)A s.22B(l); TURERA Sch.5 
para.l; STA Sch.4 para.16; D&COA Sch.8; PA s.46(3); 
CRTUPER Reg. 12(2).

EP(C)A s.22B(2) to (4); TURERA Sch.5 para.l.

EP(C)A s.22C; TURERA Sch.5 para.l.

EP(C)As.29(l).
EP(C)A s.29(l); Time Off for Public Duties Order 1990 

(S.I.1990/1870) Art.2; Time Off for Public Duties Order 
1995 (S.I. 1995/694) Art.2; Environment Act 1995 
(Consequential Amendments) Regulations 1996 
(S.I. 1996/593) Sch.l para. 19; Environment Act 1995 
(Consequential and Transitional Provisions) (Scotland) 
Regulations 1996 (S.I. 1996/973) Sch. para.4.

EP(C)A s.29(3).
EP(C)A s.29(4); TULR(C)A Sch.2 para.l 1.
EP(C)A s.29(l), (2)(a); Norfolk and Suffolk Broads Act 

1988 (c.4) Sch.6 para. 19; Local Government etc. 
(Scotland) Act 1994 (c.39) s.!83(2)(a); Environment Act 
1995 (c.25)Sch.7 para.l 1(3).

EP(C)A s.29(l)(bc); Police Act 1996 (c.16) Sch.8 para.l(4); 
Time Off for Public Duties Order 1995 (S.I.1995/694) 
Art.2.

EP(C)A s.29(l)(cc); Time Off for Public Duties Order 1990 
(S.I. 1990/1870) Art.2.

EP(C)A s.29(l)(d), (2)(b); National Health Service 
(Scotland) Act 1978 (c.29) Sch. 15 para.2; National Health 
Service and Community Care Act 1990 (c.19) Sch.9 
para.20; Health Authorities Act 1995 (c.17) Sch.l 
para. 103(2).

EP(C)A s.29(l)(e) to (eg), (2)(c); Education Reform Act 
1988 (c.40) Sch. 12 Pt.I para.23, Pt.III para.80; Self- 
Governing Schools etc. (Scotland) Act 1989 (c.39) Sch. 10 
para.7; Further and Higher Education Act 1992 (c.13) 
Sch.8 Pt.II para.89; Further and Higher Education 
(Scotland) Act 1992 (c.37) Sch.9 para.6.

EP(C)A s.29(5).
EP(C)A s.32; TULR(C)A Sch.2 para. 13.

EP(C)A s.29(6).
EP(C)A s.30(l); TULR(C)A Sch.2 para.!2(a). 
EP(C)A s.30(2); TULR(C)A Sch.2 para.!2(b). 
EP(C)A s.30(2).

EP(C)As.31(l), (2).
EP(C)A s.32; TULR(C)A Sch.2 para.13.

EP(C)As.31(3). 
EP(C)As.31(4). 
EP(C)As.31(5).
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(5)
(6), (7)

54

55(l)to(3) 
(4)

56(1) 
(2) to (4) 
(5), (6)

57(1), (2) 
(3) to (5)

58(1), (2)
(3)

(4)

59(1) to (4)
(5), (6)

60(1)
(2)
(3)to (5)

61(1) 
(2)

62(1) 

(2) to (4) 

(5), (6)

63(1)

(2)

(3) to (5)

64(1), (2) 
(3)

EP(C)As.31(9). 
EP(C)As.31(10),(ll).

EP(C)As.31(6)to(9).

EP(C)A s.31 A(l) to (3); EA 1980 s.13. 
EP(C)A s.32; TULR(C)A Sch.2 para. 13.

EP(C)As.31A(4);EA 1980 s.13. 
EP(C)As.31A(5);EA 1980 s.13. 
EP(C)A s.31A(9), (10); EA 1980 s.13.

EP(C)A s.31A(6), (7); EA 1980 s.13. 
EP(C)A s.31A(8); EA 1980 s.13.

PA s.42(l), (2).
PA ss. 124(1) ("employer", "trust scheme"), 176

("occupational pension scheme"). 
PA 5.42(4).

PA s.43(l) to (4). 
PA s.43(5).

PA ss.42(3), 43(6). 
PA s.44. 
PAs.45(l)to(3).

EP(C)A s.31AA(l); CRTUPER Reg.l3(l). 
EP(C)A s.32; TULR(C)A Sch.2 para. 13; CRTUPER 

Reg. 13(2).

EP(C)A ss.31A(4), 31AA(2), (3)(a); EA 1980 s.13;
CRTUPER Reg. 13(1). 

EP(C)A ss.31A(5), 31AA(2); EA 1980 s.13; CRTUPER
Reg.l3(l). 

EP(C)A ss.31 A(9), (10), 31 AA(2); E A 1980 s. 13; CRTUPER
Reg. 13(1).

EP(C)A ss.31A(6), 31AA(2); EA 1980 s.13; CRTUPER
Reg.l3(l). 

EP(C)A ss.31A(7), 31AA(2), (3)(b); EA 1980 s.13;
CRTUPER Reg. 13(1). 

EP(C)A ss.31A(8), 31AA(2); EA 1980 s.13; CRTUPER
Reg.l3(l).

EP(C)As.l9(l).
EP(C)A Sch.l; Employment Protection (Medical 

Suspension) Order 1980 (S.I.1980/1581); Employment 
Protection (Medical Suspension) Order 1985 
(S.I.1985/1787); Employment Protection (Medical
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(4)
(5)

65

66(1)
(2)
(3)

67

68

69(1)
(2)
(3)

70(1)
(2)
(3)
(4) to (7)

71

72

73(1) to (3)
(4)
(5)

74(1)
(2)
(3)
(4)
(5)
(6)

75

76

77(1), (2) 
(3)

78

Suspension) Order 1988 (S.I. 1988/1746). 
EP(C)As.l9(3). 
EP(C)As.l9(2).

EP(C)A s.20; EA 1982 Sch.2 para.2.

EP(C)A s.45(l); TURERA Sch.3. 
EP(C)A s.45(l), (3); TURERA Sch.3. 
EP(C)A s.45(2); TURERA Sch.3.

EP(C)A s.46(l), (2); TURERA Sch.3. 

EP(C)A s.47(l), (2); TURERA Sch.3.

EP(C)A ss.21(l), 47(3); TURERA Sch.3. 
EP(C)A ss.21(2), 47(4); TURERA Sch.3. 
EP(C)A ss.21(3), 47(5); TURERA Sch.3.

EP(C)A ss.22(l), 47(6); TURERA Sch.3. 
EP(C)A ss.22(2), 47(7); TURERA Sch.3. 
EP(C)A ss.22(3), 47(8); TURERA Sch.3. 
EP(C)A s.46(3) to (6); TURERA Sch.3.

EP(C)A s.33; TURERA s.23(2). 

EP(C)A s.34(l) to (3); TURERA s.23(2).

EP(C)A s.35(l) to (3); TURERA s.23(2). 
EP(C)A s.35(2); TURERA s.23(2). 
EP(C)A s.35(4).

EP(C)A s.36(l)(a), (3); TURERA s.23(2). 
EP(C)A s.36(2); TURERA s.23(2). 
EP(C)A s.36(l)(a); TURERA s.23(2). 
EP(C)A s.36(l)(b), (3); TURERA s.23(2). 
EP(C)A s.36(l)(c), (3); TURERA s.23(2). 
EP(C)A s.36(l); TURERA s.23(2).

EP(C)A s.37; TURERA s.23(2). 

EP(C)A s.37A; TURERA s.23(2).

EP(C)A s.38(l); TURERA s.23(2). 
EP(C)A s.38(2); TURERA s.23(2).

EP(C)A s.38A; TURERA s.23(2).
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79

80

81

82(1), (2) 
(3), (4) 
(5) to (7) 
(8), (9)

83

84

85

86(1) to (3)
(4)
(5)
(6)

87(1), (2)
(3)
(4)

88(1) 
(2)

(3)

89(1), (2)
(3)
(4)

(5)

90(1) 

(2)

91(1)
(2)
(3)
(4)
(5)

EP(C)A s.39(l) to (3); TURERA Sch.2. 

EP(C)A s.40; TURERA Sch.2. 

EP(C)A s.41; TURERA Sch.2.

EP(C)A s.42(l), (2); TURERA Sch.2. 
EP(C)A s.42(3); TURERA Sch.2. 
EP(C)A s.42(4) to (6); TURERA Sch.2. 
EP(C)A s.42(7); TURERA Sch.2.

EP(C)A s.43(3); (4); TURERA Sch.2.

EP(C)A Sch.2 Pt.III para.6(l), (2), (4)(b); TURERA Sch.8 
para.26(d).

EP(C)A s.44; TURERA Sch.2.

EP(C)A s.49(l) to (3); EA 1982 Sch.2 para.3(l). 
EP(C)A s.49(4); EA 1982 Sch.2 para.3(2). 
EP(C)A s.49(4A); EA 1982 Sch.2 para.3(3). 
EP(C)A s.49(5).

EP(C)A s.50(l), (2); EA 1982 Sch.2 para.3(1). 
EP(C)A Sch.3 para. 1. 
EP(C)A s.50(3).

EP(C)A Sch.3 para.2(l); TURERA Sch.8 para.27(a)(i), (ii). 
EP(C)A Sch.3 para.2(2); Social Security and Housing

Benefits Act 1982 (c.24) Sch.2 para. 13; TURERA Sch.8
para.27(a)(iii). 

EP(C)A Sch.3 para.2(3).

EP(C)A Sch.3 para.3(l), (2).
EP(C)A Sch.3 para.3(3); TURERA Sch.8 para.27(b)(i).
EP(C)A Sch.3 para.3(3); Social Security and Housing

Benefits Act 1982 (c.24) Sch.2 para. 13; TURERA Sch.8
para.27(b)(ii). 

EP(C)A Sch.3 para.3(4).

EP(C)A Sch.3 para.4(l); Social Security (Incapacity for
Work) Act 1994 (c.18) Sch.l Pt.II para.54. 

EP(C)A Sch.3 para.4(2).

EP(C)A Sch.3 para.5; TULR(C)A Sch.2 para.23.
EP(C)A Sch.3 para.6.
EP(C)ASch.3para.7(l).
EP(C)A Sch.3 para.7(2).
EP(C)As.51.
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(6)

92(1), (2)
(3)
(4)
(5)
(6)
(7)

(8)

93(1)
(2)
(3)

94(1) 
(2)

95

96(1) 

(2) to (4)

(5)
(6)

97(1)
(2)
(3)
(4)
(5)
(6)

98(1), (2)
(3)
(4)
(5)
(6)

99(1) to (3) 
(4)

100 

101(l)to(3)

EP(C)A s.52.

EP(C)As.53(l).
EP(C)A s.53(2); EA 1982 Sch.2 para.4; EA 1989 s.!5(l).
EP(C)A s.53(2A); TURERA s.24(4).
EP(C)A s.53(3).
EP(C)A ss.55(4), 153(1) ("effective date of termination").
EP(C)A ss.55(5), 153(1) ("effective date of termination");

EA 1982 Sch.3Pt.I para. 1. 
EP(C)A s.55(7)(a); EA 1982 Sch.3 Pt.I para.l.

EP(C)A s.53(4); TURERA Sch.8 para.l 1. 
EP(C)A s.53(4). 
EP(C)A s.53(5).

EP(C)As.54(l). 
EP(C)A s.54(2).

EP(C)As.55(l)to(3).

EP(C)A s.56; EA 1980 Sch.l para.l 1; TURERA Sch.8
para. 12. 

EP(C)A s.56A(l) to (3); EA 1980 s.12; TURERA Sch.8
para. 13.

EP(C)A s.56A(4); EA 1980 s.12. 
BGLA Sch.SA para. 1(4); STA Sch.4 para.l(6); D&COA

Sch.8.

EP(C)A s.55(4).
EP(C)A s.55(5); EA 1982 Sch.3 Pt.I para.l. 
EP(C)A s.55(7)(a); EA 1982 Sch.3 Pt.I para.l. 
EP(C)A s.55(6); EA 1982 Sch.3 Pt.I para.l. 
EP(C)A s.55(7)(b); EA 1982 Sch.3 Pt.I para.l. 
EP(C)A Sch.2 Pt.I paras. 1, 2(3)(a), (4).

EP(C)A s.57(l), (2). 
EP(C)A s.57(4). 
EP(C)A s.57(3); EA 1980 s.6.
EP(C)A Sch.2 Pt.I paras.l, 2(1); EA 1980 Sch.l para.23. 
EP(C)A s.57(3), Sch.2 Pt.I para.2(l); TULR(C)A Sch.2 

paras. 14, 22; TURERA Sch.5 para.2, Sch.8 para.26(a)(i).

EP(C)A s.60; TURERA s.24(l).
EP(C)A Sch.2 Pt.I paras.l, 2(2); TURERA Sch.8 

para.26(a)(ii).

EP(C)A s.57A; TURERA Sch.5 para.3.

BGLA Sch.5A para.7(l) to (3); STA Sch:4 para.7(l) to (3);
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(4)

102(1) 
(2)

103

104(1) to (3) 
(4)

105(1)

(2)
(3)
(4)
(5)
(6)
(7)
(8)

(9)

106(1)
(2)

(3)
(4)

107

108(1)

(2)

(3)

109(1) 

(2)

D&COA Sch.8.
BGLA Sch.5A paras.2(4)(a), 5(2)(a); 

paras.2(4)(a), 5(2)(a); D&COA Sch.8.
STA Sch.4

PA s.46(5).
PA ss. 124(1) ("trust scheme"), 176 ("occupational pension 

scheme").

EP(C)A S.57AA; CRTUPER Reg. 14(1).

EP(C)A s.60A(l) to (3); TURERA s.29(l).
BGLA Sch.SA para. 19; EP(C)A s.60A(4); TURERA

s.29(l); STA Sch.4 para.19; D&COA Sch.8; PA Sch.3
para. 2.

BGLA Sch.SA para.8; EP(C)A s.59(l); TURERA s.24(2), 
Sch.8 para.!4(a); STA Sch.4 para.8; D&COA Sch.8; PA 
s.46(6).

EP(C)A s.59(2); TURERA s.24(2).
EP(C)A s.59(2); TURERA s.24(2), Sch.5 para.4.
BGLA Sch.5A para.8; STA Sch.4 para.8; D&COA Sch.8.
PA s.46(6).
EP(C)A s.59(2); CRTUPER Reg. 14(2).
EP(C)A s.59(2); TURERA ss.24(2), 29(2).
BGLA Sch.SA paras.2(4)(a), 5(2)(a); STA Sch.4 

paras.2(4)(a), 5(2)(a); D&COA Sch.8.
EP(C)A s.59(3); TURERA Sch.8 para.!4(c).

EP(C)As.61.
EP(C)A ss.!9(2), 45(2), 61(1); TURERA Sch.3, Sch.8

para.lS(a).
EP(C)A s.61(2); TURERA Sch.8 para.lS(b). 
EP(C)As.61.

EP(C)A s.63.

EP(C)A s.64(l)(a); Unfair Dismissal (Variation of 
Qualifying Period) Order 1985 (S.I. 1985/782) Art.3(l).

EP(C)A s.64(2); EA 1982 Sch.2 para.5(l)(b); Unfair 
Dismissal (Variation of Qualifying Period) Order 1985 
(S.I. 1985/782) Art.4.

BGLA Sch.SA para.9; EP(C)A s.64(3) to (5), Sch.2 Pt.I 
paras. 1, 2(4), Pt.III para.6(3); TURERA ss.24(3), 29(3), 
Sch.5 para.5; STA Sch.4 para.9; D&COA Sch.8; PA 
s.46(7); CRTUPER Reg. 14(2).

EP(C)A s.64(I)(b); Sex Discrimination Act 1986 (c.59)

BGLA Sch.SA para.9; EP(C)A s.64(3) to (5), Sch.2 Pt.I 
paras. 1, 2(4), Pt.III para.6(3); TURERA ss.24(3), 29(3), 
Sch.5 para.5; STA Sch.4 para.9; D&COA Sch.8; PA
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110(1) 
(2)

(3)
(4)
(5)

111(1), (2) 
(3), (4)

112(1) 
(2), (3) 
(4)

113

114(1), (2)
(3)
(4)
(5)

115(1)
(2)
(3)
(4)

116(1) 
(2) to (4) 
(5), (6)

117(1)
(2)
(3)

(4)

(5)
(6), (7) 
(8)

118(1)

(2)
(3)

s.46(7); CRTUPER Reg. 14(2).
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Employment Relations Act 1999
1999 CHAPTER 26

An Act to amend the law relating to employment, to trade unions 
and to employment agencies and businesses. [27th July 1999]

B E IT ENACTED by the Queen's most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the 

authority of the same, as follows:—

Trade unions
1.—(1) The Trade Union and Labour Relations (Consolidation) Act Collective 

1992 shall be amended as follows. bargaining:
recognition.

(2) After Chapter V of Part I (rights of trade union members) there 1992 c . 52. 
shall be inserted—

Recognition of 
trade unions.

"CHAPTER VA
COLLECTIVE BARGAINING: RECOGNITION 
70A. Schedule Al shall have effect."

(3) Immediately before Schedule 1 there shall be inserted the Schedule 
set out in Schedule 1 to this Act.

2. Schedule 2 shall have effect.

3.—(1) The Secretary of State may make regulations prohibiting the 
compilation of lists which—

(a) contain details of members of trade unions or persons who have 
taken part in the activities of trade unions, and

(b) are compiled with a view to being used by employers or 
employment agencies for the purposes of discrimination in 
relation to recruitment or in relation to the treatment of 
workers.

Detriment related 
to trade union 
membership. 
Blacklists.
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Ballots and 
notices.

Training.

(2) The Secretary of State may make regulations prohibiting—
(a) the use of lists to which subsection (1) applies;
(b) the sale or supply of lists to which subsection (1) applies.

(3) Regulations under this section may, in particular—
(a) confer jurisdiction (including exclusive jurisdiction) on 

employment tribunals and on the Employment Appeal 
Tribunal;

(b) include provision for or about the grant and enforcement of 
specified remedies by courts and tribunals;

(c) include provision for the making of awards of compensation 
calculated in accordance with the regulations;

(d) include provision permitting proceedings to be brought by trade 
unions on behalf of members in specified circumstances;

(e) include provision about cases where an employee is dismissed by 
his employer and the reason or principal reason for the 
dismissal, or why the employee was selected for dismissal, 
relates to a list to which subsection (1) applies;

(f) create criminal offences;
(g) in specified cases or circumstances, extend liability for a criminal 

offence created under paragraph (f) to a person who aids the 
commission of the offence or to a person who is an agent, 
principal, employee, employer or officer of a person who 
commits the offence;

(h) provide for specified obligations or offences not to apply in 
specified circumstances;

(i) include supplemental, incidental, consequential and transitional 
provision, including provision amending an enactment;

(j) make different provision for different cases or circumstances.
(4) Regulations under this section creating an offence may not provide 

for it to be punishable—
(a) by imprisonment,
(b) by a fine in excess of level 5 on the standard scale in the case of 

an offence triable only summarily, or
(c) by a fine in excess of the statutory maximum in the case of 

summary conviction for an offence triable either way.
(5) In this section—

"list" includes any index or other set of items whether recorded 
electronically or by any other means, and

"worker" has the meaning given by section 13.
(6) Subject to subsection (5), expressions used in this section and in the 

Trade Union and Labour Relations (Consolidation) Act 1992 have the 
same meaning in this section as in that Act.

4. Schedule 3 shall have effect.

5. In Chapter VA of Part I of the Trade Union and Labour Relations 
(Consolidation) Act 1992 (collective bargaining: recognition) as inserted 
by section 1 above, there shall be inserted after section 70A—
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"Training. 70B.—(1) This section applies where—
(a) a trade union is recognised, in accordance with 

Schedule Al, as entitled to conduct collective 
bargaining on behalf of a bargaining unit 
(within the meaning of Part I of that 
Schedule), and

(b) a method for the conduct of collective 
bargaining is specified by the Central 
Arbitration Committee under paragraph 31(3) 
of that Schedule (and is not the subject of an 
agreement under paragraph 31(5)(a) or (b)).

(2) The employer must from time to time invite the 
trade union to send representatives to a meeting for the 
purpose of—

(a) consulting about the employer's policy on 
training for workers within the bargaining unit,

(b) consulting about his plans for training for those 
workers during the period of six months starting 
with the day of the meeting, and

(c) reporting about training provided for those 
workers since the previous meeting.

(3) The date set for a meeting under subsection (2) 
must not be later than—

(a) in the case of a first meeting, the end of the period 
of six months starting with the day on which this 
section first applies in relation to a bargaining 
unit, and

(b) in the case of each subsequent meeting, the end 
of the period of six months starting with the day 
of the previous meeting.

(4) The employer shall, before the period of two weeks 
ending with the date of a meeting, provide to the trade 
union any information—

(a) without which the union's representatives would 
be to a material extent impeded in participating 
in the meeting, and

(b) which it would be in accordance with good 
industrial relations practice to disclose for the 
purposes of the meeting.

(5) Section 182(1) shall apply in relation to the 
provision of information under subsection (4) as it applies 
in relation to the disclosure of information under 
section 181.

(6) The employer shall take account of any written 
representations about matters raised at a meeting which 
he receives from the trade union within the period of four 
weeks starting with the date of the meeting.
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Section 70B: 
complaint to 
employment 
tribunal.

1996 c. 18.

(7) Where more than one trade union is recognised as 
entitled to conduct collective bargaining on behalf of a 
bargaining unit, a reference in this section to "the trade 
union" is a reference to each trade union.

(8) Where at a meeting under this section (Meeting 1) 
an employer indicates his intention to convene a 
subsequent meeting (Meeting 2) before the expiry of the 
period of six months beginning with the date of Meeting 
1, for the reference to a period of six months in subsection 
(2)(b) there shall be substituted a reference to the expected 
period between Meeting 1 and Meeting 2.

(9) The Secretary of State may by order made by 
statutory instrument amend any of subsections (2) to (6).

(10) No order shall be made under subsection (9) 
unless a draft has been laid before, and approved by 
resolution of, each House of Parliament.

70C.—(1) A trade union may present a complaint to an 
employment tribunal that an employer has failed to 
comply with his obligations under section 70B in relation 
to a bargaining unit.

(2) An employment tribunal shall not consider a 
complaint under this section unless it is presented—

(a) before the end of the period of three months 
beginning with the date of the alleged failure, or

(b) within such further period as the tribunal 
considers reasonable in a case where it is 
satisfied that it was not reasonably practicable 
for the complaint to be presented before the end 
of that period of three months.

(3) Where an employment tribunal finds a complaint 
under this section well-founded it—

(a) shall make a declaration to that effect, and
(b) may make an award of compensation to be paid 

by the employer to each person who was, at the 
time when the failure occurred, a member of the 
bargaining unit.

(4) The amount of the award shall not, in relation to 
each person, exceed two weeks' pay.

(5) For the purpose of subsection (4) a week's pay—
(a) shall be calculated in accordance with Chapter II 

of Part XIV of the Employment Rights Act 1996 
(taking the date of the employer's failure as the 
calculation date), and

(b) shall be subject to the limit in section 227(1) of 
that Act.

(6) Proceedings for enforcement of an award of 
compensation under this section—
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(a) may, in relation to each person to whom 
compensation is payable, be commenced by that 
person, and

(b) may not be commenced by a trade union."

6. In sections 128( 1 )(b) and 129( 1) of the Employment Rights Act 1996 Unfair dismissal 
(interim relief) after " 103" there shall be inserted "or in paragraph 161 (2) connected with 
of Schedule Al to the Trade Union and Labour Relations recognition: 
(Consolidation) Act 1992". interim relief.

1996c. 18.

Leave for family and domestic reasons
1992 c. 52.

7. The provisions set out in Part I of Schedule 4 shall be substituted for Maternity and
Part VIII of the Employment Rights Act 1996. parental leave.

8. The provisions set out in Part II of Schedule 4 shall be inserted after Time off for
section 57 of that Act. domestic

	incidents.

9. Part III of Schedule 4 (which makes amendments consequential on Consequential
sections 7 and 8) shall have effect. amendments.

Disciplinary and grievance hearings 
10.—(1) This section applies where a worker— Right to be

(a) is required or invited by his employer to attend a disciplinary or accomPaiue • 
grievance hearing, and

(b) reasonably requests to be accompanied at the hearing.

(2) Where this section applies the employer must permit the worker to 
be accompanied at the hearing by a single companion who—

(a) is chosen by the worker and is within subsection (3),
(b) is to be permitted to address the hearing (but not to answer 

questions on behalf of the worker), and
(c) is to be permitted to confer with the worker during the hearing.

(3) A person is within this subsection if he is—
(a) employed by a trade union of which he is an official within the 

meaning of sections 1 and 119 of the Trade Union and Labour 
Relations (Consolidation) Act 1992,

(b) an official of a trade union (within that meaning) whom the 
union has reasonably certified in writing as having experience 
of, or as having received training in, acting as a worker's 
companion at disciplinary or grievance hearings, or

(c) another of the employer's workers.

(4) If—
(a) a worker has a right under this section to be accompanied at a 

hearing,
(b) his chosen companion will not be available at the time proposed 

for the hearing by the employer, and
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(c) the worker proposes an alternative time which satisfies 
subsection (5),

the employer must postpone the hearing to the time proposed by the 
worker.

(5) An alternative time must—
(a) be reasonable, and
(b) fall before the end of the period of five working days beginning 

with the first working day after the day proposed by the 
employer.

(6) An employer shall permit a worker to take time off during working 
hours for the purpose of accompanying another of the employer's 
workers in accordance with a request under subsection (l)(b).

(7) Sections 168(3) and (4), 169 and 171 to 173 of the Trade Union and 
Labour Relations (Consolidation) Act 1992 (time off for carrying out 
trade union duties) shall apply in relation to subsection (6) above as they 
apply in relation to section 168(1) of that Act.

Complaint to
employment
tribunal.

1996 c. 18.

11.—(1) A worker may present a complaint to an employment tribunal 
that his employer has failed, or threatened to fail, to comply with section 
10(2) or (4).

(2) A tribunal shall not consider a complaint under this section in 
relation to a failure or threat unless the complaint is presented—

(a) before the end of the period of three months beginning with the 
date of the failure or threat, or

(b) within such further period as the tribunal considers reasonable 
in a case where it is satisfied that it was not reasonably 
practicable for the complaint to be presented before the end of 
that period of three months.

(3) Where a tribunal finds that a complaint under this section is well- 
founded it shall order the employer to pay compensation to the worker 
of an amount not exceeding two weeks' pay.

(4) Chapter II of Part XIV of the Employment Rights Act 1996 
(calculation of a week's pay) shall apply for the purposes of subsection 
(3); and in applying that Chapter the calculation date shall be taken to 
be—

(a) in the case of a claim which is made in the course of a claim for 
unfair dismissal, the date on which the employers notice of 
dismissal was given or, if there was no notice, the effective date 
of termination, and

(b) in any other case, the date on which the relevant hearing took 
place (or was to have taken place).

(5) The limit in section 227(1) of the Employment Rights Act 1996 
(maximum amount of week's pay) shall apply for the purposes of 
subsection (3) above.

(6) No award shall be made under subsection (3) in respect of a claim 
which is made in the course of a claim for unfair dismissal if the tribunal 
makes a supplementary award under section 127A(2) of the Employment 
Rights Act 1996 (internal appeal procedures).
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12.—(1) A worker has the right not to be subjected to any detriment by Detriment and 
any act, or any deliberate failure to act, by his employer done on the dismissal. 
ground that he—

(a) exercised or sought to exercise the right under section 10(2) or 
(4), or

(b) accompanied or sought to accompany another worker (whether 
of the same employer or not) pursuant to a request under that 
section.

(2) Section 48 of the Employment Rights Act 1996 shall apply in I996c. 18. 
relation to contraventions of subsection (1) above as it applies in relation 
to contraventions of certain sections of that Act.

(3) A worker who is dismissed shall be regarded for the purposes of 
Part X of the Employment Rights Act 1996 as unfairly dismissed if the 
reason (or, if more than one, the principal reason) for the dismissal is 
that he—

(a) exercised or sought to exercise the right under section 10(2) or 
(4), or

(b) accompanied or sought to accompany another worker (whether 
of the same employer or not) pursuant to a request under that 
section.

(4) Sections 108 and 109 of that Act (qualifying period of employment 
and upper age limit) shall not apply in relation to subsection (3) above.

(5) Sections 128 to 132 of that Act (interim relief) shall apply in relation 
to dismissal for the reason specified in subsection (3)(a) or (b) above as 
they apply in relation to dismissal for a reason specified in section 
128(l)(b)ofthatAct.

(6) In the application of Chapter II of Part X of that Act in relation to 
subsection (3) above, a reference to an employee shall be taken as a 
reference to a worker.

13.—(1) In sections 10 to 12 and this section "worker" means an 
individual who is—

Interpretation.

(a) of section 230(3) of thea worker within the meaning 
Employment Rights Act 1996,

(b) an agency worker,
(c) a home worker,
(d) a person in Crown employment within the meaning of section 

191 of that Act, other than a member of the naval, military, air 
or reserve forces of the Crown, or

(e) employed as a relevant member of the House of Lords staff or the 
House of Commons staff within the meaning of section 194(6) 
or 195(5) of that Act.

(2) In subsection (1) "agency worker" means an individual who—
(a) is supplied by a person ("the agent") to do work for another ("the 

principal") by arrangement between the agent and the principal,
(b) is not a party to a worker's contract, within the meaning of 

section 230(3) of that Act, relating to that work, and
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(c) is not a party to a contract relating to that work under which he 
undertakes to do the work for another party to the contract 
whose status is, by virtue of the contract, that of a client or 
customer of any professional or business undertaking carried 
on by the individual;

and, for the purposes of sections 10 to 12, both the agent and the principal 
are employers of an agency worker.

(3) In subsection (1) "home worker" means an individual who—
(a) contracts with a person, for the purposes of the person's 

business, for the execution of work to be done in a place not 
under the person's control or management, and

(b) is not a party to a contract relating to that work under which the 
work is to be executed for another party to the contract whose 
status is, by virtue of the contract, that of a client or customer 
of any professional or business undertaking carried on by the 
individual;

and, for the purposes of sections 10 to 12, the person mentioned in 
paragraph (a) is the home worker's employer.

(4) For the purposes of section 10 a disciplinary hearing is a hearing 
which could result in—

(a) the administration of a formal warning to a worker by his 
employer,

(b) the taking of some other action in respect of a worker by his 
employer, or

(c) the confirmation of a warning issued or some other action taken.
(5) For the purposes of section 10 a grievance hearing is a hearing 

which concerns the performance of a duty by an employer in relation to 
a worker.

(6) For the purposes of section 10(5)(b) in its application to a part of 
Great Britain a working day is a day other than—

(a) a Saturday or a Sunday,
(b) Christmas Day or Good Friday, or
(c) a day which is a bank holiday under the Banking and Financial 

Dealings Act 1971 in that part of Great Britain.

Contracting out 
and conciliation. 
1996 c. 18.

1996 c. 17.

14. Sections 10 to 13 of this Act shall be treated as provisions of Part 
V of the Employment Rights Act 1996 for the purposes of—

(a) section 203(1), (2)(e) and (f), (3) and (4) of that Act (restrictions 
on contracting out), and

(b) section 18(l)(d) of the Employment Tribunals Act 1996 
(conciliation).

National security 
employees.

15. Sections 10 to 13 of this Act shall not apply in relation to a person 
employed for the purposes of—

(a) the Security Service,
(b) the Secret Intelligence Service, or
(c) the Government Communications Headquarters.
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Other rights of individuals 
16. Schedule 5 shall have effect. Unfair dismissal 

of striking 
workers.

17.—(1) The Secretary of State may make regulations about cases Collective 
where a worker— agreements:

(a) is subjected to detriment by his employer, or dismS ̂
(b) is dismissed,

on the grounds that he refuses to enter into a contract which includes 
terms which differ from the terms of a collective agreement which applies 
to him.

(2) The regulations may—
(a) make provision which applies only in specified classes of case;
(b) make different provision for different circumstances;
(c) include supplementary, incidental and transitional provision.

(3) In this section—
"collective agreement" has the meaning given by section 178(1) of

the Trade Union and Labour Relations (Consolidation) Act 1992 c. 52. 
1992; and

"employer" and "worker" have the same meaning as in section 296 
of that Act.

(4) The payment of higher wages or higher rates of pay or overtime or 
the payment of any signing on or other bonuses or the provision of other 
benefits having a monetary value to other workers employed by the same 
employer shall not constitute a detriment to any worker not receiving the 
same or similar payments or benefits within the meaning of subsection 
(l)(a) of this section so long as—

(a) there is no inhibition in the contract of employment of the 
worker receiving the same from being the member of any trade 
union, and

(b) the said payments of higher wages or rates of pay or overtime or 
bonuses or the provision of other benefits are in accordance with 
the terms of a contract of employment and reasonably relate to 
services provided by the worker under that contract.

18.—(1) In section 197 of the Employment Rights Act 1996 (fixed-term Agreement to
contracts) subsections (1) and (2) (agreement to exclude unfair dismissal exclude dismissal
provisions) shall be omitted; and subsections (2) to (5) below shall have nghts -
effect in consequence. 1996 c - 18 -

(2) In sections 44(4), 46(2), 47(2), 47A(2) and 47B(2) of that Act—
(a) the words from the beginning to "the dismissal," shall be 

omitted, and
(b) for "that Part" there shall be substituted "Part X".

(3) In section 45A(4) of that Act the words from ", unless" to the end 
shall be omitted.

(4) In section 23 of the National Minimum Wage Act 1998, for I998c.39. 
subsection (4) there shall be substituted—
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"(4) This section does not apply where the detriment in question 
amounts to dismissal within the meaning of—

(a) Part X of the Employment Rights Act 1996 (unfair 
dismissal), or

(b) Part XI of the Employment Rights (Northern Ireland) 
Order 1996 (corresponding provision for Northern 
Ireland),

except where in relation to Northern Ireland the person in question 
is dismissed in circumstances in which, by virtue of Article 240 of 
that Order (fixed term contracts), Part XI does not apply to the 
dismissal."

1999 c. 10. (5) In paragraph 1 of Schedule 3 to the Tax Credits Act 1999, for sub- 
paragraph (3) there shall be substituted—

"(3) This paragraph does not apply where the detriment in 
question amounts to dismissal within the meaning of—

(a) Part X of the Employment Rights Act 1996 (unfair 
dismissal), or

(b) Part XI of the Employment Rights (Northern Ireland) 
Order 1996 (corresponding provision for Northern 
Ireland),

except where in relation to Northern Ireland the employee is 
dismissed in circumstances in which, by virtue of Article 240 of that 
Order (fixed term contracts), Part XI does not apply to the 
dismissal."

1996 c. 18. (6) Section 197(1) of the Employment Rights Act 1996 does not 
prevent Part X of that Act from applying to a dismissal which is regarded 
as unfair by virtue of section 99 or 104 of that Act (pregnancy and 
childbirth, and assertion of statutory right).

Part-time work: 19.—(1) The Secretary of State shall make regulations for the purpose 
discrimination. of securing that persons in part-time employment are treated, for such 

purposes and to such extent as the regulations may specify, no less 
favourably than persons in full-time employment.

(2) The regulations may—
(a) specify classes of person who are to be taken to be, or not to be, 

in part-time employment;
(b) specify classes of person who are to be taken to be, or not to be, 

in full-time employment;
(c) specify circumstances in which persons in part-time employment 

are to be taken to be, or not to be, treated less favourably than 
persons in full-time employment;

(d) make provision which has effect in relation to persons in part- 
time employment generally or provision which has effect only in 
relation to specified classes of persons in part-time employment.

(3) The regulations may—
(a) confer jurisdiction (including exclusive jurisdiction) on 

employment tribunals and on the Employment Appeal 
Tribunal;
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(b) create criminal offences in relation to specified acts or omissions 
by an employer, by an organisation of employers, by an 
organisation of workers or by an organisation existing for the 
purposes of a profession or trade carried on by the 
organisation's members;

(c) in specified cases or circumstances, extend liability for a criminal 
offence created under paragraph (b) to a person who aids the 
commission of the offence or to a person who is an agent, 
principal, employee, employer or officer of a person who 
commits the offence;

(d) provide for specified obligations or offences not to apply in 
specified circumstances;

(e) make provision about notices or information to be given, 
evidence to be produced and other procedures to be followed;

(f) amend, apply with or without modifications, or make provision
similar to any provision of the Employment Rights Act 1996 I996c. 18. 
(including, in particular, Parts V, X and XIII) or the Trade I992c. 52. 
Union and Labour Relations (Consolidation) Act 1992;

(g) provide for the provisions of specified agreements to have effect 
in place of provisions of the regulations to such extent and in 
such circumstances as may be specified;

(h) include supplemental, incidental, consequential and transitional 
provision, including provision amending an enactment;

(i) make different provision for different cases or circumstances.
(4) Without prejudice to the generality of this section the regulations 

may make any provision which appears to the Secretary of State to be 
necessary or expedient—

(a) for the purpose of implementing Council Directive 97/8 I/EC on 
the framework agreement on part-time work in its application 
to terms and conditions of employment;

(b) for the purpose of dealing with any matter arising out of or 
related to the United Kingdom's obligations under that 
Directive;

(c) for the purpose of any matter dealt with by the framework 
agreement or for the purpose of applying the provisions of the 
framework agreement to any matter relating to part-time 
workers.

(5) Regulations under this section which create an offence—
(a) shall provide for it to be triable summarily only, and
(b) may not provide for it to be punishable by imprisonment or by 

a fine in excess of level 5 on the standard scale.

20.—(1) The Secretary of State may issue codes of practice containing Part-time work: 
guidance for the purpose of— code of practice.

(a) eliminating discrimination in the field of employment against 
part-time workers;

(b) facilitating the development of opportunities for part-time 
work;

(c) facilitating the flexible organisation of working time taking into 
account the needs of workers and employers;
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Code of practice: 
supplemental.

(d) any matter dealt with in the framework agreement on part-time 
work annexed to Council Directive 97/8 I/EC.

(2) The Secretary of State may revise a code and issue the whole or part 
of the revised code.

(3) A person's failure to observe a provision of a code does not make 
him liable to any proceedings.

(4) A code—
(a) is admissible in evidence in proceedings before an employment 

tribunal, and
(b) shall be taken into account by an employment tribunal in any 

case in which it appears to the tribunal to be relevant.

21.—(1) Before issuing or revising a code of practice under section 20 
the Secretary of State shall consult such persons as he considers 
appropriate.

(2) Before issuing a code the Secretary of State shall—
(a) publish a draft code,
(b) consider any representations made to him about the draft,
(c) if he thinks it appropriate, modify the draft in the light of any 

representations made to him.
(3) If, having followed the procedure under subsection (2), the 

Secretary of State decides to issue a code, he shall lay a draft code before 
each House of Parliament.

(4) If the draft code is approved by resolution of each House of 
Parliament, the Secretary of State shall issue the code in the form of the 
draft.

(5) In this section and section 20(3) and (4)—
(a) a reference to a code includes a reference to a revised code,
(b) a reference to a draft code includes a reference to a draft 

revision, and
(c) a reference to issuing a code includes a reference to issuing part 

of a revised code.

National 
minimum wage: 
communities.
1998c. 39. "Religious and 

other
communities: 
resident workers.

22. The following shall be inserted after section 44 of the National 
Minimum Wage Act 1998 (exclusions: voluntary workers)—

44A.—(1) A residential member of a community to 
which this section applies does not qualify for the national 
minimum wage in respect of employment by the 
community.

(2) Subject to subsection (3), this section applies to a 
community if—

(a) it is a charity or is established by a charity,
(b) a purpose of the community is to practise or 

advance a belief of a religious or similar 
nature, and

(c) all or some of its members live together for that 
purpose.
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(3) This section does not apply to a community 
which—

(a) is an independent school, or
(b) provides a course of further or higher education.

(4) The residential members of a community are those 
who live together as mentioned in subsection (2)(c).

(5) In this section—
(a) "charity" has the same meaning as in section 

44, and
(b) "independent school" has the same meaning as

in section 463 of the Education Act 1996 (in 1996 c. 56. 
England and Wales), section 135 of the 
Education (Scotland) Act 1980 (in Scotland) 
and Article 2 of the Education and Libraries 
(Northern Ireland) Order 1986 (in Northern 
Ireland).

(6) In this section "course of further or higher 
education" means—

(a) in England and Wales, a course of a description
referred to in Schedule 6 to the Education 1988 c. 40. 
Reform Act 1988 or Schedule 2 to the Further 1992 c. 13. 
and Higher Education Act 1992;

(b) in Scotland, a course or programme of a 
description mentioned in or falling within 
section 6(1) or 38 of the Further and Higher 1992 c. 37. 
Education (Scotland) Act 1992;

1980 c. 44.
S.I. 1986/594 (N.I.
3).

(c) in Northern Ireland, a course of a description 
referred to in Schedule 1 to the Further 
Education (Northern Ireland) Order 1997 or a 
course providing further education within the 
meaning of Article 3 of that Order."

S.I. 1997/1772 
(N.I. 15).

23.—(1) This section applies to any right conferred on an individual Power to confer 
against an employer (however defined) under or by virtue of any of the rights on
following— individuals.

(a) the Trade Union and Labour Relations (Consolidation) Act 1992 c. 52. 
1992;

(b) the Employment Rights Act 1996; 1996 c. 18.
(c) this Act;
(d) any instrument made under section 2(2) of the European I972c. 68. 

Communities Act 1972.
(2) The Secretary of State may by order make provision which has the 

effect of conferring any such right on individuals who are of a specified 
description.

(3) The reference in subsection (2) to individuals includes a reference 
to individuals expressly excluded from exercising the right.

(4) An order under this section may—
(a) provide that individuals are to be treated as parties to workers' 

contracts or contracts of employment;
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(b) make provision as to who are to be regarded as the employers of 
individuals;

(c) make provision which has the effect of modifying the operation 
of any right as conferred on individuals by the order;

(d) include such consequential, incidental or supplementary 
provisions as the Secretary of State thinks fit.

(5) An order under this section may make provision in such way as the 
Secretary of State thinks fit, whether by amending Acts or instruments or 
otherwise.

(6) Section 209(7) of the Employment Rights Act 1996 (which is 
superseded by this section) shall be omitted.

(7) Any order made or having effect as if made under section 209(7), 
so far as effective immediately before the commencement of this section, 
shall have effect as if made under this section.

CAC, AC AS, Commissioners and Certification Officer
CAC: members. 24. In section 260 of the Trade Union and Labour Relations 
1992 c. 52. (Consolidation) Act 1992 (members of the Committee) these subsections 

shall be substituted for subsections (1) to (3)—
"(1) The Central Arbitration Committee shall consist of 

members appointed by the Secretary of State.
(2) The Secretary of State shall appoint a member as chairman, 

and may appoint a member as deputy chairman or members as 
deputy chairmen.

(3) The Secretary of State may appoint as members only persons 
experienced in industrial relations, and they shall include some 
persons whose experience is as representatives of employers and 
some whose experience is as representatives of workers.

(3A) Before making an appointment under subsection (1) or (2) 
the Secretary of State shall consult ACAS and may consult other 
persons."

CAC: 25.—(1) The Trade Union and Labour Relations (Consolidation) Act 
proceedings. 1992 shall be amended as follows.

(2) In section 263 (proceedings of the Committee) this subsection shall 
be inserted after subsection (6)—

"(7) In relation to the discharge of the Committee's functions 
under Schedule Al—

(a) section 263A and subsection (6) above shall apply, and
(b) subsections (1) to (5) above shall not apply."

(3) This section shall be inserted after section 263—
"Proceedings of 
the Committee 
under Schedule 
Al.

263A.—(1) For the purpose of discharging its functions 
under Schedule Al in any particular case, the Central 
Arbitration Committee shall consist of a panel 
established under this section.

(2) The chairman of the Committee shall establish a 
panel or panels, and a panel shall consist of these three 
persons appointed by him—
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(a) the chairman or a deputy chairman of the 
Committee, who shall be chairman of the panel;

(b) a member of the Committee whose experience is 
as a representative of employers;

(c) a member of the Committee whose experience is 
as a representative of workers.

(3) The chairman of the Committee shall decide which 
panel is to deal with a particular case.

(4) A panel may at the discretion of its chairman sit in 
private where it appears expedient to do so.

(5) If-
(a) a panel cannot reach a unanimous decision on a 

question arising before it, and
(b) a majority of the panel have the same opinion, 

the question shall be decided according to that opinion.
(6) If-

(a) a panel cannot reach a unanimous decision on a 
question arising before it, and

(b) a majority of the panel do not have the same 
opinion,

the chairman of the panel shall decide the question acting 
with the full powers of an umpire or, in Scotland, an 
oversman.

(7) Subject to the above provisions, a panel shall 
determine its own procedure."

(4) In section 264 (awards of the Committee)—
(a) in subsection (1) after "award" there shall be inserted ", or in any 

decision or declaration of the Committee under Schedule Al,";
(b) in subsection (2) after "of the Committee," there shall be inserted 

"or of a decision or declaration of the Committee under 
Schedule Al,".

26. In section 209 of the Trade Union and Labour Relations ACAS: general
(Consolidation) Act 1992 (ACAS' general duty) the words from ", in duty,
particular" to the end shall be omitted. 1992 c. 52.

27.—(1) In section 253(1) of the Trade Union and Labour Relations ACAS: reports. 
(Consolidation) Act 1992 (ACAS: annual report) for "calendar year" 
there shall be substituted "financial year".

(2) In section 265(1) of that Act (ACAS: report about CAC) for 
"calendar year" there shall be substituted "financial year".

28.—(1) These offices shall cease to exist— Abolition of
(a) the office of Commissioner for the Rights of Trade Union Commissioners - 

Members;
(b) the office of Commissioner for Protection Against Unlawful 

Industrial Action.
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The Certification 
Officer.

Partnerships at 
work.

(2) In the Trade Union and Labour Relations (Consolidation) Act 
1992 these provisions shall cease to have effect—

(a) Chapter VIII of Part I (provision by Commissioner for the 
Rights of Trade Union Members of assistance in relation to 
certain proceedings);

(b) sections 235B and 235C (provision of assistance by 
Commissioner for Protection Against Unlawful Industrial 
Action of assistance in relation to certain proceedings);

(c) section 266 (and the heading immediately preceding it) and 
sections 267 to 271 (Commissioners' appointment, 
remuneration, staff, reports, accounts, etc.).

(3) In section 32A of that Act (statement to members of union 
following annual return) in the third paragraph of subsection (6)(a) 
(application for assistance from Commissioner for the Rights of Trade 
Union Members) for the words from "may" to "case," there shall be 
substituted "should".

29. Schedule 6 shall have effect.

Miscellaneous
30—(1) The Secretary of State may spend money or provide money to 

other persons for the purpose of encouraging and helping employers (or 
their representatives) and employees (or their representatives) to improve 
the way they work together.

(2) Money may be provided in such way as the Secretary of State 
thinks fit (whether as grants or otherwise) and on such terms as he thinks 
fit (whether as to repayment or otherwise).

Employment 
agencies.
Employment 
rights:
employment 
outside Great 
Britain.

1996 c. 18.

31. Schedule 7 shall have effect.

32.—(1) In section 285(1) of the Trade Union and Labour Relations 
(Consolidation) Act 1992 (employment outside Great Britain) for 
"Chapter II (procedure for handling redundancies)" there shall be 
substituted "sections 193 and 194 (duty to notify Secretary of State of 
certain redundancies)".

(2) After section 287(3) of that Act (offshore employment) there shall 
be inserted—

"(3A) An Order in Council under this section shall be subject to 
annulment in pursuance of a resolution of either House of 
Parliament.".

(3) Section 196 of the Employment Rights Act 1996 (employment 
outside Great Britain) shall cease to have effect; and in section 5(1) for 
"sections 196 and" there shall be substituted "section".

(4) After section 199(6) of that Act (mariners) there shall be inserted—
"(7) The provisions mentioned in subsection (8) apply to 

employment on board a ship registered in the register maintained 
under section 8 of the Merchant Shipping Act 1995 if and only if—

(a) the ship's entry in the register specifies a port in Great 
Britain as the port to which the vessel is to be treated as 
belonging,
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(b) under his contract of employment the person employed 
does not work wholly outside Great Britain, and

(c) the person employed is ordinarily resident in Great Britain.

(8) The provisions are—
(a) sections 8 to 10,
(b) Parts II, III and V,
(c) Part VI, apart from sections 58 to 60,
(d) Parts VII and VIII,
(e) sections 92 and 93, and
(f) Part X."

33.—(1) The following provisions (which require, or relate to, the Unfair dismissal:
making of special awards by employment tribunals in unfair dismissal special and
cases) shall cease to have effect— additional awards.

(a) sections 117(4)(b), 118(2) and (3) and 125 of the Employment 1996 c. 18. 
Rights Act 1996 (and the word "or" before section 117(4)(b));

(b) sections 157 and 158 of the Trade Union and Labour Relations 1992 c. 52. 
(Consolidation) Act 1992.

(2) In section 117(3)(b) of the Employment Rights Act 1996 (amount 
of additional award) for "the appropriate amount" there shall be 
substituted "an amount not less than twenty-six nor more than fifty-two 
weeks' pay"; and subsections (5) and (6) of section 117 shall cease to 
have effect.

(3) In section 14 of the Employment Rights (Dispute Resolution) 
Act 1998—

(a) subsection (1) shall cease to have effect, and
(b) in subsection (2) for "that Act" substitute "the Employment 

Rights Act 1996".

1998 c. 8.

34.—(1) This section applies to the sums specified in the following 
provisions—

(a) section 31(1) of the Employment Rights Act 1996 (guarantee 
payments: limits);

(b) section 120(1) of that Act (unfair dismissal: minimum amount of 
basic award);

(c) section 124(1) of that Act (unfair dismissal: limit of 
compensatory award);

(d) section 186(l)(a) and (b) of that Act (employee's rights on 
insolvency of employer: maximum amount payable);

(e) section 227(1) of that Act (maximum amount of a week's pay for 
purposes of certain calculations);

(f) section 156(1) of the Trade Union and Labour Relations 
(Consolidation) Act 1992 (unfair dismissal: minimum basic 
award);

(g) section 176(6) of that Act (right to membership of trade union: 
remedies).

Indexation of 
amounts, &c.
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(2) If the retail prices index for September of a year is higher or lower 
than the index for the previous September, the Secretary of State shall as 
soon as practicable make an order in relation to each sum mentioned in 
subsection (1)—

(a) increasing each sum, if the new index is higher, or
(b) decreasing each sum, if the new index is lower,

by the same percentage as the amount of the increase or decrease of the 
index.

(3) In making the calculation required by subsection (2) the Secretary 
of State shall—

(a) in the case of the sum mentioned in subsection (l)(a), round the 
result up to the nearest 10 pence,

(b) in the case of the sums mentioned in subsection (l)(b), (c), (f) and 
(g), round the result up to the nearest £100, and

(c) in the case of the sums mentioned in subsection (l)(d) and (e), 
round the result up to the nearest £10.

1996 c. 18. (4) For the sum specified in section 124(1) of the Employment Rights 
Act 1996 (unfair dismissal: limit of compensatory award) there shall be 
substituted the sum of £50,000 (subject to subsection (2) above).

(5) In this section "the retail prices index" means—
(a) the general index of retail prices (for all items) published by the 

Office for National Statistics, or
(b) where that index is not published for a month, any substituted 

index or figures published by that Office.
(6) An order under this section—

(a) shall be made by statutory instrument,
(b) may include transitional provision, and
(c) shall be laid before Parliament after being made.

Guarantee 35. For section 31(7) of the Employment Rights Act 1996 (guarantee 
payments. payments: limits) there shall be substituted—

"(7) The Secretary of State may by order vary—
(a) the length of the period specified in subsection (2);
(b) a limit specified in subsection (3) or (4)."

Sections 33 to 35: 36.—(1) The following provisions (which confer power to increase 
consequential. sums) shall cease to have effect—

(a) sections 120(2), 124(2), 186(2) and 227(2) to (4) of the 
Employment Rights Act 1996;

1992 c. 52. (b) sections 159 and 176(7) and (8) of the Trade Union and Labour
Relations (Consolidation) Act 1992.

(2) Section 208 of the Employment Rights Act 1996 (review of limits) 
shall cease to have effect.

(3) An increase effected, before section 34 comes into force, by virtue 
of a provision repealed by this section shall continue to have effect 
notwithstanding this section (but subject to section 34(2) and (4)).
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37.—(1) After section 124(1) of the Employment Rights Act 1996 (limit 
of compensatory award etc) there shall be inserted—

"(1A) Subsection (1) shall not apply to compensation awarded, 
or a compensatory award made, to a person in a case where he is 
regarded as unfairly dismissed by virtue of section 100,103 A, 105(3) 
or 105(6A)."

(2) Section 127B of that Act (power to specify method of calculation 
of compensation where dismissal a result of protected disclosure) shall 
cease to have effect.

Compensatory 
award etc: 
removal of limit in 
certain cases.

38.—(1) This section applies where regulations under section 2(2) of the 
European Communities Act 1972 (general implementation of Treaties) 
make provision for the purpose of implementing, or for a purpose 
concerning, a Community obligation of the United Kingdom which 
relates to the treatment of employees on the transfer of an undertaking or 
business or part of an undertaking or business.

(2) The Secretary of State may by regulations make the same or similar 
provision in relation to the treatment of employees in circumstances other 
than those to which the Community obligation applies (including 
circumstances in which there is no transfer, or no transfer to which the 
Community obligation applies).

(3) Regulations under this section shall be subject to annulment in 
pursuance of a resolution of either House of Parliament.

Transfer of 
undertakings. 
1972c. 68.

39.—(1) Information obtained by a revenue official in the course of Minimum wage: 
carrying out a function of the Commissioners of Inland Revenue may information, 
be—

(a) supplied by the Commissioners of Inland Revenue to the
Secretary of State for any purpose relating to the National 1998 c. 39. 
Minimum Wage Act 1998;

(b) supplied by the Secretary of State with the authority of the 
Commissioners of Inland Revenue to any person acting under 
section 13(l)(b) of that Act;

(c) supplied by the Secretary of State with the authority of the 
Commissioners of Inland Revenue to an officer acting for the 
purposes of any of the agricultural wages legislation.

(2) In this section—
"revenue official" means an officer of the Commissioners of Inland

Revenue appointed under section 4 of the Inland Revenue I890c. 21. 
Regulation Act 1890 (appointment of collectors, officers and 
other persons), and

"the agricultural wages legislation" has the same meaning as in 
section 16 of the National Minimum Wage Act 1998 
(agricultural wages officers).

40.—(1) In paragraph 27(3)(b) of Schedule 16 to the School Standards Dismissal of 
and Framework Act 1998 (dismissal of staff: representations and appeal) school staff, 
for "for a period of two years or more (within the meaning of the 1988 c. 31. 
Employment Rights Act 1996)" there shall be substituted ", within the
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meaning of the Employment Rights Act 1996, for a period at least as long 
as the period for the time being specified in section 108(1) of that Act 
(unfair dismissal: qualifying period)".

1988 c. 31. (2) In paragraph 24(4)(b) of Schedule 17 to the School Standards and 
Framework Act 1998 (dismissal of staff: representations and appeal) for 
"for a period of two years or more (within the meaning of the 
Employment Rights Act 1996)" there shall be substituted ", within the 
meaning of the Employment Rights Act 1996, for a period at least as long 
as the period for the time being specified in section 108(1) of that Act 
(unfair dismissal: qualifying period)".

National security. 41. Schedule 8 shall have effect.

General
Orders and 42.—(1) Any power to make an order or regulations under this Act 
regulations. shall be exercised by statutory instrument.

(2) No order or regulations shall be made under section 3,17,19 or 23 
unless a draft has been laid before, and approved by resolution of, each 
House of Parliament.

Finance. 43. There shall be paid out of money provided by Parliament—
(a) any increase attributable to this Act in the sums so payable under 

any other enactment;
(b) any other expenditure of the Secretary of State under this Act.

Repeals. 44. The provisions mentioned in Schedule 9 are repealed (or revoked) 
to the extent specified in column 3.

Commencement. 45.—(1) The preceding provisions of this Act shall come into force in 
accordance with provision made by the Secretary of State by order made 
by statutory instrument.

(2) An order under this section—
(a) may make different provision for different purposes;
(b) may include supplementary, incidental, saving or transitional 

provisions.

Extent. 46.—(1) Any amendment or repeal in this Act has the same extent as 
the provision amended or repealed.

(2) An Order in Council under paragraph l(l)(b) of Schedule 1 to the 
I974c. 28. Northern Ireland Act 1974 (legislation for Northern Ireland in the 

interim period) which contains a statement that it is made only for 
purposes corresponding to any of the purposes of this Act—

(a) shall not be subject to paragraph 1(4) and (5) of that Schedule 
(affirmative resolution of both Houses of Parliament), but

(b) shall be subject to annulment in pursuance of a resolution of 
either House of Parliament.
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(3) Apart from sections 39 and 45 and subject to subsection (1), the 
preceding sections of this Act shall not extend to Northern Ireland.

47. This Act may be cited as the Employment Relations Act 1999. Citation.
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SCHEDULES

Section 1. SCHEDULE 1
COLLECTIVE BARGAINING: RECOGNITION

1992 c. 52. The Schedule to be inserted immediately before Schedule 1 to the Trade Union 
and Labour Relations (Consolidation) Act 1992 is as follows—

"SCHEDULE Al 
COLLECTIVE BARGAINING: RECOGNITION

PART!
RECOGNITION 
Introduction

1. A trade union (or trade unions) seeking recognition to be entitled to conduct 
collective bargaining on behalf of a group or groups of workers may make a 
request in accordance with this Part of this Schedule.

2.—(1) This paragraph applies for the purposes of this Part of this Schedule.

(2) References to the bargaining unit are to the group of workers concerned 
(or the groups taken together).

(3) References to the proposed bargaining unit are to the bargaining unit 
proposed in the request for recognition.

(4) References to the employer are to the employer of the workers constituting 
the bargaining unit concerned.

(5) References to the parties are to the union (or unions) and the employer.

3.—(1) This paragraph applies for the purposes of this Part of this Schedule.

(2) The meaning of collective bargaining given by section 178(1) shall not 
apply.

(3) References to collective bargaining are to negotiations relating to pay, 
hours and holidays; but this has effect subject to sub-paragraph (4).

(4) If the parties agree matters as the subject of collective bargaining, 
references to collective bargaining are to negotiations relating to the agreed 
matters; and this is the case whether the agreement is made before or after the 
time when the CAC issues a declaration, or the parties agree, that the union is 
(or unions are) entitled to conduct collective bargaining on behalf of a 
bargaining unit.

(5) Sub-paragraph (4) does not apply in construing paragraph 31(3).

(6) Sub-paragraphs (2) to (5) do not apply in construing paragraph 35 or 44.

Request for recognition
4.—(1) The union or unions seeking recognition must make a request for 

recognition to the employer.
(2) Paragraphs 5 to 9 apply to the request.

5. The request is not valid unless it is received by the employer.
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6. The request is not valid unless the union (or each of the unions) has a 

certificate under section 6 that it is independent.

7.—(1) The request is not valid unless the employer, taken with any associated 
employer or employers, employs—

(a) at least 21 workers on the day the employer receives the request, or
(b) an average of at least 21 workers in the 13 weeks ending with that day.

(2) To find the average under sub-paragraph (l)(b)—
(a) take the number of workers employed in each of the 13 weeks (including 

workers not employed for the whole of the week);
(b) aggregate the 13 numbers;
(c) divide the aggregate by 13.

(3) For the purposes of sub-paragraph (l)(a) any worker employed by an 
associated company incorporated outside Great Britain must be ignored unless 
the day the request was made fell within a period during which he ordinarily 
worked in Great Britain.

(4) For the purposes of sub-paragraph (l)(b) any worker employed by an 
associated company incorporated outside Great Britain must be ignored in 
relation to a week unless the whole or any part of that week fell within a period 
during which he ordinarily worked in Great Britain.

(5) For the purposes of sub-paragraphs (3) and (4) a worker who is employed 
on board a ship registered in the register maintained under section 8 of the 
Merchant Shipping Act 1995 shall be treated as ordinarily working in Great 
Britain unless—

(a) the ship's entry in the register specifies a port outside Great Britain as 
the port to which the vessel is to be treated as belonging,

(b) the employment is wholly outside Great Britain, or
(c) the worker is not ordinarily resident in Great Britain.

(6) The Secretary of State may by order—
(a) provide that sub-paragraphs (1) to (5) are not to apply, or are not to 

apply in specified circumstances, or
(b) vary the number of workers for the time being specified in sub- 

paragraph (1);
and different provision may be made for different circumstances.

(7) An order under sub-paragraph (6)—
(a) shall be made by statutory instrument, and
(b) may include supplementary, incidental, saving or transitional 

provisions.
(8) No such order shall be made unless a draft of it has been laid before 

Parliament and approved by a resolution of each House of Parliament.

8. The request is not valid unless it—
(a) is in writing,
(b) identifies the union or unions and the bargaining unit, and
(c) states that it is made under this Schedule.

9. The Secretary of State may by order made by statutory instrument prescribe 
the form of requests and the procedure for making them; and if he does so the 
request is not valid unless it complies with the order.
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Parties agree

10.—(1) If before the end of the first period the parties agree a bargaining unit 
and that the union is (or unions are) to be recognised as entitled to conduct 
collective bargaining on behalf of the unit, no further steps are to be taken under 
this Part of this Schedule.

(2) If before the end of the first period the employer informs the union (or 
unions) that the employer does not accept the request but is willing to negotiate, 
sub-paragraph (3) applies.

(3) The parties may conduct negotiations with a view to agreeing a bargaining 
unit and that the union is (or unions are) to be recognised as entitled to conduct 
collective bargaining on behalf of the unit.

(4) If such an agreement is made before the end of the second period no 
further steps are to be taken under this Part of this Schedule.

(5) The employer and the union (or unions) may request ACAS to assist in 
conducting the negotiations.

(6) The first period is the period of 10 working days starting with the day after 
that on which the employer receives the request for recognition.

(7) The second period is—
(a) the period of 20 working days starting with the day after that on which 

the first period ends, or
(b) such longer period (so starting) as the parties may from time to time 

agree.

Employer rejects request 
11.—(1) This paragraph applies if—

(a) before the end of the first period the employer fails to respond to the 
request, or

(b) before the end of the first period the employer informs the union (or 
unions) that the employer does not accept the request (without 
indicating a willingness to negotiate).

(2) The union (or unions) may apply to the CAC to decide both these 
questions—

(a) whether the proposed bargaining unit is appropriate or some other 
bargaining unit is appropriate;

(b) whether the union has (or unions have) the support of a majority of the 
workers constituting the appropriate bargaining unit.

Negotiations fail 
12.—(1) Sub-paragraph (2) applies if—

(a) the employer informs the union (or unions) under paragraph 10(2), and
(b) no agreement is made before the end of the second period.

(2) The union (or unions) may apply to the CAC to decide both these 
questions—

(a) whether the proposed bargaining unit is appropriate or some other 
bargaining unit is appropriate;

(b) whether the union has (or unions have) the support of a majority of the 
workers constituting the appropriate bargaining unit.

(3) Sub-paragraph (4) applies if— 
(a) the employer informs the union (or unions) under paragraph 10(2), and
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(b) before the end of the second period the parties agree a bargaining unit 

but not that the union is (or unions are) to be recognised as entitled to 
conduct collective bargaining on behalf of the unit.

(4) The union (or unions) may apply to the CAC to decide the question 
whether the union has (or unions have) the support of a majority of the workers 
constituting the bargaining unit.

(5) But no application may be made under this paragraph if within the period 
of 10 working days starting with the day after that on which the employer 
informs the union (or unions) under paragraph 10(2) the employer proposes that 
ACAS be requested to assist in conducting the negotiations and—

(a) the union rejects (or unions reject) the proposal, or
(b) the union fails (or unions fail) to accept the proposal within the period 

of 10 working days starting with the day after that on which the 
employer makes the proposal.

Acceptance of applications
13. The CAC must give notice to the parties of receipt of an application under 

paragraph 11 or 12.

14.—(1) This paragraph applies if—
(a) two or more relevant applications are made,
(b) at least one worker falling within one of the relevant bargaining units 

also falls within the other relevant bargaining unit (or units), and
(c) the CAC has not accepted any of the applications.

(2) A relevant application is an application under paragraph 11 or 12.
(3) In relation to a relevant application, the relevant bargaining unit is—

(a) the proposed bargaining unit, where the application is under paragraph 
11 (2) or 12(2);

(b) the agreed bargaining unit, where the application is under paragraph 
12(4).

(4) Within the acceptance period the CAC must decide, with regard to each 
relevant application, whether the 10 per cent test is satisfied.

(5) The 10 per cent test is satisfied if members of the union (or unions) 
constitute at least 10 per cent of the workers constituting the relevant 
bargaining unit.

(6) The acceptance period is—
(a) the period of 10 working days starting with the day after that on which 

the CAC receives the last relevant application, or
(b) such longer period (so starting) as the CAC may specify to the parties 

by notice containing reasons for the extension.
(7) If the CAC decides that—

(a) the 10 per cent test is satisfied with regard to more than one of the 
relevant applications, or

(b) the 10 per cent test is satisfied with regard to none of the relevant 
applications,

the CAC must not accept any of the relevant applications.
(8) If the CAC decides that the 10 per cent test is satisfied with regard to one 

only of the relevant applications the CAC—
(a) must proceed under paragraph 15 with regard to that application, and
(b) must not accept any of the other relevant applications.
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(9) The CAC must give notice of its decision to the parties.

(10) If by virtue of this paragraph the CAC does not accept an application, no 
further steps are to be taken under this Part of this Schedule in relation to that 
application.

15.—(1) This paragraph applies to these applications—
(a) any application with regard to which no decision has to be made under 

paragraph 14;
(b) any application with regard to which the CAC must proceed under this 

paragraph by virtue of paragraph 14.
(2) Within the acceptance period the CAC must decide whether—

(a) the request for recognition to which the application relates is valid 
within the terms of paragraphs 5 to 9, and

(b) the application is made in accordance with paragraph 11 or 12 and 
admissible within the terms of paragraphs 33 to 42.

(3) In deciding those questions the CAC must consider any evidence which it 
has been given by the employer or the union (or unions).

(4) If the CAC decides that the request is not valid or the application is not 
made in accordance with paragraph 11 or 12 or is not admissible—

(a) the CAC must give notice of its decision to the parties,
(b) the CAC must not accept the application, and
(c) no further steps are to be taken under this Part of this Schedule.

(5) If the CAC decides that the request is valid and the application is made in 
accordance with paragraph 11 or 12 and is admissible it must—

(a) accept the application, and
(b) give notice of the acceptance to the parties.

(6) The acceptance period is—
(a) the period of 10 working days starting with the day after that on which 

the CAC receives the application, or
(b) such longer period (so starting) as the CAC may specify to the parties 

by notice containing reasons for the extension.

Withdrawal of application
16.—(1) If an application under paragraph 11 or 12 is accepted by the CAC, 

the union (or unions) may not withdraw the application—
(a) after the CAC issues a declaration under paragraph 22(2), or
(b) after the union (or the last of the unions) receives notice under 

paragraph 22(3) or 23(2).

(2) If an application is withdrawn by the union (or unions)—
(a) the CAC must give notice of the withdrawal to the employer, and
(b) no further steps are to be taken under this Part of this Schedule.

Notice to cease consideration of application
17.—(1) This paragraph applies if the CAC has received an application under 

paragraph 11 or 12 and—
(a) it has not decided whether the application is admissible, or
(b) it has decided that the application is admissible.
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(2) No further steps are to be taken under this Part of this Schedule if, before 

the final event occurs, the parties give notice to the CAC that they want no 
further steps to be taken.

(3) The final event occurs when the first of the following occurs—
(a) the CAC issues a declaration under paragraph 22(2) in consequence of 

the application;
(b) the last day of the notification period ends;

and the notification period is that defined by paragraph 24(5) and arising from 
the application.

Appropriate bargaining unit

18.—(1) If the CAC accepts an application under paragraph 11(2) or 12(2) it 
must try to help the parties to reach within the appropriate period an agreement 
as to what the appropriate bargaining unit is.

(2) The appropriate period is—
(a) the period of 20 working days starting with the day after that on which 

the CAC gives notice of acceptance of the application, or
(b) such longer period (so starting) as the CAC may specify to the parties 

by notice containing reasons for the extension.

19.—(1) This paragraph applies if—
(a) the CAC accepts an application under paragraph 11(2) or 12(2), and
(b) the parties have not agreed an appropriate bargaining unit at the end of 

the appropriate period.

(2) The CAC must decide the appropriate bargaining unit within—
(a) the period of 10 working days starting with the day after that on which 

the appropriate period ends, or
(b) such longer period (so starting) as the CAC may specify to the parties 

by notice containing reasons for the extension.

(3) In deciding the appropriate bargaining unit the CAC must take these 
matters into account—

(a) the need for the unit to be compatible with effective management;
(b) the matters listed in sub-paragraph (4), so far as they do not conflict 

with that need.

(4) The matters are—
(a) the views of the employer and of the union (or unions);
(b) existing national and local bargaining arrangements;
(c) the desirability of avoiding small fragmented bargaining units within an 

undertaking;
(d) the characteristics of workers falling within the proposed bargaining 

unit and of any other employees of the employer whom the CAC 
considers relevant;

(e) the location of workers.

(5) The CAC must give notice of its decision to the parties.
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Union recognition

20.—(1) This paragraph applies if—
(a) the CAC accepts an application under paragraph 11(2) or 12(2),
(b) the parties have agreed an appropriate bargaining unit at the end of the 

appropriate period, or the CAC has decided an appropriate bargaining 
unit, and

(c) that bargaining unit differs from the proposed bargaining unit.
(2) Within the decision period the CAC must decide whether the application 

is invalid within the terms of paragraphs 43 to 50.
(3) In deciding whether the application is invalid, the CAC must consider any 

evidence which it has been given by the employer or the union (or unions).
(4) If the CAC decides that the application is invalid—

(a) the CAC must give notice of its decision to the parties,
(b) the CAC must not proceed with the application, and
(c) no further steps are to be taken under this Part of this Schedule.

(5) If the CAC decides that the application is not invalid it must—
(a) proceed with the application, and
(b) give notice to the parties that it is so proceeding.

(6) The decision period is—
(a) the period of 10 working days starting with the day after that on which 

the parties agree an appropriate bargaining unit or the CAC decides an 
appropriate bargaining unit, or

(b) such longer period (so starting) as the CAC may specify to the parties 
by notice containing reasons for the extension.

21.—(1) This paragraph applies if—
(a) the CAC accepts an application under paragraph 11(2) or 12(2),
(b) the parties have agreed an appropriate bargaining unit at the end of the 

appropriate period, or the CAC has decided an appropriate bargaining 
unit, and

(c) that bargaining unit is the same as the proposed bargaining unit.
(2) This paragraph also applies if the CAC accepts an application under 

paragraph 12(4).
(3) The CAC must proceed with the application.

22.—(1) This paragraph applies if—
(a) the CAC proceeds with an application in accordance with paragraph 20 

or 21, and
(b) the CAC is satisfied that a majority of the workers constituting the 

bargaining unit are members of the union (or unions).
(2) The CAC must issue a declaration that the union is (or unions are) 

recognised as entitled to conduct collective bargaining on behalf of the workers 
constituting the bargaining unit.

(3) But if any of the three qualifying conditions is fulfilled, instead of issuing 
a declaration under sub-paragraph (2) the CAC must give notice to the parties 
that it intends to arrange for the holding of a secret ballot in which the workers 
constituting the bargaining unit are asked whether they want the union (or 
unions) to conduct collective bargaining on their behalf.

(4) These are the three qualifying conditions—
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(a) the CAC is satisfied that a ballot should be held in the interests of good 

industrial relations;
(b) a significant number of the union members within the bargaining unit 

inform the CAC that they do not want the union (or unions) to conduct 
collective bargaining on their behalf;

(c) membership evidence is produced which leads the CAC to conclude that 
there are doubts whether a significant number of the union members 
within the bargaining unit want the union (or unions) to conduct 
collective bargaining on their behalf.

(5) For the purposes of sub-paragraph (4)(c) membership evidence is—
(a) evidence about the circumstances in which union members became 

members;
(b) evidence about the length of time for which union members have been 

members, in a case where the CAC is satisfied that such evidence should 
be taken into account.

23.—(1) This paragraph applies if—
(a) the CAC proceeds with an application in accordance with paragraph 20 

or 21, and
(b) the CAC is not satisfied that a majority of the workers constituting the 

bargaining unit are members of the union (or unions).

(2) The CAC must give notice to the parties that it intends to arrange for the 
holding of a secret ballot in which the workers constituting the bargaining unit 
are asked whether they want the union (or unions) to conduct collective 
bargaining on their behalf.

24.—(1) This paragraph applies if the CAC gives notice under paragraph 22(3) 
or 23(2).

(2) Within the notification period—
(a) the union (or unions), or
(b) the union (or unions) and the employer,

may notify the CAC that the party making the notification does not (or the 
parties making the notification do not) want the CAC to arrange for the holding 
of the ballot.

(3) If the CAC is so notified—
(a) it must not arrange for the holding of the ballot,
(b) it must inform the parties that it will not arrange for the holding of the 

ballot, and why, and
(c) no further steps are to be taken under this Part of this Schedule.

(4) If the CAC is not so notified it must arrange for the holding of the ballot.

(5) The notification period is the period of 10 working days starting—
(a) for the purposes of sub-paragraph (2)(a), with the day on which the 

union (or last of the unions) receives the CAC's notice under paragraph 
22(3) or 23(2), or

(b) for the purposes of sub-paragraph (2)(b), with that day or (if later) the 
day on which the employer receives the CAC's notice under paragraph 
22(3) or 23(2).

25.—(I) This paragraph applies if the CAC arranges under paragraph 24 for 
the holding of a ballot.
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(2) The ballot must be conducted by a qualified independent person 

appointed by the CAC.
(3) The ballot must be conducted within—

(a) the period of 20 working days starting with the day after that on which 
the qualified independent person is appointed, or

(b) such longer period (so starting) as the CAC may decide.
(4) The ballot must be conducted—

(a) at a workplace or workplaces decided by the CAC,
(b) by post, or
(c) by a combination of the methods described in sub-paragraphs (a) and 

(b),
depending on the CAC's preference.

(5) In deciding how the ballot is to be conducted the CAC must take into 
account—

(a) the likelihood of the ballot being affected by unfairness or malpractice 
if it were conducted at a workplace or workplaces;

(b) costs and practicality;
(c) such other matters as the CAC considers appropriate.

(6) The CAC may not decide that the ballot is to be conducted as mentioned 
in sub-paragraph (4)(c) unless there are special factors making such a decision 
appropriate; and special factors include—

(a) factors arising from the location of workers or the nature of their 
employment;

(b) factors put to the CAC by the employer or the union (or unions).

(7) A person is a qualified independent person if—
(a) he satisfies such conditions as may be specified for the purposes of this 

paragraph by order of the Secretary of State or is himself so 
specified, and

(b) there are no grounds for believing either that he will carry out any 
functions conferred on him in relation to the ballot otherwise than 
competently or that his independence in relation to the ballot might 
reasonably be called into question.

(8) An order under sub-paragraph (7)(a) shall be made by statutory 
instrument subject to annulment in pursuance of a resolution of either House of 
Parliament.

(9) As soon as is reasonably practicable after the CAC is required under 
paragraph 24 to arrange for the holding of a ballot it must inform the parties—

(a) that it is so required;
(b) of the name of the person appointed to conduct the ballot and the date 

of his appointment;
(c) of the period within which the ballot must be conducted;
(d) whether the ballot is to be conducted by post or at a workplace or 

workplaces;
(e) of the workplace or workplaces concerned (if the ballot is to be 

conducted at a workplace or workplaces).

26.—(1) An employer who is informed by the CAC under paragraph 25(9) 
must comply with the following three duties.
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(2) The first duty is to co-operate generally, in connection with the ballot, with 

the union (or unions) and the person appointed to conduct the ballot; and the 
second and third duties are not to prejudice the generality of this.

(3) The second duty is to give to the union (or unions) such access to the 
workers constituting the bargaining unit as is reasonable to enable the union (or 
unions) to inform the workers of the object of the ballot and to seek their support 
and their opinions on the issues involved.

(4) The third duty is to do the following (so far as it is reasonable to expect the 
employer to do so)-—

(a) to give to the CAC, within the period of 10 working days starting with 
the day after that on which the employer is informed under paragraph 
25(9), the names and home addresses of the workers constituting the 
bargaining unit;

(b) to give to the CAC, as soon as is reasonably practicable, the name and 
home address of any worker who joins the unit after the employer has 
complied with paragraph (a);

(c) to inform the CAC, as soon as is reasonably practicable, of any worker 
whose name has been given to the CAC under paragraph (a) or (b) but 
who ceases to be within the unit.

(5) As soon as is reasonably practicable after the CAC receives any 
information under sub-paragraph (4) it must pass it on to the person appointed 
to conduct the ballot.

(6) If asked to do so by the union (or unions) the person appointed to conduct 
the ballot must send to any worker—

(a) whose name and home address have been given under sub-paragraph 
(5), and

(b) who is still within the unit (so far as the person so appointed is aware), 
any information supplied by the union (or unions) to the person so appointed.

(7) The duty under sub-paragraph (6) does not apply unless the union bears 
(or unions bear) the cost of sending the information.

(8) Each of the following powers shall be taken to include power to issue 
Codes of Practice about reasonable access for the purposes of sub-paragraph 
(3)~

(a) the power of ACAS under section 199(1);
(b) the power of the Secretary of State under section 203(l)(a).

27.—(1) If the CAC is satisfied that the employer has failed to fulfil any of the 
three duties imposed by paragraph 26, and the ballot has not been held, the CAC 
may order the employer—

(a) to take such steps to remedy the failure as the CAC considers reasonable 
and specifies in the order, and

(b) to do so within such period as the CAC considers reasonable and 
specifies in the order.

(2) If the CAC is satisfied that the employer has failed to comply with an order 
under sub-paragraph (1), and the ballot has not been held, the CAC may issue 
a declaration that the union is (or unions are) recognised as entitled to conduct 
collective bargaining on behalf of the bargaining unit.

(3) If the CAC issues a declaration under sub-paragraph (2) it shall take steps 
to cancel the holding of the ballot; and if the ballot is held it shall have no effect.

28._(1) This paragraph applies if the holding of a ballot has been arranged 
under paragraph 24 whether or not it has been cancelled.
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(2) The gross costs of the ballot shall be borne—

(a) as to half, by the employer, and
(b) as to half, by the union (or unions).

(3) If there is more than one union they shall bear their half of the gross 
costs—

(a) in such proportions as they jointly indicate to the person appointed to 
conduct the ballot, or

(b) in the absence of such an indication, in equal shares.

(4) The person appointed to conduct the ballot may send to the employer and 
the union (or each of the unions) a demand stating—

(a) the gross costs of the ballot, and
(b) the amount of the gross costs to be bome by the recipient.

(5) In such a case the recipient must pay the amount stated to the person 
sending the demand, and must do so within the period of 15 working days 
starting with the day after that on which the demand is received.

(6) In England and Wales, if the amount stated is not paid in accordance with 
sub-paragraph (5) it shall, if a county court so orders, be recoverable by 
execution issued from that court or otherwise as if it were payable under an order 
of that court.

(7) References to the costs of the ballot are to—
(a) the costs wholly, exclusively and necessarily incurred in connection with 

the ballot by the person appointed to conduct it,
(b) such reasonable amount as the person appointed to conduct the ballot 

charges for his services, and
(c) such other costs as the employer and the union (or unions) agree.

29.—(1) As soon as is reasonably practicable after the CAC is informed of the 
result of a ballot by the person conducting it, the CAC must act under this 
paragraph.

(2) The CAC must inform the employer and the union (or unions) of the result 
of the ballot.

(3) If the result is that the union is (or unions are) supported by—
(a) a majority of the workers voting, and
(b) at least 40 per cent of the workers constituting the bargaining unit,

the CAC must issue a declaration that the union is (or unions are) recognised as 
entitled to conduct collective bargaining on behalf of the bargaining unit.

(4) If the result is otherwise the CAC must issue a declaration that the union 
is (or unions are) not entitled to be so recognised.

(5) The Secretary of State may by order amend sub-paragraph (3) so as to 
specify a different degree of support; and different provision may be made for 
different circumstances.

(6) An order under sub-paragraph (5) shall be made by statutory instrument.

(7) No such order shall be made unless a draft of it has been laid before 
Parliament and approved by a resolution of each House of Parliament.



Employment Relations Act 1999 c. 26 33

Sen. 1 
Consequences of recognition

30.—(1) This paragraph applies if the CAC issues a declaration under this Part 
of this Schedule that the union is (or unions are) recognised as entitled to conduct 
collective bargaining on behalf of a bargaining unit.

(2) The parties may in the negotiation period conduct negotiations with a view 
to agreeing a method by which they will conduct collective bargaining.

(3) If no agreement is made in the negotiation period the employer or the 
union (or unions) may apply to the CAC for assistance.

(4) The negotiation period is—
(a) the period of 30 working days starting with the start day, or
(b) such longer period (so starting) as the parties may from time to time 

agree.
(5) The start day is the day after that on which the parties are notified of the 

declaration.

31.—(1) This paragraph applies if an application for assistance is made to the 
CAC under paragraph 30.

(2) The CAC must try to help the parties to reach in the agreement period an 
agreement on a method by which they will conduct collective bargaining.

(3) If at the end of the agreement period the parties have not made such an 
agreement the CAC must specify to the parties the method by which they are to 
conduct collective bargaining.

(4) Any method specified under sub-paragraph (3) is to have effect as if it were 
contained in a legally enforceable contract made by the parties.

(5) But if the parties agree in writing—
(a) that sub-paragraph (4) shall not apply, or shall not apply to particular 

parts of the method specified by the CAC, or
(b) to vary or replace the method specified by the CAC,

the written agreement shall have effect as a legally enforceable contract made by 
the parties.

(6) Specific performance shall be the only remedy available for breach of 
anything which is a legally enforceable contract by virtue of this paragraph.

(7) If at any time before a specification is made under sub-paragraph (3) the 
parties jointly apply to the CAC requesting it to stop taking steps under this 
paragraph, the CAC must comply with the request.

(8) The agreement period is—
(a) the period of 20 working days starting with the day after that on which 

the CAC receives the application under paragraph 30, or
(b) such longer period (so starting) as the CAC may decide with the consent 

of the parties.

Method not carried out 
32.—(1) This paragraph applies if—

(a) the CAC issues a declaration under this Part of this Schedule that the 
union is (or unions are) recognised as entitled to conduct collective 
bargaining on behalf of a bargaining unit,

(b) the parties agree a method by which they will conduct collective 
bargaining, and

(c) one or more of the parties fails to carry out the agreement.
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(2) The parties may apply to the CAC for assistance.
(3) Paragraph 31 applies as if "paragraph 30" (in each place) read "paragraph 

30 or paragraph 32".

General provisions about admissibility
33. An application under paragraph 11 or 12 is not admissible unless—

(a) it is made in such form as the CAC specifies, and
(b) it is supported by such documents as the CAC specifies.

34. An application under paragraph 11 or 12 is not admissible unless the union 
gives (or unions give) to the employer—

(a) notice of the application, and
(b) a copy of the application and any documents supporting it.

35.—(1) An application under paragraph 11 or 12 is not admissible if the CAC 
is satisfied that there is already in force a collective agreement under which a 
union is (or unions are) recognised as entitled to conduct collective bargaining 
on behalf of any workers falling within the relevant bargaining unit.

(2) But sub-paragraph (1) does not apply to an application under paragraph 
11 or 12 if—

(a) the union (or unions) recognised under the collective agreement and the 
union (or unions) making the application under paragraph 11 or 12 are 
the same, and

(b) the matters in respect of which the union is (or unions are) entitled to 
conduct collective bargaining do not include pay, hours or holidays.

(3) A declaration of recognition which is the subject of a declaration under 
paragraph 83(2) must for the purposes of sub-paragraph (1) be treated as ceasing 
to have effect to the extent specified in paragraph 83(2) on the making of the 
declaration under paragraph 83(2).

(4) In applying sub-paragraph (1) an agreement for recognition (the 
agreement in question) must be ignored if—

(a) the union does not have (or none of the unions has) a certificate under 
section 6 that it is independent,

(b) at some time there was an agreement (the old agreement) between the 
employer and the union under which the union (whether alone or with 
other unions) was recognised as entitled to conduct collective 
bargaining on behalf of a group of workers which was the same or 
substantially the same as the group covered by the agreement in 
question, and

(c) the old agreement ceased to have effect in the period of three years 
ending with the date of the agreement in question.

(5) It is for the CAC to decide whether one group of workers is the same or 
substantially the same as another, but in deciding the CAC may take account of 
the views of any person it believes has an interest in the matter.

(6) The relevant bargaining unit is—
(a) the proposed bargaining unit, where the application is under paragraph 

11(2) or 12(2);
(b) the agreed bargaining unit, where the application is under paragraph 

12(4).

36.—(l)An application under paragraph 11 or 12 is not admissible unless the 
CAC decides that—
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(a) members of the union (or unions) constitute at least 10 per cent of the 

workers constituting the relevant bargaining unit, and
(b) a majority of the workers constituting the relevant bargaining unit 

would be likely to favour recognition of the union (or unions) as 
entitled to conduct collective bargaining on behalf of the bargaining 
unit.

(2) The relevant bargaining unit is—
(a) the proposed bargaining unit, where the application is under paragraph 

11(2) or 12(2);
(b) the agreed bargaining unit, where the application is under paragraph 

12(4).

(3) The CAC must give reasons for the decision.

37.—(1) This paragraph applies to an application made by more than one 
union under paragraph 11 or 12.

(2) The application is not admissible unless—
(a) the unions show that they will co-operate with each other in a manner 

likely to secure and maintain stable and effective collective bargaining 
arrangements, and

(b) the unions show that, if the employer wishes, they will enter into 
arrangements under which collective bargaining is conducted by the 
unions acting together on behalf of the workers constituting the 
relevant bargaining unit.

(3) The relevant bargaining unit is—
(a) the proposed bargaining unit, where the application is under paragraph 

11(2) or 12(2);
(b) the agreed bargaining unit, where the application is under paragraph 

11(4).

38.—(1) This paragraph applies if—
(a) the CAC accepts a relevant application relating to a bargaining unit or 

proceeds under paragraph 20 with an application relating to a 
bargaining unit,

(b) the application has not been withdrawn,
(c) no notice has been given under paragraph 17(2),
(d) the CAC has not issued a declaration under paragraph 22(2), 27(2), 

29(3) or 29(4) in relation to that bargaining unit, and
(e) no notification has been made under paragraph 24(2).

(2) Another relevant application is not admissible if—
(a) at least one worker falling within the relevant bargaining unit also falls 

within the bargaining unit referred to in sub-paragraph (1), and
(b) the application is made by a union (or unions) other than the union (or 

unions) which made the application referred to in sub-paragraph (1).

(3) A relevant application is an application under paragraph 11 or 12.

(4) The relevant bargaining unit is—
(a) the proposed bargaining unit, where the application is under paragraph 

11(2) or 12(2);
(b) the agreed bargaining unit, where the application is under paragraph 

12(4).
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39.—(1) This paragraph applies if the CAC accepts a relevant application 

relating to a bargaining unit or proceeds under paragraph 20 with an application 
relating to a bargaining unit.

(2) Another relevant application is not admissible if—
(a) the application is made within the period of 3 years starting with the day 

after that on which the CAC gave notice of acceptance of the 
application mentioned in sub-paragraph (1),

(b) the relevant bargaining unit is the same or substantially the same as the 
bargaining unit mentioned in sub-paragraph (1), and

(c) the application is made by the union (or unions) which made the 
application mentioned in sub-paragraph (1).

(3) A relevant application is an application under paragraph 11 or 12.
(4) The relevant bargaining unit is—

(a) the proposed bargaining unit, where the application is under paragraph 
11(2) or 12(2);

(b) the agreed bargaining unit, where the application is under paragraph 
12(4).

(5) This paragraph does not apply if paragraph 40 or 41 applies.

40.—(1) This paragraph applies if the CAC issues a declaration under 
paragraph 29(4) that a union is (or unions are) not entitled to be recognised as 
entitled to conduct collective bargaining on behalf of a bargaining unit; and this 
is so whether the ballot concerned is held under this Part or Part HI of this 
Schedule.

(2) An application under paragraph 11 or 12 is not admissible if—
(a) the application is made within the period of 3 years starting with the day 

after that on which the declaration was issued,
(b) the relevant bargaining unit is the same or substantially the same as the 

bargaining unit mentioned in sub-paragraph (1), and
(c) the application is made by the union (or unions) which made the 

application leading to the declaration.
(3) The relevant bargaining unit is—

(a) the proposed bargaining unit, where the application is under paragraph 
11(2) or 12(2);

(b) the agreed bargaining unit, where the application is under paragraph 
12(4).

41.—(1) This paragraph applies if the CAC issues a declaration under 
paragraph 121(3) that bargaining arrangements are to cease to have effect; and 
this is so whether the ballot concerned is held under Part IV or Part V of this 
Schedule.

(2) An application under paragraph 11 or 12 is not admissible if—
(a) the application is made within the period of 3 years starting with the day 

after that on which the declaration was issued,
(b) the relevant bargaining unit is the same or substantially the same as the 

bargaining unit to which the bargaining arrangements mentioned in 
sub-paragraph (1) relate, and

(c) the application is made by the union which was a party (or unions which 
were parties) to the proceedings leading to the declaration.

(3) The relevant bargaining unit is—
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(a) the proposed bargaining unit, where the application is under paragraph 

11(2) or 12(2);
(b) the agreed bargaining unit, where the application is under paragraph 

12(4).

42.—(1) This paragraph applies for the purposes of paragraphs 39 to 41.

(2) It is for the CAC to decide whether one bargaining unit is the same or 
substantially the same as another, but in deciding the CAC may take account of 
the views of any person it believes has an interest in the matter.

General provisions about validity

43.—(1) Paragraphs 44 to 50 apply if the CAC has to decide under paragraph 
20 whether an application is valid.

(2) In those paragraphs—
(a) references to the application in question are to that application, and
(b) references to the relevant bargaining unit are to the bargaining unit 

agreed by the parties or decided by the CAC.

44.—(1) The application in question is invalid if the CAC is satisfied that there 
is already in force a collective agreement under which a union is (or unions are) 
recognised as entitled to conduct collective bargaining on behalf of any workers 
falling within the relevant bargaining unit.

(2) But sub-paragraph (1) does not apply to the application in question if—
(a) the union (or unions) recognised under the collective agreement and the 

union (or unions) making the application in question are the same, and
(b) the matters in respect of which the union is (or unions are) entitled to 

conduct collective bargaining do not include pay, hours or holidays.

(3) A declaration of recognition which is the subject of a declaration under 
paragraph 83(2) must for the purposes of sub-paragraph (1) be treated as ceasing 
to have effect to the extent specified in paragraph 83(2) on the making of the 
declaration under paragraph 83(2).

(4) In applying sub-paragraph (1) an agreement for recognition (the 
agreement in question) must be ignored if—

(a) the union does not have (or none of the unions has) a certificate under 
section 6 that it is independent,

(b) at some time there was an agreement (the old agreement) between the 
employer and the union under which the union (whether alone or with 
other unions) was recognised as entitled to conduct collective 
bargaining on behalf of a group of workers which was the same or 
substantially the same as the group covered by the agreement in 
question, and

(c) the old agreement ceased to have effect in the period of three years 
ending with the date of the agreement in question.

(5) It is for the CAC to decide whether one group of workers is the same or 
substantially the same an another, but in deciding the CAC may take account of 
the views of any person it believes has an interest in the matter.

45. The application in question is invalid unless the CAC decides that—
(a) members of the union (or unions) constitute at least 10 per cent of the 

workers constituting the relevant bargaining unit, and
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(b) a majority of the workers constituting the relevant bargaining unit 

would be likely to favour recognition of the union (or unions) as 
entitled to conduct collective bargaining on behalf of the bargaining 
unit.

46.—(1) This paragraph applies if—
(a) the CAC accepts an application under paragraph 11 or 12 relating to a 

bargaining unit or proceeds under paragraph 20 with an application 
relating to a bargaining unit,

(b) the application has not been withdrawn,
(c) no notice has been given under paragraph 17(2),
(d) the CAC has not issued a declaration under paragraph 22(2), 27(2), 

29(3) or 29(4) in relation to that bargaining unit, and
(e) no notification has been made under paragraph 24(2). 

(2) The application in question is invalid if—
(a) at least one worker falling within the relevant bargaining unit also falls 

within the bargaining unit referred to in sub-paragraph (1), and
(b) the application in question is made by a union (or unions) other than 

the union (or unions) which made the application referred to in sub- 
paragraph (1).

47.—(1) This paragraph applies if the CAC accepts an application under 
paragraph 11 or 12 relating to a bargaining unit or proceeds under paragraph 20 
with an application relating to a bargaining unit.

(2) The application in question is invalid if—
(a) the application is made within the period of 3 years starting with the day 

after that on which the CAC gave notice of acceptance of the 
application mentioned in sub-paragraph (1),

(b) the relevant bargaining unit is the same or substantially the same as the 
bargaining unit mentioned in sub-paragraph (1), and

(c) the application is made by the union (or unions) which made the 
application mentioned in sub-paragraph (1).

(3) This paragraph does not apply if paragraph 48 or 49 applies.

48.—(1) This paragraph applies if the CAC issues a declaration under 
paragraph 29(4) that a union is (or unions are) not entitled to be recognised as 
entitled to conduct collective bargaining on behalf of a bargaining unit; and this 
is so whether the ballot concerned is held under this Part or Part III of this 
Schedule.

(2) The application in question is invalid if—
(a) the application is made within the period of 3 years starting with the 

date of the declaration,
(b) the relevant bargaining unit is the same or substantially the same as the 

bargaining unit mentioned in sub-paragraph (1), and
(c) the application is made by the union (or unions) which made the 

application leading to the declaration.

49.—(1) This paragraph applies if the CAC issues a declaration under 
paragraph 121(3) that bargaining arrangements are to cease to have effect; and 
this is so whether the ballot concerned is held under Part IV or Part V of this 
Schedule.

(2) The application in question is invalid if—
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(a) the application is made within the period of 3 years starting with the day 

after that on which the declaration was issued,
(b) the relevant bargaining unit is the same or substantially the same as the 

bargaining unit to which the bargaining arrangements mentioned in 
sub-paragraph (1) relate, and

(c) the application is made by the union which was a party (or unions which 
were parties) to the proceedings leading to the declaration.

50.—(1) This paragraph applies for the purposes of paragraphs 47 to 49.

(2) It is for the CAC to decide whether one bargaining unit is the same or 
substantially the same as another, but in deciding the CAC may take account of 
the views of any person it believes has an interest in the matter.

Competing applications 
51.—(1) For the purposes of this paragraph—

(a) the original application is the application referred to in paragraph 38(1) 
or 46(1), and

(b) the competing application is the other application referred to in 
paragraph 38(2) or the application in question referred to in 
paragraph 46(2);

but an application cannot be an original application unless it was made under 
paragraph 11(2) or 12(2).

(2) This paragraph applies if—
(a) the CAC decides that the competing application is not admissible by 

reason of paragraph 38 or is invalid by reason of paragraph 46,
(b) at the time the decision is made the parties to the original application 

have not agreed the appropriate bargaining unit under paragraph 18, 
and the CAC has not decided the appropriate bargaining unit under 
paragraph 19, in relation to the application, and

(c) the 10 per cent test (within the meaning given by paragraph 14) is 
satisfied with regard to the competing application.

(3) In such a case—
(a) the CAC must cancel the original application,
(b) the CAC must give notice to the parties to the application that it has 

been cancelled,
(c) no further steps are to be taken under this Part of this Schedule in 

relation to the application, and
(d) the application shall be treated as if it had never been admissible.

PART II
VOLUNTARY RECOGNITION 
Agreements for recognition 

52.—(1) This paragraph applies for the purposes of this Part of this Schedule.

(2) An agreement is an agreement for recognition if the following conditions 
are fulfilled in relation to it—

(a) the agreement is made in the permitted period between a union (or 
unions) and an employer in consequence of a request made under 
paragraph 4 and valid within the terms of paragraphs 5 to 9;



40 c. 26 Employment Relations Act 1999

SCH. 1
(b) under the agreement the union is (or unions are) recognised as entitled 

to conduct collective bargaining on behalf of a group or groups of 
workers employed by the employer;

(c) if sub-paragraph (5) applies to the agreement, it is satisfied.
(3) The permitted period is the period which begins with the day on which the 

employer receives the request and ends when the first of the following occurs—
(a) the union withdraws (or unions withdraw) the request;
(b) the union withdraws (or unions withdraw) any application under 

paragraph 11 or 12 made in consequence of the request;
(c) the CAC gives notice of a decision under paragraph 14(7) which 

precludes it from accepting such an application under paragraph 11 
or 12;

(d) the CAC gives notice under paragraph 15(4)(a) or 20(4)(a) in relation to 
such an application under paragraph 11 or 12;

(e) the parties give notice to the CAC under paragraph 17(2) in relation to 
such an application under paragraph 11 or 12;

(0 the CAC issues a declaration under paragraph 22(2) in consequence of 
such an application under paragraph 11 or 12;

(g) the CAC is notified under paragraph 24(2) in relation to such an 
application under paragraph 11 or 12;

(h) the last day of the notification period ends (the notification period being 
that defined by paragraph 24(5) and arising from such an application 
under paragraph 11 or 12);

(i) the CAC is required under paragraph 51(3) to cancel such an application 
under paragraph 11 or 12.

(4) Sub-paragraph (5) applies to an agreement if—
(a) at the time it is made the CAC has received an application under 

paragraph 11 or 12 in consequence of the request mentioned in sub- 
paragraph (2), and

(b) the CAC has not decided whether the application is admissible or it has 
decided that it is admissible.

(5) This sub-paragraph is satisfied if, in relation to the application under 
paragraph 11 or 12, the parties give notice to the CAC under paragraph 17 before 
the final event (as defined in paragraph 17) occurs.

Other interpretation 
53.—(1) This paragraph applies for the purposes of this Part of this Schedule.

(2) In relation to an agreement for recognition, references to the bargaining 
unit are to the group of workers (or the groups taken together) to which the 
agreement for recognition relates.

(3) In relation to an agreement for recognition, references to the parties are to 
the union (or unions) and the employer who are parties to the agreement.

54.—(1) This paragraph applies for the purposes of this Part of this Schedule.

(2) The meaning of collective bargaining given by section 178(1) shall not 
apply.

(3) Except in paragraph 63(2), in relation to an agreement for recognition 
references to collective bargaining are to negotiations relating to the matters in 
respect of which the union is (or unions are) recognised as entitled to conduct 
negotiations under the agreement for recognition.
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(4) In paragraph 63(2) the reference to collective bargaining is to negotiations 

relating to pay, hours and holidays.

Determination of type of agreement
55.—(1) This paragraph applies if one or more of the parties to an agreement 

applies to the CAC for a decision whether or not the agreement is an agreement 
for recognition.

(2) The CAC must give notice of receipt of an application under sub- 
paragraph (1) to any parties to the agreement who are not parties to the 
application.

(3) The CAC must within the decision period decide whether the agreement is 
an agreement for recognition.

(4) If the CAC decides that the agreement is an agreement for recognition it 
must issue a declaration to that effect.

(5) If the CAC decides that the agreement is not an agreement for recognition 
it must issue a declaration to that effect.

(6) The decision period is—
(a) the period of 10 working days starting with the day after that on which 

the CAC receives the application under sub-paragraph (1), or
(b) such longer period (so starting) as the CAC may specify to the parties 

to the agreement by notice containing reasons for the extension.

Termination of agreement for recognition
56.—(1) The employer may not terminate an agreement for recognition before 

the relevant period ends.
(2) After that period ends the employer may terminate the agreement, with or 

without the consent of the union (or unions).
(3) The union (or unions) may terminate an agreement for recognition at any 

time, with or without the consent of the employer.
(4) Sub-paragraphs (1) to (3) have effect subject to the terms of the agreement 

or any other agreement of the parties.
(5) The relevant period is the period of three years starting with the day after 

the date of the agreement.

57.—(1) If an agreement for recognition is terminated, as from the termination 
the agreement and any provisions relating to the collective bargaining method 
shall cease to have effect.

(2) For this purpose provisions relating to the collective bargaining method 
are—

(a) any agreement between the parties as to the method by which collective 
bargaining is to be conducted with regard to the bargaining unit, or

(b) anything effective as, or as if contained in, a legally enforceable contract 
and relating to the method by which collective bargaining is to be 
conducted with regard to the bargaining unit.

Application to CAC to specify method
58._(l) This paragraph applies if the parties make an agreement for 

recognition.
(2) The parties may in the negotiation period conduct negotiations with a view 

to agreeing a method by which they will conduct collective bargaining.
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(3) If no agreement is made in the negotiation period the employer or the 

union (or unions) may apply to the CAC for assistance.
(4) The negotiation period is—

(a) the period of 30 working days starting with the start day, or
(b) such longer period (so starting) as the parties may from time to time 

agree.
(5) The start day is the day after that on which the agreement is made.

59.—(1) This paragraph applies if—
(a) the parties to an agreement for recognition agree a method by which 

they will conduct collective bargaining, and
(b) one or more of the parties fails to carry out the agreement as to a 

method.
(2) The employer or the union (or unions) may apply to the CAC for 

assistance.

60.—(1) This paragraph applies if an application for assistance is made to the 
CAC under paragraph 58 or 59.

(2) The application is not admissible unless the conditions in sub-paragraphs 
(3) and (4) are satisfied.

(3) The condition is that the employer, taken with any associated employer or 
employers, must—

(a) employ at least 21 workers on the day the application is made, or
(b) employ an average of at least 21 workers in the 13 weeks ending with 

that day.
(4) The condition is that the union (or every union) has a certificate under 

section 6 that it is independent.
(5) To find the average under sub-paragraph (3)(b)—

(a) take the number of workers employed in each of the 13 weeks (including 
workers not employed for the whole of the week);

(b) aggregate the 13 numbers;
(c) divide the aggregate by 13.

(6) For the purposes of sub-paragraph (3)(a) any worker employed by an 
associated company incorporated outside Great Britain must be ignored unless 
the day the application was made fell within a period during which he ordinarily 
worked in Great Britain.

(7) For the purposes of sub-paragraph (3)(b) any worker employed by an 
associated company incorporated outside Great Britain must be ignored in 
relation to a week unless the whole or any part of that week fell within a period 
during which he ordinarily worked in Great Britain.

(8) For the purposes of sub-paragraphs (6) and (7) a worker who is employed 
on board a ship registered in the register maintained under section 8 of the 
Merchant Shipping Act 1995 shall be treated as ordinarily working in Great 
Britain unless—

(a) the ship's entry in the register specifies a port outside Great Britain as 
the port to which the vessel is to be treated as belonging,

(b) the employment is wholly outside Great Britain, or
(c) the worker is not ordinarily resident in Great Britain.

(9) An order made under paragraph 7(6) may also—
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(a) provide that sub-paragraphs (2), (3) and (5) to (8) of this paragraph are 

not to apply, or are not to apply in specified circumstances, or
(b) vary the number of workers for the time being specified in sub- 

paragraph (3).

61.—(1) An application to the CAC is not admissible unless—
(a) it is made in such form as the CAC specifies, and
(b) it is supported by such documents as the CAC specifies.

(2) An application which is made by a union (or unions) to the CAC is not 
admissible unless the union gives (or unions give) to the employer—

(a) notice of the application, and
(b) a copy of the application and any documents supporting it.

(3) An application which is made by an employer to the CAC is not admissible 
unless the employer gives to the union (or each of the unions)—

(a) notice of the application, and
(b) a copy of the application and any documents supporting it.

CAC's response to application
62.—(1) The CAC must give notice to the parties of receipt of an application 

under paragraph 58 or 59.
(2) Within the acceptance period the CAC must decide whether the 

application is admissible within the terms of paragraphs 60 and 61.
(3) In deciding whether an application is admissible the CAC must consider 

any evidence which it has been given by the employer or the union (or unions).
(4) If the CAC decides that the application is not admissible—

(a) the CAC must give notice of its decision to the parties,
(b) the CAC must not accept the application, and
(c) no further steps are to be taken under this Part of this Schedule.

(5) If the CAC decides that the application is admissible it must—
(a) accept the application, and
(b) give notice of the acceptance to the parties.

(6) The acceptance period is—
(a) the period of 10 working days starting with the day after that on which 

the CAC receives the application, or
(b) such longer period (so starting) as the CAC may specify to the parties 

by notice containing reasons for the extension.

63.—(1) If the CAC accepts an application it must try to help the parties to 
reach in the agreement period an agreement on a method by which they will 
conduct collective bargaining.

(2) If at the end of the agreement period the parties have not made such an 
agreement the CAC must specify to the parties the method by which they are to 
conduct collective bargaining.

(3) Any method specified under sub-paragraph (2) is to have effect as if it were 
contained in a legally enforceable contract made by the parties.

(4) But if the parties agree in writing—
(a) that sub-paragraph (3) shall not apply, or shall not apply to particular 

parts of the method specified by the CAC, or
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(b) to vary or replace the method specified by the CAC,

the written agreement shall have effect as a legally enforceable contract made by 
the parties.

(5) Specific performance shall be the only remedy available for breach of 
anything which is a legally enforceable contract by virtue of this paragraph.

(6) If the CAC accepts an application, the applicant may not withdraw it after 
the end of the agreement period.

(7) If at any time before a specification is made under sub-paragraph (2) the 
parties jointly apply to the CAC requesting it to stop taking steps under this 
paragraph, the CAC must comply with the request.

(8) The agreement period is—
(a) the period of 20 working days starting with the day after that on which 

the CAC gives notice of acceptance of the application, or
(b) such longer period (so starting) as the parties may from time to time 

agree.

PART III

CHANGES AFFECTING BARGAINING UNIT 

Introduction

64.—(1) This Part of this Schedule applies if—
(a) the CAC has issued a declaration that a union is (or unions are) 

recognised as entitled to conduct collective bargaining on behalf of a 
bargaining unit, and

(b) provisions relating to the collective bargaining method apply in relation 
to the unit.

(2) In such a case, in this Part of this Schedule—
(a) references to the original unit are to the bargaining unit on whose behalf 

the union is (or unions are) recognised as entitled to conduct collective 
bargaining, and

(b) references to the bargaining arrangements are to the declaration and to 
the provisions relating to the collective bargaining method which apply 
in relation to the original unit.

(3) For this purpose provisions relating to the collective bargaining method 
are—

(a) the parties' agreement as to the method by which collective bargaining 
is to be conducted with regard to the original unit,

(b) anything effective as, or as if contained in, a legally enforceable contract 
and relating to the method by which collective bargaining is to be 
conducted with regard to the original unit, or

(c) any provision of this Part of this Schedule that a method of collective 
bargaining is to have effect with regard to the original unit.

65. References in this Part of this Schedule to the parties are to the employer 
and the union (or unions) concerned.
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Either party believes unit no longer appropriate

66.—(1) This paragraph applies if the employer believes or the union believes 
(or unions believe) that the original unit is no longer an appropriate 
bargaining unit.

(2) The employer or union (or unions) may apply to the CAC to make a 
decision as to what is an appropriate bargaining unit.

67.—(1) An application under paragraph 66 is not admissible unless the CAC 
decides that it is likely that the original unit is no longer appropriate by reason 
of any of the matters specified in sub-paragraph (2).

(2) The matters are—
(a) a change in the organisation or structure of the business carried on by 

the employer;
(b) a change in the activities pursued by the employer in the course of the 

business carried on by him;
(c) a substantial change in the number of workers employed in the 

original unit.

68.—(1) The CAC must give notice to the parties of receipt of an application 
under paragraph 66.

(2) Within the acceptance period the CAC must decide whether the 
application is admissible within the terms of paragraphs 67 and 92.

(3) In deciding whether the application is admissible the CAC must consider 
any evidence which it has been given by the employer or the union (or unions).

(4) If the CAC decides that the application is not admissible —
(a) the CAC must give notice of its decision to the parties,
(b) the CAC must not accept the application, and
(c) no further steps are to be taken under this Part of this Schedule.

(5) If the CAC decides that the application is admissible it must—
(a) accept the application, and
(b) give notice of the acceptance to the parties.

(6) The acceptance period is—
(a) the period of 10 working days starting with the day after that on which 

the CAC receives the application, or
(b) such longer period (so starting) as the CAC may specify to the parties 

by notice containing reasons for the extension.

69.—(1) This paragraph applies if—
(a) the CAC gives notice of acceptance of the application, and
(b) before the end of the first period the parties agree a bargaining unit or 

units (the new unit or units) differing from the original unit and inform 
the CAC of their agreement.

(2) If in the CAC's opinion the new unit (or any of the new units) contains at 
least one worker falling within an outside bargaining unit no further steps are to 
be taken under this Part of this Schedule.

(3) If sub-paragraph (2) does not apply—
(a) the CAC must issue a declaration that the union is (or unions are) 

recognised as entitled to conduct collective bargaining on behalf of the 
new unit or units;
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(b) so far as it affects workers in the new unit (or units) who fall within the 

original unit, the declaration shall have effect in place of any 
declaration that the union is (or unions are) recognised as entitled to 
conduct collective bargaining on behalf of the original unit;

(c) the method of collective bargaining relating to the original unit shall 
have effect in relation to the new unit or units, with any modifications 
which the CAC considers necessary to take account of the change of 
bargaining unit and specifies in the declaration.

(4) The first period is—
(a) the period of 10 working days starting with the day after that on which 

the CAC gives notice of acceptance of the application, or
(b) such longer period (so starting) as the parties may from time to time 

agree and notify to the CAC.
(5) An outside bargaining unit is a bargaining unit which fulfils these 

conditions—
(a) it is not the original unit;
(b) a union is (or unions are) recognised as entitled to conduct collective 

bargaining on its behalf;
(c) the union (or at least one of the unions) is not a party referred to in 

paragraph 64.

70.—(1) This paragraph applies if—
(a) the CAC gives notice of acceptance of the application, and
(b) the parties do not inform the CAC before the end of the first period that 

they have agreed a bargaining unit or units differing from the 
original unit.

(2) During the second period—
(a) the CAC must decide whether or not the original unit continues to be 

an appropriate bargaining unit;
(b) if the CAC decides that the original unit does not so continue, it must 

decide what other bargaining unit is or units are appropriate;
(c) the CAC must give notice to the parties of its decision or decisions under 

paragraphs (a) and (b).
(3) In deciding whether or not the original unit continues to be an appropriate 

bargaining unit the CAC must take into account only these matters—
(a) any change in the organisation or structure of the business carried on by 

the employer;
(b) any change in the activities pursued by the employer in the course of the 

business carried on by him;
(c) any substantial change in the number of workers employed in the 

original unit.
(4) In deciding what other bargaining unit is or units are appropriate the CAC 

must take these matters into account—
(a) the need for the unit or units to be compatible with effective 

management;
(b) the matters listed in sub-paragraph (5), so far as they do not conflict 

with that need.
(5) The matters are—

(a) the views of the employer and of the union (or unions);
(b) existing national and local bargaining arrangements;
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(c) the desirability of avoiding small fragmented bargaining units within an 

undertaking;
(d) the characteristics of workers falling within the original unit and of any 

other employees of the employer whom the CAC considers relevant;
(e) the location of workers.

(6) If the CAC decides that two or more bargaining units are appropriate its 
decision must be such that no worker falls within more than one of them.

(7) The second period is—
(a) the period of 10 working days starting with the day after that on which 

the first period ends, or
(b) such longer period (so starting) as the CAC may specify to the parties 

by notice containing reasons for the extension.

71. If the CAC gives notice under paragraph 70 of a decision that the original 
unit continues to be an appropriate bargaining unit no further steps are to be 
taken under this Part of this Schedule.

72. Paragraph 82 applies if the CAC gives notice under paragraph 70 of—
(a) a decision that the original unit is no longer an appropriate bargaining 

unit, and
(b) a decision as to the bargaining unit which is (or units which are) 

appropriate.

73.—(1) This paragraph applies if—
(a) the parties agree under paragraph 69 a bargaining unit or units differing 

from the original unit,
(b) paragraph 69(2) does not apply, and
(c) at least one worker falling within the original unit does not fall within 

the new unit (or any of the new units).

(2) In such a case—
(a) the CAC must issue a declaration that the bargaining arrangements, so 

far as relating to the worker or workers mentioned in sub-paragraph 
(l)(c), are to cease to have effect on a date specified by the CAC in the 
declaration, and

(b) the bargaining arrangements shall cease to have effect accordingly.

Employer believes unit has ceased to exist 

74.—(1) If the employer—
(a) believes that the original unit has ceased to exist, and
(b) wishes the bargaining arrangements to cease to have effect,

he must give the union (or each of the unions) a notice complying with sub- 
paragraph (2) and must give a copy of the notice to the CAC.

(2) A notice complies with this sub-paragraph if it—
(a) identifies the unit and the bargaining arrangements,
(b) states the date on which the notice is given,
(c) states that the unit has ceased to exist, and
(d) states that the bargaining arrangements are to cease to have effect on a 

date which is specified in the notice and which falls after the end of the 
period of 35 working days starting with the day after that on which the 
notice is given.
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(3) Within the validation period the CAC must decide whether the notice 

complies with sub-paragraph (2).
(4) If the CAC decides that the notice does not comply with sub-paragraph 

(2)-
(a) the CAC must give the parties notice of its decision, and
(b) the employer's notice shall be treated as not having been given.

(5) If the CAC decides that the notice complies with sub-paragraph (2) it must 
give the parties notice of the decision.

(6) The bargaining arrangements shall cease to have effect on the date 
specified under sub-paragraph (2)(d) if—

(a) the CAC gives notice under sub-paragraph (5), and
(b) the union does not (or unions do not) apply to the CAC under 

paragraph 75.
(7) The validation period is—

(a) the period of 10 working days starting with the day after that on which 
the CAC receives the copy of the notice, or

(b) such longer period (so starting) as the CAC may specify to the parties 
by notice containing reasons for the extension.

75.—(1) Paragraph 76 applies if—
(a) the CAC gives notice under paragraph 74(5), and
(b) within the period of 10 working days starting with the day after that on 

which the notice is given the union makes (or unions make) an 
application to the CAC for a decision on the questions specified in sub- 
paragraph (2).

(2) The questions are—
(a) whether the original unit has ceased to exist;
(b) whether the original unit is no longer appropriate by reason of any of 

the matters specified in sub-paragraph (3).
(3) The matters are—

(a) a change in the organisation or structure of the business carried on by 
the employer;

(b) a change in the activities pursued by the employer in the course of the 
business carried on by him;

(c) a substantial change in the number of workers employed in the 
original unit.

76.—(1) The CAC must give notice to the parties of receipt of an application 
under paragraph 75.

(2) Within the acceptance period the CAC must decide whether the 
application is admissible within the terms of paragraph 92.

(3) In deciding whether the application is admissible the CAC must consider 
any evidence which it has been given by the employer or the union (or unions).

(4) If the CAC decides that the application is not admissible—
(a) the CAC must give notice of its decision to the parties,
(b) the CAC must not accept the application, and
(c) no further steps are to be taken under this Part of this Schedule.

(5) If the CAC decides that the application is admissible it must— 
(a) accept the application, and
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(b) give notice of the acceptance to the parties.

(6) The acceptance period is—
(a) the period of 10 working days starting with the day after that on which 

the CAC receives the application, or
(b) such longer period (so starting) as the CAC may specify to the parties 

by notice containing reasons for the extension.

77.—(1) If the CAC accepts an application it—
(a) must give the employer and the union (or unions) an opportunity to put 

their views on the questions in relation to which the application was 
made;

(b) must decide the questions before the end of the decision period.
(2) If the CAC decides that the original unit has ceased to exist—

(a) the CAC must give the parties notice of its decision, and
(b) the bargaining arrangements shall cease to have effect on the 

termination date.

(3) If the CAC decides that the original unit has not ceased to exist, and that 
it is not the case that the original unit is no longer appropriate by reason of any 
of the matters specified in paragraph 75(3)—

(a) the CAC must give the parties notice of its decision, and
(b) the employer's notice shall be treated as not having been given.

(4) If the CAC decides that the original unit has not ceased to exist, and that 
the original unit is no longer appropriate by reason of any of the matters specified 
in paragraph 75(3), the CAC must give the parties notice of its decision.

(5) The decision period is—
(a) the period of 10 working days starting with the day after that on which 

the CAC gives notice of acceptance of the application, or
(b) such longer period (so starting) as the CAC may specify to the parties 

by notice containing reasons for the extension.
(6) The termination date is the later of—

(a) the date specified under paragraph 74(2)(d), and
(b) the day after the last day of the decision period.

78.—(1) This paragraph applies if—
(a) the CAC gives notice under paragraph 77(4), and
(b) before the end of the first period the parties agree a bargaining unit or 

units (the new unit or units) differing from the original unit and inform 
the CAC of their agreement.

(2) If in the CAC's opinion the new unit (or any of the new units) contains at 
least one worker falling within an outside bargaining unit no further steps are to 
be taken under this Part of this Schedule.

(3) If sub-paragraph (2) does not apply—
(a) the CAC must issue a declaration that the union is (or unions are) 

recognised as entitled to conduct collective bargaining on behalf of the 
new unit or units;

(b) so far as it affects workers hi the new unit (or units) who fall within the 
original unit, the declaration shall have effect in place of any 
declaration that the union is (or unions are) recognised as entitled to 
conduct collective bargaining on behalf of the original unit;
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(c) the method of collective bargaining relating to the original unit shall 

have effect in relation to the new unit or units, with any modifications 
which the CAC considers necessary to take account of the change of 
bargaining unit and specifies in the declaration.

(4) The first period is—
(a) the period of 10 working days starting with the day after that on which 

the CAC gives notice under paragraph 77(4), or
(b) such longer period (so starting) as the parties may from time to time 

agree and notify to the CAC.
(5) An outside bargaining unit is a bargaining unit which fulfils these 

conditions—
(a) it is not the original unit;
(b) a union is (or unions are) recognised as entitled to conduct collective 

bargaining on its behalf;
(c) the union (or at least one of the unions) is not a party referred to in 

paragraph 64,

79.—(1) This paragraph applies if—
(a) the CAC gives notice under paragraph 77(4), and
(b) the parties do not inform the CAC before the end of the first period that 

they have agreed a bargaining unit or units differing from the 
original unit.

(2) During the second period the CAC—
(a) must decide what other bargaining unit is or units are appropriate;
(b) must give notice of its decision to the parties.

(3) In deciding what other bargaining unit is or units are appropriate, the 
CAC must take these matters into account—

(a) the need for the unit or units to be compatible with effective 
management;

(b) the matters listed in sub-paragraph (4), so far as they do not conflict 
with that need.

(4) The matters are—
(a) the views of the employer and of the union (or unions);
(b) existing national and local bargaining arrangements;
(c) the desirability of avoiding small fragmented bargaining units within an 

undertaking;
(d) the characteristics of workers falling within the original unit and of any 

other employees of the employer whom the CAC considers relevant;
(e) the location of workers.

(5) If the CAC decides that two or more bargaining units are appropriate its 
decision must be such that no worker falls within more than one of them.

(6) The second period is—
(a) the period of 10 working days starting with the day after that on which 

the first period ends, or
(b) such longer period (so starting) as the CAC may specify to the parties 

by notice containing reasons for the extension.

80. Paragraph 82 applies if the CAC gives notice under paragraph 79 of a 
decision as to the bargaining unit which is (or units which are) appropriate.
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81.—(1) This paragraph applies if—

(a) the parties agree under paragraph 78 a bargaining unit or units differing 
from the original unit,

(b) paragraph 78(2) does not apply, and
(c) at least one worker falling within the original unit does not fall within 

the new unit (or any of the new units).
(2) In such a case —

(a) the CAC must issue a declaration that the bargaining arrangements, so 
far as relating to the worker or workers mentioned in sub-paragraph 
(l)(c), are to cease to have effect on a date specified by the CAC in the 
declaration, and

(b) the bargaining arrangements shall cease to have effect accordingly.

Position where CAC decides new unit
82.—(1) This paragraph applies if the CAC gives notice under paragraph 70 

of—
(a) a decision that the original unit is no longer an appropriate bargaining 

unit, and
(b) a decision as to the bargaining unit which is (or units which are) 

appropriate.
(2) This paragraph also applies if the CAC gives notice under paragraph 79 

of a decision as to the bargaining unit which is (or units which are) appropriate.

(3) The CAC—
(a) must proceed as stated in paragraphs 83 to 89 with regard to the 

appropriate unit (if there is one only), or
(b) must proceed as stated in paragraphs 83 to 89 with regard to each 

appropriate unit separately (if there are two or more).

(4) References in those paragraphs to the new unit are to the appropriate unit 
under consideration.

83.—(1) This paragraph applies if in the CAC's opinion the new unit contains 
at least one worker falling within a statutory outside bargaining unit.

(2) In such a case—
(a) the CAC must issue a declaration that the relevant bargaining 

arrangements, so far as relating to workers falling within the new unit, 
are to cease to have effect on a date specified by the CAC in the 
declaration, and

(b) the relevant bargaining arrangements shall cease to have effect 
accordingly.

(3) The relevant bargaining arrangements are—
(a) the bargaining arrangements relating to the original unit, and
(b) the bargaining arrangements relating to each statutory outside 

bargaining unit containing workers who fall within the new unit.

(4) The bargaining arrangements relating to the original unit are the 
bargaining arrangements as defined in paragraph 64.

(5) The bargaining arrangements relating to an outside unit are—
(a) the declaration recognising a union (or unions) as entitled to conduct 

collective bargaining on behalf of the workers constituting the outside 
unit, and

(b) the provisions relating to the collective bargaining method.
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(6) For this purpose the provisions relating to the collective bargaining 

method are—
(a) any agreement by the employer and the union (or unions) as to the 

method by which collective bargaining is to be conducted with regard 
to the outside unit,

(b) anything effective as, or as if contained in, a legally enforceable contract 
and relating to the method by which collective bargaining is to be 
conducted with regard to the outside unit, or

(c) any provision of this Part of this Schedule that a method of collective 
bargaining is to have effect with regard to the outside unit.

(7) A statutory outside bargaining unit is a bargaining unit which fulfils these 
conditions—

(a) it is not the original unit;
(b) a union is (or unions are) recognised as entitled to conduct collective 

bargaining on its behalf by virtue of a declaration of the CAC;
(c) the union (or at least one of the unions) is not a party referred to in 

paragraph 64.

(8) The date specified under sub-paragraph (l)(a) must be—
(a) the date on which the relevant period expires, or
(b) if the CAC believes that to maintain the relevant bargaining 

arrangements would be impracticable or contrary to the interests of 
good industrial relations, the date after the date on which the 
declaration is issued;

and the relevant period is the period of 65 working days starting with the day 
after that on which the declaration is issued.

84.—(1) This paragraph applies if in the CAC's opinion the new unit 
contains—

(a) at least one worker falling within a voluntary outside bargaining unit, 
but

(b) no worker falling within a statutory outside bargaining unit.

(2) In such a case—
(a) the CAC must issue a declaration that the original bargaining 

arrangements, so far as relating to workers falling within the new unit, 
are to cease to have effect on a date specified by the CAC in the 
declaration, and

(b) the original bargaining arrangements shall cease to have effect 
accordingly.

(3) The original bargaining arrangements are the bargaining arrangements as 
defined in paragraph 64.

(4) A voluntary outside bargaining unit is a bargaining unit which fulfils these 
conditions—

(a) it is not the original unit;
(b) a union is (or unions are) recognised as entitled to conduct collective 

bargaining on its behalf by virtue of an agreement with the employer;
(c) the union (or at least one of the unions) is not a party referred to in 

paragraph 64.

(5) The date specified under sub-paragraph (2)(a) must be— 
(a) the date on which the relevant period expires, or
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(b) if the CAC believes that to maintain the original bargaining 

arrangements would be impracticable or contrary to the interests of 
good industrial relations, the date after the date on which the 
declaration is issued;

and the relevant period is the period of 65 working days starting with the day 
after that on which the declaration is issued.

85.—(1) If the CAC's opinion is not that mentioned in paragraph 83(1) or 
84(1) it must—

(a) decide whether the difference between the original unit and the new unit 
is such that the support of the union (or unions) within the new unit 
needs to be assessed, and

(b) inform the parties of its decision. 
(2) If the CAC's decision is that such support does not need to be assessed—

(a) the CAC must issue a declaration that the union is (or unions are) 
recognised as entitled to conduct collective bargaining on behalf of the 
new unit;

(b) so far as it affects workers in the new unit who fall within the original 
unit, the declaration shall have effect in place of any declaration that 
the union is (or unions are) recognised as entitled to conduct collective 
bargaining on behalf of the original unit;

(c) the method of collective bargaining relating to the original unit shall 
have effect in relation to the new unit, with any modifications which the 
CAC considers necessary to take account of the change of bargaining 
unit and specifies in the declaration.

86.—(1) This paragraph applies if the CAC decides under paragraph 85(1) that 
the support of the union (or unions) within the new unit needs to be assessed.

(2) The CAC must decide these questions—
(a) whether members of the union (or unions) constitute at least 10 per cent 

of the workers constituting the new unit;
(b) whether a majority of the workers constituting the new unit would be 

likely to favour recognition of the union (or unions) as entitled to 
conduct collective bargaining on behalf of the new unit.

(3) If the CAC decides one or both of the questions in the negative—
(a) the CAC must issue a declaration that the bargaining arrangements, so 

far as relating to workers falling within the new unit, are to cease to 
have effect on a date specified by the CAC in the declaration, and

(b) the bargaining arrangements shall cease to have effect accordingly.

87.—(1) This paragraph applies if—
(a) the CAC decides both the questions in paragraph 86(2) in the 

affirmative, and
(b) the CAC is satisfied that a majority of the workers constituting the new 

unit are members of the union (or unions).
(2) The CAC must issue a declaration that the union is (or unions are) 

recognised as entitled to conduct collective bargaining on behalf of the workers 
constituting the new unit.

(3) But if any of the three qualifying conditions is fulfilled, instead of issuing 
a declaration under sub-paragraph (2) the CAC must give notice to the parties 
that it intends to arrange for the holding of a secret ballot in which the workers 
constituting the new unit are asked whether they want the union (or unions) to 
conduct collective bargaining on their behalf.
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(4) These are the three qualifying conditions—

(a) the CAC is satisfied that a ballot should be held in the interests of good 
industrial relations;

(b) a significant number of the union members within the new unit inform 
the CAC that they do not want the union (or unions) to conduct 
collective bargaining on their behalf;

(c) membership evidence is produced which leads the CAC to conclude that 
there are doubts whether a significant number of the union members 
within the new unit want the union (or unions) to conduct collective 
bargaining on their behalf.

(5) For the purposes of sub-paragraph (4)(c) membership evidence is—
(a) evidence about the circumstances in which union members became 

members;
(b) evidence about the length of time for which union members have been 

members, in a case where the CAC is satisfied that such evidence should 
be taken into account.

(6) If the CAC issues a declaration under sub-paragraph (2)—
(a) so far as it affects workers in the new unit who fall within the original 

unit, the declaration shall have effect in place of any declaration that 
the union is (or unions are) recognised as entitled to conduct collective 
bargaining on behalf of the original unit;

(b) the method of collective bargaining relating to the original unit shall 
have effect in relation to the new unit, with any modifications which the 
CAC considers necessary to take account of the change of bargaining 
unit and specifies in the declaration.

88.—(1) This paragraph applies if—
(a) the CAC decides both the questions in paragraph 86(2) in the 

affirmative, and
(b) the CAC is not satisfied that a majority of the workers constituting the 

new unit are members of the union (or unions).
(2) The CAC must give notice to the parties that it intends to arrange for the 

holding of a secret ballot in which the workers constituting the new unit are asked 
whether they want the union (or unions) to conduct collective bargaining on 
their behalf.

89.—(1) If the CAC gives notice under paragraph 87(3) or 88(2) the union (or 
unions) may within the notification period notify the CAC that the union does 
not (or unions do not) want the CAC to arrange for the holding of the ballot; and 
the notification period is the period of 10 working days starting with the day after 
that on which the union (or last of the unions) receives the CAC's notice.

(2) If the CAC is so notified—
(a) it must not arrange for the holding of the ballot,
(b) it must inform the parties that it will not arrange for the holding of the 

ballot, and why,
(c) it must issue a declaration that the bargaining arrangements, so far as 

relating to workers falling within the new unit, are to cease to have 
effect on a date specified by it in the declaration, and

(d) the bargaining arrangements shall cease to have effect accordingly.
(3) If the CAC is not so notified it must arrange for the holding of the ballot.
(4) Paragraph 25 applies if the CAC arranges under this paragraph for the 

holding of a ballot (as well as if the CAC arranges under paragraph 24 for the 
holding of a ballot).
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(5) Paragraphs 26 to 29 apply accordingly, but as if references to the 

bargaining unit were references to the new unit.
(6) If as a result of the ballot the CAC issues a declaration that the union is 

(or unions are) recognised as entitled to conduct collective bargaining on behalf 
of the new unit—

(a) so far as it affects workers in the new unit who fall within the original 
unit, the declaration shall have effect in place of any declaration that 
the union is (or unions are) recognised as entitled to conduct collective 
bargaining on behalf of the original unit;

(b) the method of collective bargaining relating to the original unit shall 
have effect in relation to the new unit, with any modifications which the 
CAC considers necessary to take account of the change of bargaining 
unit and specifies in the declaration.

(7) If as a result of the ballot the CAC issues a declaration that the union is 
(or unions are) not entitled to be recognised as entitled to conduct collective 
bargaining on behalf of the new unit—

(a) the CAC must state in the declaration the date on which the bargaining 
arrangements, so far as relating to workers falling within the new unit, 
are to cease to have effect, and

(b) the bargaining arrangements shall cease to have effect accordingly.

(8) Paragraphs (a) and (b) of sub-paragraph (6) also apply if the CAC issues 
a declaration under paragraph 27(2).

Residual workers 
90.—(1) This paragraph applies if—

(a) the CAC decides an appropriate bargaining unit or units under 
paragraph 70 or 79, and

(b) at least one worker falling within the original unit does not fall within 
the new unit (or any of the new units).

(2) In such a case —
(a) the CAC must issue a declaration that the bargaining arrangements, so 

far as relating to the worker or workers mentioned in sub-paragraph 
(l)(b), are to cease to have effect on a date specified by the CAC in the 
declaration, and

(b) the bargaining arrangements shall cease to have effect accordingly.

91.—(1) This paragraph applies if—
(a) the CAC has proceeded as stated in paragraphs 83 to 89 with regard to 

the new unit (if there is one only) or with regard to each new unit (if 
there are two or more), and

(b) in so doing the CAC fiasjssued one or more declarations under 
paragraph 83.

(2) The CAC must—
(a) consider each declaration issued under paragraph 83, and
(b) in relation to each declaration, identify each statutory outside 

bargaining unit which contains at least one worker who also falls within 
the new unit to which the declaration relates;

and in this paragraph each statutory outside bargaining unit so identified is
referred to as a parent unit.

(3) The CAC must then— 
(a) consider each parent unit, and
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(b) in relation to each parent unit, identify any workers who fall within the 

parent unit but who do not fall within the new unit (or any of the 
new units);

and in this paragraph the workers so identified in relation to a parent unit are 
referred to as a residual unit.

(4) In relation to each residual unit, the CAC must issue a declaration that the 
outside union is (or outside unions are) recognised as entitled to conduct 
collective bargaining on its behalf.

(5) But no such declaration shall be issued in relation to a residual unit if the 
CAC has received an application under paragraph 66 or 75 in relation to its 
parent unit.

(6) In this paragraph references to the outside union (or to outside unions) in 
relation to a residual unit are to the union which is (or unions which are) 
recognised as entitled to conduct collective bargaining on behalf of its parent 
unit.

(7) If the CAC issues a declaration under sub-paragraph (4)—
(a) the declaration shall have effect in place of the existing declaration that 

the outside union is (or outside unions are) recognised as entitled to 
conduct collective bargaining on behalf of the parent unit, so far as the 
existing declaration relates to the residual unit;

(b) if there is a method of collective bargaining relating to the parent unit, 
it shall have effect in relation to the residual unit with any modifications 
which the CAC considers necessary to take account of the change of 
bargaining unit and specifies in the declaration.

Applications under this Part

92.—(1) An application to the CAC under this Part of this Schedule is not 
admissible unless—

(a) it is made in such form as the CAC specifies, and
(b) it is supported by such documents as the CAC specifies.

(2) An application which is made by a union (or unions) to the CAC under 
this Part of this Schedule is not admissible unless the union gives (or unions give) 
to the employer—

(a) notice of the application, and
(b) a copy of the application and any documents supporting it.

(3) An application which is made by an employer to the CAC under this Part 
of this Schedule is not admissible unless the employer gives to the union (or each 
of the unions)—

(a) notice of the application, and
(b) a copy of the application and any documents supporting it.

Withdrawal of application

93.—(1) If an application under paragraph 66 or 75 is accepted by the CAC, 
the applicant (or applicants) may not withdraw the application—

(a) after the CAC issues a declaration under paragraph 69(3) or 78(3),
(b) after the CAC decides under paragraph 77(2) or 77(3),
(c) after the CAC issues a declaration under paragraph 83(1), 85(2), 86(3) 

or 87(2) in relation to the new unit (where there is only one) or a 
declaration under any of those paragraphs in relation to any of the new 
units (where there is more than one),
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(d) after the union has (or unions have) notified the CAC under paragraph 

89(1) in relation to the new unit (where there is only one) or any of the 
new units (where there is more than one), or

(e) after the end of the notification period referred to in paragraph 89(1) 
and relating to the new unit (where there is only one) or any of the new 
units (where there is more than one).

(2) If an application is withdrawn by the applicant (or applicants)—
(a) the CAC must give notice of the withdrawal to the other party (or 

parties), and
(b) no further steps are to be taken under this Part of this Schedule.

Meaning of collective bargaining 
94.—(1) This paragraph applies for the purposes of this Part of this Schedule.

(2) Except in relation to paragraphs 69(5), 78(5) and 83(6), the meaning of 
collective bargaining given by section 178(1) shall not apply.

(3) In relation to a new unit references to collective bargaining are to 
negotiations relating to the matters which were the subject of collective 
bargaining in relation to the corresponding original unit; and the corresponding 
original unit is the unit which was the subject of an application under paragraph 
66 or 75 in consequence of which the new unit was agreed by the parties or 
decided by the CAC.

(4) But if the parties agree matters as the subject of collective bargaining in 
relation to the new unit, references to collective bargaining in relation to that unit 
are to negotiations relating to the agreed matters; and this is the case whether the 
agreement is made before or after the time when the CAC issues a declaration 
that the union is (or unions are) recognised as entitled to conduct collective 
bargaining on behalf of the new unit.

(5) In relation to a residual unit in relation to which a declaration is issued 
under paragraph 91, references to collective bargaining are to negotiations 
relating to the matters which were the subject of collective bargaining in relation 
to the corresponding parent unit.

(6) In construing paragraphs 69(3)(c), 78(3)(c), 85(2)(c), 87(6)(b) and 
89(6)(b)—

(a) sub-paragraphs (3) and (4) do not apply, and
(b) references to collective bargaining are to negotiations relating to pay, 

hours and holidays.

Method of collective bargaining 
95.—(i) This paragraph applies for the purposes of this Part of this Schedule.

(2) Where a method of collective bargaining has effect in relation to a new 
unit, that method shall have effect as if it were contained in a legally enforceable 
contract made by the parties.

(3) But if the parties agree in writing—
(a) that sub-paragraph (2) shall not apply, or shall not apply to particular 

parts of the method, or
(b) to vary or replace the method,

the written agreement shall have effect as a legally enforceable contract made by 
the parties.

(4) Specific performance shall be the only remedy available for breach of 
anything which is a legally enforceable contract by virtue of this paragraph.
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PART IV
DERECOGNITION: GENERAL 

Introduction
96.—(1) This Part of this Schedule applies if the CAC has issued a declaration 

that a union is (or unions are) recognised as entitled to conduct collective 
bargaining on behalf of a bargaining unit.

(2) In such a case references in this Part of this Schedule to the bargaining 
arrangements are to the declaration and to the provisions relating to the 
collective bargaining method.

(3) For this purpose the provisions relating to the collective bargaining 
method are—

(a) the parties' agreement as to the method by which collective bargaining 
is to be conducted,

(b) anything effective as, or as if contained in, a legally enforceable contract 
and relating to the method by which collective bargaining is to be 
conducted, or

(c) any provision of Part III of this Schedule that a method of collective 
bargaining is to have effect.

97. For the purposes of this Part of this Schedule the relevant date is the date of 
the expiry of the period of 3 years starting with the date of the CAC's declaration.

98. References in this Part of this Schedule to the parties are to the employer 
and the union (or unions) concerned.

Employer employs fewer than 21 workers
99.—(1) This paragraph applies if—

(a) the employer believes that he, taken with any associated employer or 
employers, employed an average of fewer than 21 workers in any period 
of 13 weeks, and

(b) that period ends on or after the relevant date.
(2) If the employer wishes the bargaining arrangements to cease to have effect, 

he must give the union (or each of the unions) a notice complying with sub- 
paragraph (3) and must give a copy of the notice to the CAC.

(3) A notice complies with this sub-paragraph if it—
(a) identifies the bargaining arrangements,
(b) specifies the period of 13 weeks in question,
(c) states the date on which the notice is given,
(d) is given within the period of 5 working days starting with the day after 

the last day of the specified period of 13 weeks,
(e) states that the employer, taken with any associated employer or 

employers, employed an average of fewer than 21 workers in the 
specified period of 13 weeks, and

(f) states that the bargaining arrangements are to cease to have effect on a 
date which is specified in the notice and which falls after the end of the 
period of 35 working days starting with the day after that on which the 
notice is given.

(4) To find the average number of workers employed by the employer, taken 
with any associated employer or employers, in the specified period of 13 weeks—
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(a) take the number of workers employed in each of the 13 weeks (including 

workers not employed for the whole of the week);
(b) aggregate the 13 numbers;
(c) divide the aggregate by 13.

(5) For the purposes of sub-paragraph (l)(a) any worker employed by an 
associated company incorporated outside Great Britain must be ignored in 
relation to a week unless the whole or any part of that week fell within a period 
during which he ordinarily worked in Great Britain.

(6) For the purposes of sub-paragraph (5) a worker who is employed on board 
a ship registered in the register maintained under section 8 of the Merchant 
Shipping Act 1995 shall be treated as ordinarily working in Great Britain 
unless—

(a) the ship's entry in the register specifies a port outside Great Britain as 
the port to which the vessel is to be treated as belonging,

(b) the employment is wholly outside Great Britain, or
(c) the worker is not ordinarily resident in Great Britain.

(7) An order made under paragraph 7(6) may also—
(a) provide that sub-paragraphs (1) to (6) of this paragraph and paragraphs 

100 to 103 are not to apply, or are not to apply in specified 
circumstances, or

(b) vary the number of workers for the time being specified in sub- 
paragraphs (l)(a) and (3)(e).

100.—(1) Within the validation period the CAC must decide whether the 
notice complies with paragraph 99(3).

(2) If the CAC decides that the notice does not comply with paragraph 
99(3)-

(a) the CAC must give the parties notice of its decision, and
(b) the employer's notice shall be treated as not having been given.

(3) If the CAC decides that the notice complies with paragraph 99(3) it must 
give the parties notice of the decision.

(4) The bargaining arrangements shall cease to have effect on the date 
specified under paragraph 99(3)(f) if—

(a) the CAC gives notice under sub-paragraph (3), and
(b) the union does not (or unions do not) apply to the CAC under 

paragraph 101.
(5) The validation period is—

(a) the period of 10 working days starting with the day after that on which 
the CAC receives the copy of the notice, or

(b) such longer period (so starting) as the CAC may specify to the parties 
by notice containing reasons for the extension.

101.—(1) This paragraph applies if—
(a) the CAC gives notice under paragraph 100(3), and
(b) within the period of 10 working days starting with the day after that on 

which the notice is given, the union makes (or unions make) an 
application to the CAC for a decision whether the period of 13 weeks 
specified under paragraph 99(3)(b) ends on or after the relevant date 
and whether the statement made under paragraph 99(3)(e) is correct.

(2) An application is not admissible unless—
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(a) it is made in such form as the CAC specifies, and
(b) it is supported by such documents as the CAC specifies.

(3) An application is not admissible unless the union gives (or unions give) to 
the employer—

(a) notice of the application, and
(b) a copy of the application and any documents supporting it.

(4) An application is not admissible if—
(a) a relevant application was made within the period of 3 years prior to the 

date of the application,
(b) the relevant application and the application relate to the same 

bargaining unit, and
(c) the CAC accepted the relevant application.

(5) A relevant application is an application made to the CAC—
(a) by the union (or the unions) under this paragraph,
(b) by the employer under paragraph 106, 107 or 128, or
(c) by a worker (or workers) under paragraph 112.

102.—(1) The CAC must give notice to the parties of receipt of an application 
under paragraph 101.

(2) Within the acceptance period the CAC must decide whether the 
application is admissible within the terms of paragraph 101.

(3) In deciding whether an application is admissible the CAC must consider 
any evidence which it has been given by the employer or the union (or unions).

(4) If the CAC decides that the application is not admissible—
(a) the CAC must give notice of its decision to the parties,
(b) the CAC must not accept the application,
(c) no further steps are to be taken under this Part of this Schedule, and
(d) the bargaining arrangements shall cease to have effect on the date 

specified under paragraph 99(3)(f).

(5) If the CAC decides that the application is admissible it must—
(a) accept the application, and
(b) give notice of the acceptance to the parties.

(6) The acceptance period is—
(a) the period of 10 working days starting with the day after that on which 

the CAC receives the application, or
(b) such longer period (so starting) as the CAC may specify to the parties 

by notice containing reasons for the extension.

103.—(1) If the CAC accepts an application it—
(a) must give the employer and the union (or unions) an opportunity to put 

their views on the questions whether the period of 13 weeks specified 
under paragraph 99(3)(b) ends on or after the relevant date and 
whether the statement made under paragraph 99(3)(e) is correct;

(b) must decide the questions within the decision period and must give 
reasons for the decision.
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(2) If the CAC decides that the period of 13 weeks specified under paragraph 

99(3)(b) ends on or after the relevant date and that the statement made under 
paragraph 99(3)(e) is correct the bargaining arrangements shall cease to have 
effect on the termination date.

(3) If the CAC decides that the period of 13 weeks specified under paragraph 
99(3)(b) does not end on or after the relevant date or that the statement made 
under paragraph 99(3)(e) is not correct, the notice under paragraph 99 shall be 
treated as not having been given.

(4) The decision period is—
(a) the period of 10 working days starting with the day after that on which 

the CAC gives notice of acceptance of the application, or
(b) such longer period (so starting) as the CAC may specify to the parties 

by notice containing reasons for the extension.

(5) The termination date is the later of—
(a) the date specified under paragraph 99(3)(f), and
(b) the day after the last day of the decision period.

Employer's request to end arrangements

104.—(1) This paragraph and paragraphs 105 to 111 apply if after the relevant 
date the employer requests the union (or each of the unions) to agree to end the 
bargaining arrangements.

(2) The request is not valid unless it—
(a) is in writing,
(b) is received by the union (or each of the unions),
(c) identifies the bargaining arrangements, and
(d) states that it is made under this Schedule.

105.—(1) If before the end of the first period the parties agree to end the 
bargaining arrangements no further steps are to be taken under this Part of this 
Schedule.

(2) Sub-paragraph (3) applies if before the end of the first period—
(a) the union informs the employer that the union does not accept the 

request but is willing to negotiate, or
(b) the unions inform the employer that the unions do not accept the 

request but are willing to negotiate.

(3) The parties may conduct negotiations with a view to agreeing to end the 
bargaining arrangements.

(4) If such an agreement is made before the end of the second period no 
further steps are to be taken under this Part of this Schedule.

(5) The employer and the union (or unions) may request ACAS to assist in 
conducting the negotiations.

(6) The first period is the period of 10 working days starting with the day 
after—

(a) the day on which the union receives the request, or
(b) the last day on which any of the unions receives the request.

(7) The second period is—
(a) the period of 20 working days starting with the day after that on which 

the first period ends, or
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(b) such longer period (so starting) as the parties may from time to time 

agree.

106.—(1) This paragraph applies if—
(a) before the end of the first period the union fails (or unions fail) to 

respond to the request, or
(b) before the end of the first period the union informs the employer that it 

does not (or unions inform the employer that they do not) accept the 
request (without indicating a willingness to negotiate).

(2) The employer may apply to the CAC for the holding of a secret ballot to 
decide whether the bargaining arrangements should be ended.

107.—(1) This paragraph applies if —
(a) the union informs (or unions inform) the employer under paragraph 

105(2), and
(b) no agreement is made before the end of the second period.

(2) The employer may apply to the CAC for the holding of a secret ballot to 
decide whether the bargaining arrangements should be ended.

(3) But no application may be made if within the period of 10 working days 
starting with the day after that on which the union informs (or unions inform) 
the employer under paragraph 105(2) the union proposes (or unions propose) 
that ACAS be requested to assist in conducting the negotiations and—

(a) the employer rejects the proposal, or
(b) the employer fails to accept the proposal within the period of 10 

working days starting with the day after that on which the union makes 
(or unions make) the proposal.

108.—(1) An application under paragraph 106 or 107 is not admissible 
unless—

(a) it is made in such form as the CAC specifies, and
(b) it is supported by such documents as the CAC specifies.

(2) An application under paragraph 106 or 107 is not admissible unless the 
employer gives to the union (or each of the unions)—

(a) notice of the application, and
(b) a copy of the application and any documents supporting it.

109.—(1) An application under paragraph 106 or 107 is not admissible if—
(a) a relevant application was made within the period of 3 years prior to the 

date of the application under paragraph 106 or 107,
(b) the relevant application and the application under paragraph 106 or 107 

relate to the same bargaining unit, and
(c) the CAC accepted the relevant application. 

(2) A relevant application is an application made to the CAC—
(a) by the union (or the unions) under paragraph 101,
(b) by the employer under paragraph 106, 107 or 128, or
(c) by a worker (or workers) under paragraph 112.

110.—(1) An application under paragraph 106 or 107 is not admissible unless 
the CAC decides that—

(a) at least 10 per cent of the workers constituting the bargaining unit 
favour an end of the bargaining arrangements, and
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(b) a majority of the workers constituting the bargaining unit would be 

likely to favour an end of the bargaining arrangements.
(2) The CAC must give reasons for the decision.

111.—(1) The CAC must give notice to the parties of receipt of an application 
under paragraph 106 or 107.

(2) Within the acceptance period the CAC must decide whether—
(a) the request is valid within the terms of paragraph 104, and
(b) the application is made in accordance with paragraph 106 or 107 and 

admissible within the terms of paragraphs 108 to 110.

(3) In deciding those questions the CAC must consider any evidence which it 
has been given by the employer or the union (or unions).

(4) If the CAC decides that the request is not valid or the application is not 
made in accordance with paragraph 106 or 107 or is not admissible—

(a) the CAC must give notice of its decision to the parties,
(b) the CAC must not accept the application, and
(c) no further steps are to be taken under this Part of this Schedule.

(5) If the CAC decides that the request is valid and the application is made in 
accordance with paragraph 106 or 107 and is admissible it must—

(a) accept the application, and
(b) give notice of the acceptance to the parties.

(6) The acceptance period is—
(a) the period of 10 working days starting with the day after that on which 

the CAC receives the application, or
(b) such longer period (so starting) as the CAC may specify to the parties 

by notice containing reasons for the extension.

Workers' application to end arrangements
112.—(1) A worker or workers falling within the bargaining unit may after the 

relevant date apply to the CAC to have the bargaining arrangements ended.

(2) An application is not admissible unless—
(a) it is made in such form as the CAC specifies, and
(b) it is supported by such documents as the CAC specifies.

(3) An application is not admissible unless the worker gives (or workers give) 
to the employer and to the union (or each of the unions)—

(a) notice of the application, and
(b) a copy of the application and any documents supporting it.

113.—(1) An application under paragraph 112 is not admissible if—
(a) a relevant application was made within the period of 3 years prior to the 

date of the application under paragraph 112,
(b) the relevant application and the application under paragraph 112 relate 

to the same bargaining unit, and
(c) the CAC accepted the relevant application. 

(2) A relevant application is an application made to the CAC—
(a) by the union (or the unions) under paragraph 101,
(b) by the employer under paragraph 106, 107 or 128, or
(c) by a worker (or workers) under paragraph 112.
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114.—(1) An application under paragraph 112 is not admissible unless the 

CAC decides that—
(a) at least 10 per cent of the workers constituting the bargaining unit 

favour an end of the bargaining arrangements, and
(b) a majority of the workers constituting the bargaining unit would be 

likely to favour an end of the bargaining arrangements.
(2) The CAC must give reasons for the decision.

115.—(1) The CAC must give notice to the worker (or workers), the employer 
and the union (or unions) of receipt of an application under paragraph 112.

(2) Within the acceptance period the CAC must decide whether the 
application is admissible within the terms of paragraphs 112 to 114.

(3) In deciding whether the application is admissible the CAC must consider 
any evidence which it has been given by the employer, the union (or unions) or 
any of the workers falling within the bargaining unit.

(4) If the CAC decides that the application is not admissible—
(a) the CAC must give notice of its decision to the worker (or workers), the 

employer and the union (or unions),
(b) the CAC must not accept the application, and
(c) no further steps are to be taken under this Part of this Schedule.

(5) If the CAC decides that the application is admissible it must—
(a) accept the application, and
(b) give notice of the acceptance to the worker (or workers), the employer 

and the union (or unions).
(6) The acceptance period is—

(a) the period of 10 working days starting with the day after that on which 
the CAC receives the application, or

(b) such longer period (so starting) as the CAC may specify to the worker 
(or workers), the employer and the union (or unions) by notice 
containing reasons for the extension.

116.—(1) If the CAC accepts the application, in the negotiation period the 
CAC must help the employer, the union (or unions) and the worker (or workers) 
with a view to—

(a) the employer and the union (or unions) agreeing to end the bargaining 
arrangements, or

(b) the worker (or workers) withdrawing the application. 
(2) The negotiation period is—

(a) the period of 20 working days starting with the day after that on which 
the CAC gives notice of acceptance of the application, or

(b) such longer period (so starting) as the CAC may decide with the consent 
of the worker (or workers), the employer and the union (or unions).

Ballot on derecognition
117.—(1) This paragraph applies if the CAC accepts an application under 

paragraph 106 or 107.
(2) This paragraph also applies if—

(a) the CAC accepts an application under paragraph 112, and
(b) in the period mentioned in paragraph 116(1) there is no agreement or 

withdrawal as there described.
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(3) The CAC must arrange for the holding of a secret ballot in which the 

workers constituting the bargaining unit are asked whether the bargaining 
arrangements should be ended.

(4) The ballot must be conducted by a qualified independent person 
appointed by the CAC.

(5) The ballot must be conducted within—
(a) the period of 20 working days starting with the day after that on which 

the qualified independent person is appointed, or
(b) such longer period (so starting) as the CAC may decide.

(6) The ballot must be conducted—
(a) at a workplace or workplaces decided by the CAC,
(b) by post, or
(c) by a combination of the methods described in sub-paragraphs (a) and 

(b),
depending on the CAC's preference.

(7) In deciding how the ballot is to be conducted the CAC must take into 
account—

(a) the likelihood of the ballot being affected by unfairness or malpractice 
if it were conducted at a workplace or workplaces;

(b) costs and practicality;
(c) such other matters as the CAC considers appropriate.

(8) The CAC may not decide that the ballot is to be conducted as mentioned 
in sub-paragraph (6)(c) unless there are special factors making such a decision 
appropriate; and special factors include—

(a) factors arising from the location of workers or the nature of their 
employment;

(b) factors put to the CAC by the employer or the union (or unions).

(9) A person is a qualified independent person if—
(a) he satisfies such conditions as may be specified for the purposes of this 

paragraph by order of the Secretary of State or is himself so 
specified, and

(b) there are no grounds for believing either that he will carry out any 
functions conferred on him in relation to the ballot otherwise than 
competently or that his independence in relation to the ballot might 
reasonably be called into question.

(10) An order under sub-paragraph (9)(a) shall be made by statutory 
instrument subject to annulment in pursuance of a resolution of either House of 
Parliament.

(11) As soon as is reasonably practicable after the CAC is required under sub- 
paragraph (3) to arrange for the holding of a ballot it must inform the employer 
and the union (or unions)—

(a) that it is so required;
(b) of the name of the person appointed to conduct the ballot and the date 

of his appointment;
(c) of the period within which the ballot must be conducted;
(d) whether the ballot is to be conducted by post or at a workplace or 

workplaces;
(e) of the workplace or workplaces concerned (if the ballot is to be 

conducted at a workplace or workplaces).
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118.—(1) An employer who is informed by the CAC under paragraph 117( 11) 

must comply with the following three duties.
(2) The first duty is to co-operate generally, in connection with the ballot, with 

the union (or unions) and the person appointed to conduct the ballot; and the 
second and third duties are not to prejudice the generality of this.

(3) The second duty is to give to the union (or unions) such access to the 
workers constituting the bargaining unit as is reasonable to enable the union (or 
unions) to inform the workers of the object of the ballot and to seek their support 
and their opinions on the issues involved.

(4) The third duty is to do the following (so far as it is reasonable to expect the 
employer to do so)—

(a) to give to the CAC, within the period of 10 working days starting with 
the day after that on which the employer is informed under paragraph 
117(11), the names and home addresses of the workers constituting the 
bargaining unit;

(b) to give to the CAC, as soon as is reasonably practicable, the name and 
home address of any worker who joins the unit after the employer has 
complied with paragraph (a);

(c) to inform the CAC, as soon as is reasonably practicable, of any worker 
whose name has been given to the CAC under paragraph (a) or (b) but 
who ceases to be within the unit.

(5) As soon as is reasonably practicable after the CAC receives any 
information under sub-paragraph (4) it must pass it on to the person appointed 
to conduct the ballot.

(6) If asked to do so by the union (or unions) the person appointed to conduct 
the ballot must send to any worker—

(a) whose name and home address have been given under sub-paragraph 
(5), and

(b) who is still within the unit (so far as the person so appointed is aware), 
any information supplied by the union (or unions) to the person so appointed.

(7) The duty under sub-paragraph (6) does not apply unless the union bears 
(or unions bear) the cost of sending the information.

(8) Each of the following powers shall be taken to include power to issue 
Codes of Practice about reasonable access for the purposes of sub-paragraph 
(3>-

(a) the power of ACAS under section 199(1);
(b) the power of the Secretary of State under section 203(1 )(a).

119.—(1) If the CAC is satisfied that the employer has failed to fulfil any of the 
three duties imposed by paragraph 118, and the ballot has not been held, the 
CAC may order the employer—

(a) to take such steps to remedy the failure as the CAC considers reasonable 
and specifies in the order, and

(b) to do so within such period as the CAC considers reasonable and 
specifies in the order.

(2) If—
(a) the ballot has been arranged in consequence of an application under 

paragraph 106 or 107,
(b) the CAC is satisfied that the employer has failed to comply with an 

order under sub-paragraph (1), and
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(c) the ballot has not been held,

the CAC may refuse the application.
(3) If-

(a) the ballot has been arranged in consequence of an application under 
paragraph 112, and

(b) the ballot has not been held,
an order under sub-paragraph (1), on being recorded in the county court, may 
be enforced in the same way as an order of that court.

(4) If the CAC refuses an application under sub-paragraph (2) it shall take 
steps to cancel the holding of the ballot; and if the ballot is held it shall have 
no effect.

120.—(1) This paragraph applies if the holding of a ballot has been arranged 
under paragraph 117(3), whether or not it has been cancelled.

(2) The gross costs of the ballot shall be borne—
(a) as to half, by the employer, and
(b) as to half, by the union (or unions).

(3) If there is more than one union they shall bear their half of the gross 
costs—

(a) in such proportions as they jointly indicate to the person appointed to 
conduct the ballot, or

(b) in the absence of such an indication, in equal shares.
(4) The person appointed to conduct the ballot may send to the employer and 

the union (or each of the unions) a demand stating—
(a) the gross costs of the ballot, and
(b) the amount of the gross costs to be borne by the recipient.

(5) In such a case the recipient must pay the amount stated to the person 
sending the demand, and must do so within the period of 15 working days 
starting with the day after that on which the demand is received.

(6) In England and Wales, if the amount stated is not paid in accordance with 
sub-paragraph (5) it shall, if a county court so orders, be recoverable by 
execution issued from that court or otherwise as if it were payable under an order 
of that court.

(7) References to the costs of the ballot are to—
(a) the costs wholly, exclusively and necessarily incurred in connection with 

the ballot by the person appointed to conduct it,
(b) such reasonable amount as the person appointed to conduct the ballot 

charges for his services, and
(c) such other costs as the employer and the union (or unions) agree.

121.—(1) As soon as is reasonably practicable after the CAC is informed of 
the result of a ballot by the person conducting it, the CAC must act under this 
paragraph.

(2) The CAC must inform the employer and the union (or unions) of the result 
of the ballot.

(3) If the result is that the proposition that the bargaining arrangements 
should be ended is supported by—

(a) a majority of the workers voting, and
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(b) at least 40 per cent of the workers constituting the bargaining unit,

the CAC must issue a declaration that the bargaining arrangements are to cease 
to have effect on a date specified by the CAC in the declaration.

(4) If the result is otherwise the CAC must refuse the application under 
paragraph 106,107 or 112.

(5) If a declaration is issued under sub-paragraph (3) the bargaining 
arrangements shall cease to have effect accordingly.

(6) The Secretary of State may by order amend sub-paragraph (3) so as to 
specify a different degree of support; and different provision may be made for 
different circumstances.

(7) An order under sub-paragraph (6) shall be made by statutory instrument.
(8) No such order shall be made unless a draft of it has been laid before 

Parliament and approved by a resolution of each House of Parliament.

PARTY 
DERECOGNITION WHERE RECOGNITION AUTOMATIC

Introduction 
122.—(1) This Part of this Schedule applies if—

(a) the CAC has issued a declaration under paragraph 22(2) that a union is 
(or unions are) recognised as entitled to conduct collective bargaining 
on behalf of a bargaining unit, and

(b) the parties have agreed under paragraph 30 or 31 a method by which 
they will conduct collective bargaining.

(2) In such a case references in this Part of this Schedule to the bargaining 
arrangements are to—

(a) the declaration, and
(b) the parties' agreement.

123.—(1) This Part of this Schedule also applies if—
(a) the CAC has issued a declaration under paragraph 22(2) that a union is 

(or unions are) recognised as entitled to conduct collective bargaining 
on behalf of a bargaining unit, and

(b) the CAC has specified to the parties under paragraph 31(3) the method 
by which they are to conduct collective bargaining.

(2) In such a case references in this Part of this Schedule to the bargaining 
arrangements are to—

(a) the declaration, and
(b) anything effective as, or as if contained in, a legally enforceable contract 

by virtue of paragraph 31.

124.—(1) This Part of this Schedule also applies if the CAC has issued a 
declaration under paragraph 87(2) that a union is (or unions are) recognised as 
entitled to conduct collective bargaining on behalf of a bargaining unit.

(2) In such a case references in this Part of this Schedule to the bargaining 
arrangements are to —

(a) the declaration, and
(b) paragraph 87(6)(b).
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125. For the purposes of this Part of this Schedule the relevant date is the date 

of the expiry of the period of 3 years starting with the date of the CAC's 
declaration.

126. References in this Part of this Schedule to the parties are to the employer 
and the union (or unions) concerned.

Employer's request to end arrangements
127.—(1) The employer may after the relevant date request the union (or each 

of the unions) to agree to end the bargaining arrangements.
(2) The request is not valid unless it—

(a) is in writing,
(b) is received by the union (or each of the unions),
(c) identifies the bargaining arrangements,
(d) states that it is made under this Schedule, and
(e) states that fewer than half of the workers constituting the bargaining 

unit are members of the union (or unions).

128.—(1) If before the end of the negotiation period the parties agree to end 
the bargaining arrangements no further steps are to be taken under this Part of 
this Schedule.

(2) If no such agreement is made before the end of the negotiation period, the 
employer may apply to the CAC for the holding of a secret ballot to decide 
whether the bargaining arrangements should be ended.

(3) The negotiation period is the period of 10 working days starting with the 
day after—

(a) the day on which the union receives the request, or
(b) the last day on which any of the unions receives the request; 

or such longer period (so starting) as the parties may from time to time agree.

129.—(1) An application under paragraph 128 is not admissible unless—
(a) it is made in such form as the CAC specifies, and
(b) it is supported by such documents as the CAC specifies.

(2) An application under paragraph 128 is not admissible unless the employer 
gives to the union (or each of the unions)—

(a) notice of the application, and
(b) a copy of the application and any documents supporting it.

130.—(1) An application under paragraph 128 is not admissible if—
(a) a relevant application was made within the period of 3 years prior to the 

date of the application under paragraph 128,
(b) the relevant application and the application under paragraph 128 relate 

to the same bargaining unit, and
(c) the CAC accepted the relevant application. 

(2) A relevant application is an application made to the CAC—
(a) by the union (or the unions) under paragraph 101,
(b) by the employer under paragraph 106, 107 or 128, or
(c) by a worker (or workers) under paragraph 112.
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131.—(1) An application under paragraph 128 is not admissible unless the 

CAC is satisfied that fewer than half of the workers constituting the bargaining 
unit are members of the union (or unions).

(2) The CAC must give reasons for the decision.

132.—(1) The CAC must give notice to the parties of receipt of an application 
under paragraph 128.

(2) Within the acceptance period the CAC must decide whether—
(a) the request is valid within the terms of paragraph 127, and
(b) the application is admissible within the terms of paragraphs 129 to 131.

(3) In deciding those questions the CAC must consider any evidence which it 
has been given by the parties.

(4) If the CAC decides that the request is not valid or the application is not 
admissible—

(a) the CAC must give notice of its decision to the parties,
(b) the CAC must not accept the application, and
(c) no further steps are to be taken under this Part of this Schedule.

(5) If the CAC decides that the request is valid and the application is 
admissible it must—

(a) accept the application, and
(b) give notice of the acceptance to the parties.

(6) The acceptance period is—
(a) the period of 10 working days starting with the day after that on which 

the CAC receives the application, or
(b) such longer period (so starting) as the CAC may specify to the parties 

by notice containing reasons for the extension.

Ballot on derecognition
133.—(1) Paragraph 117 applies if the CAC accepts an application under 

paragraph 128 (as well as in the cases mentioned in paragraph 117(1) and (2)).
(2) Paragraphs 118 to 121 apply accordingly, but as if—

(a) the reference in paragraph 119(2)(a) to paragraph 106 or 107 were to 
paragraph 106, 107 or 128;

(b) the reference in paragraph 121(4) to paragraph 106,107 or 112 were to 
paragraph 106, 107, 112 or 128.

PART VI 
DERECOGNITION WHERE UNION NOT INDEPENDENT

Introduction 
134.—(1) This Part of this Schedule applies if—

(a) an employer and a union (or unions) have agreed that the union is (or 
unions are) recognised as entitled to conduct collective bargaining on 
behalf of a group or groups of workers, and

(b) the union does not have (or none of the unions has) a certificate under 
section 6 that it is independent.

(2) In such a case references in this Part of this Schedule to the bargaining 
arrangements are to—
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(a) the parties' agreement mentioned in sub-paragraph (l)(a), and
(b) any agreement between the parties as to the method by which they will 

conduct collective bargaining.

135. In this Part of this Schedule—
(a) references to the parties are to the employer and the union (or unions);
(b) references to the bargaining unit are to the group of workers referred to 

in paragraph 134(l)(a) (or the groups taken together).

136. The meaning of collective bargaining given by section 178(1) shall not 
apply in relation to this Part of this Schedule.

Workers' application to end arrangements
137.—(1) A worker or workers falling within the bargaining unit may apply to 

the CAC to have the bargaining arrangements ended.
(2) An application is not admissible unless—r

(a) it is made in such form as the CAC specifies, and
(b) it is supported by such documents as the CAC specifies.

(3) An application is not admissible unless the worker gives (or workers give) 
to the employer and to the union (or each of the unions)—

(a) notice of the application, and
(b) a copy of the application and any documents supporting it.

138. An application under paragraph 137 is not admissible if the CAC is 
satisfied that any of the unions has a certificate under section 6 that it is 
independent.

139.—(1) An application under paragraph 137 is not admissible unless the 
CAC decides that—

(a) at least 10 per cent of the workers constituting the bargaining unit 
favour an end of the bargaining arrangements, and

(b) a majority of the workers constituting the bargaining unit would be 
likely to favour an end of the bargaining arrangements.

(2) The CAC must give reasons for the decision.

140. An application under paragraph 137 is not admissible if the CAC is 
satisfied that—

(a) the union (or any of the unions) has made an application to the 
Certification Officer under section 6 for a certificate that it is 
independent, and

(b) the Certification Officer has not come to a decision on the application 
(or each of the applications).

141.—(1) The CAC must give notice to the worker (or workers), the employer 
and the union (or unions) of receipt of an application under paragraph 137.

(2) Within the acceptance period the CAC must decide whether the 
application is admissible within the terms of paragraphs 137 to 140.

(3) In deciding whether the application is admissible the CAC must consider 
any evidence which it has been given by the employer, the union (or unions) or 
any of the workers falling within the bargaining unit.

(4) If the CAC decides that the application is not admissible—
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(a) the CAC must give notice of its decision to the worker (or workers), the 

employer and the union (or unions),
(b) the CAC must not accept the application, and
(c) no further steps are to be taken under this Part of this Schedule.

(5) If the CAC decides that the application is admissible it must—
(a) accept the application, and
(b) give notice of the acceptance to the worker (or workers), the employer 

and the union (or unions).
(6) The acceptance period is—

(a) the period of 10 working days starting with the day after that on which 
the CAC receives the application, or

(b) such longer period (so starting) as the CAC may specify to the worker 
(or workers), the employer and the union (or unions) by notice 
containing reasons for the extension.

142.—(1) If the CAC accepts the application, in the negotiation period the 
CAC must help the employer, the union (or unions) and the worker (or workers) 
with a view to—

(a) the employer and the union (or unions) agreeing to end the bargaining 
arrangements, or

(b) the worker (or workers) withdrawing the application. 
(2) The negotiation period is—

(a) the period of 20 working days starting with the day after that on which 
the CAC gives notice of acceptance of the application, or

(b) such longer period (so starting) as the CAC may decide with the consent 
of the worker (or workers), the employer and the union (or unions).

143.—(1) This paragraph applies if—
(a) the CAC accepts an application under paragraph 137,
(b) during the period mentioned in paragraph 142(1) or 145(3) the CAC is 

satisfied that the union (or each of the unions) has made an application 
to the Certification Officer under section 6 for a certificate that it is 
independent, that the application (or each of the applications) to the 
Certification Officer was made before the application under paragraph 
137 and that the Certification Officer has not come to a decision on the 
application (or each of the applications), and

(c) at the time the CAC is so satisfied there has been no agreement or 
withdrawal as described in paragraph 142(1) or 145(3).

(2) In such a case paragraph 142(1) or 145(3) shall cease to apply from the time 
when the CAC is satisfied as mentioned in sub-paragraph (l)(b).

144.—(1) This paragraph applies if the CAC is subsequently satisfied that—
(a) the Certification Officer has come to a decision on the application (or 

each of the applications) mentioned in paragraph 143(l)(b), and
(b) his decision is that the union (or any of the unions) which made an 

application under section 6 is independent.
(2) In such a case—

(a) the CAC must give the worker (or workers), the employer and the union 
(or unions) notice that it is so satisfied, and

(b) the application under paragraph 137 shall be treated as not having 
been made.
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145.—(1) This paragraph applies if the CAC is subsequently satisfied that—

(a) the Certification Officer has come to a decision on the application (or 
each of the applications) mentioned in paragraph 143(l)(b), and

(b) his decision is that the union (or each of the unions) which made an 
application under section 6 is not independent.

(2) The CAC must give the worker (or workers), the employer and the union 
(or unions) notice that it is so satisfied.

(3) In the new negotiation period the CAC must help the employer, the union 
(or unions) and the worker (or workers) with a view to—

(a) the employer and the union (or unions) agreeing to end the bargaining 
arrangements, or

(b) the worker (or workers) withdrawing the application.

(4) The new negotiation period is—
(a) the period of 20 working days starting with the day after that on which 

the CAC gives notice under sub-paragraph (2), or
(b) such longer period (so starting) as the CAC may decide with the consent 

of the worker (or workers), the employer and the union (or unions).

146.—(1) This paragraph applies if—
(a) the CAC accepts an application under paragraph 137,
(b) paragraph 143 does not apply, and
(c) during the relevant period the CAC is satisfied that a certificate of 

independence has been issued to the union (or any of the unions) under 
section 6.

(2) In such a case the relevant period is the period starting with the first day 
of the negotiation period (as defined in paragraph 142(2)) and ending with the 
first of the following to occur—

(a) any agreement by the employer and the union (or unions) to end the 
bargaining arrangements;

(b) any withdrawal of the application by the worker (or workers);
(c) the CAC being informed of the result of a relevant ballot by the person 

conducting it;
and a relevant ballot is a ballot held by virtue of this Part of this Schedule.

(3) This paragraph also applies if—
(a) the CAC gives notice under paragraph 145(2), and
(b) during the relevant period the CAC is satisfied that a certificate of 

independence has been issued to the union (or any of the unions) under 
section 6.

(4) In such a case, the relevant period is the period starting with the first day 
of the new negotiation period (as defined in paragraph 145(4)) and ending with 
the first of the following to occur—

(a) any agreement by the employer and the union (or unions) to end the 
bargaining arrangements;

(b) any withdrawal of the application by the worker (or workers);
(c) the CAC being informed of the result of a relevant ballot by the person

conducting it; 
and a relevant ballot is a ballot held by virtue of this Part of this Schedule.

(5) If this paragraph applies—
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(a) the CAC must give the worker (or workers), the employer and the union 

(or unions) notice that it is satisfied as mentioned in sub-paragraph 
(l)(c) or (3)(b), and

(b) the application under paragraph 137 shall be treated as not having 
been made.

Ballot on derecognition 
147.—(1) Paragraph 117 applies if—

(a) the CAC accepts an application under paragraph 137, and
(b) in the period mentioned in paragraph 142(1) or 145(3) there is no 

agreement or withdrawal as there described,
(as well as in the cases mentioned in paragraph 117(1) and (2)). 

(2) Paragraphs 118 to 121 apply accordingly, but as if—
(a) the reference in paragraph 119(3)(a) to paragraph 112 were to 

paragraph 112 or 137;
(b) the reference in paragraph 121(4) to paragraph 106, 107 or 112 were to 

paragraph 106, 107, 112 or 137.
(c) the reference in paragraph 119(4) to the CAC refusing an application 

under paragraph 119(2) included a reference to it being required to give 
notice under paragraph 146(5).

Derecognition: other cases
148.—(1) This paragraph applies if as a result of a declaration by the CAC 

another union is (or other unions are) recognised as entitled to conduct collective 
bargaining on behalf of a group of workers at least one of whom falls within the 
bargaining unit.

(2) The CAC must issue a declaration that the bargaining arrangements are 
to cease to have effect on a date specified by the CAC in the declaration.

(3) If a declaration is issued under sub-paragraph (2) the bargaining 
arrangements shall cease to have effect accordingly.

(4) It is for the CAC to decide whether sub-paragraph (1) is fulfilled, but in 
deciding the CAC may take account of the views of any person it believes has an 
interest in the matter.

PART VII
LOSS OF INDEPENDENCE 

Introduction

149.—(1) This Part of this Schedule applies if the CAC has issued a declaration 
that a union is (or unions are) recognised as entitled to conduct collective 
bargaining on behalf of a bargaining unit.

(2) In such a case references in this Part of this Schedule to the bargaining 
arrangements are to the declaration and to the provisions relating to the 
collective bargaining method.

(3) For this purpose the provisions relating to the collective bargaining 
method are—

(a) the parties' agreement as to the method by which collective bargaining 
is to be conducted,

(b) anything effective as, or as if contained in, a legally enforceable contract 
and relating to the method by which collective bargaining is to be 
conducted, or
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(c) any provision of Part III of this Schedule that a method of collective 
bargaining is to have effect.

150.—(1) This Part of this Schedule also applies if—
(a) the parties have agreed that a union is (or unions are) recognised as 

entitled to conduct collective bargaining on behalf of a bargaining unit,
(b) the CAC has specified to the parties under paragraph 63(2) the method 

by which they are to conduct collective bargaining, and
(c) the parties have not agreed in writing to replace the method or that 

paragraph 63(3) shall not apply.

(2) In such a case references in this Part of this Schedule to the bargaining 
arrangements are to—

(a) the parties' agreement mentioned in sub-paragraph (l)(a), and
(b) anything effective as, or as if contained in, a legally enforceable contract 

by virtue of paragraph 63.

151. References in this Part of this Schedule to the parties are to the employer 
and the union (or unions) concerned.

Loss of certificate

152.—(1) This paragraph applies if—
(a) only one union is a party, and
(b) under section 7 the Certification Officer withdraws the union's 

certificate of independence.

(2) This paragraph also applies if—
(a) more than one union is a party, and
(b) under section 7 the Certification Officer withdraws the certificate of 

independence of each union (whether different certificates are 
withdrawn on the same or on different days).

(3) Sub-paragraph (4) shall apply on the day after—
(a) the day on which the Certification Officer informs the union (or unions) 

of the withdrawal (or withdrawals), or
(b) if there is more than one union, and he informs them on different days, 

the last of those days.

(4) The bargaining arrangements shall cease to have effect; and the parties 
shall be taken to agree that the union is (or unions are) recognised as entitled to 
conduct collective bargaining on behalf of the bargaining unit concerned.

Certificate re-issued 

153.—(1) This paragraph applies if—
(a) only one union is a party,
(b) paragraph 152 applies, and
(c) as a result of an appeal under section 9 against the decision to withdraw 

the certificate, the Certification Officer issues a certificate that the union 
is independent.

(2) This paragraph also applies if—
(a) more than one union is a party,
(b) paragraph 152 applies, and
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(c) as a result of an appeal under section 9 against a decision to withdraw 

a certificate, the Certification Officer issues a certificate that any of the 
unions concerned is independent.

(3) Sub-paragraph (4) shall apply, beginning with the day after—
(a) the day on which the Certification Officer issues the certificate, or
(b) if there is more than one union, the day on which he issues the first or 

only certificate.

(4) The bargaining arrangements shall have effect again; and paragraph 152 
shall cease to apply.

Miscellaneous
154. Parts III to VI of this Schedule shall not apply in the case of the parties 

at any time when, by virtue of this Part of this Schedule, the bargaining 
arrangements do not have effect.

155. If—
(a) by virtue of paragraph 153 the bargaining arrangements have effect 

again beginning with a particular day, and
(b) in consequence section 70B applies in relation to the bargaining unit 

concerned,
for the purposes of section 70B(3) that day shall be taken to be the day on which 
section 70S first applies in relation to the unit.

PART VIII 
DETRIMENT 
Detriment

156.—(1) A worker has a right not to be subjected to any detriment by any act, 
or any deliberate failure to act, by his employer if the act or failure takes place 
on any of the grounds set out in sub-paragraph (2).

(2) The grounds are that—
(a) the worker acted with a view to obtaining or preventing recognition of 

a union (or unions) by the employer under this Schedule;
(b) the worker indicated that he supported or did not support recognition 

of a union (or unions) by the employer under this Schedule;
(c) the worker acted with a view to securing or preventing the ending under 

this Schedule of bargaining arrangements;
(d) the worker indicated that he supported or did not support the ending 

under this Schedule of bargaining arrangements;
(e) the worker influenced or sought to influence the way in which votes were 

to be cast by other workers in a ballot arranged under this Schedule;
(f) the worker influenced or sought to influence other workers to vote or to 

abstain from voting in such a ballot;
(g) the worker voted in such a ballot;
(h) the worker proposed to do, failed to do, or proposed to decline to do, 

any of the things referred to in paragraphs (a) to (g).

(3) A ground does not fall within sub-paragraph (2) if it constitutes an 
unreasonable act or omission by the worker.
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(4) This paragraph does not apply if the worker is an employee and the 

detriment amounts to dismissal within the meaning of the Employment Rights 1996 c. 18. Act 1996.

(5) A worker may present a complaint to an employment tribunal on the 
ground that he has been subjected to a detriment in contravention of this 
paragraph.

(6) Apart from the remedy by way of complaint as mentioned in sub- 
paragraph (5), a worker has no remedy for infringement of the right conferred 
on him by this paragraph.

157.—(1) An employment tribunal shall not consider a complaint under 
paragraph 156 unless it is presented—

(a) before the end of the period of 3 months starting with the date of the act 
or failure to which the complaint relates or, if that act or failure is part 
of a series of similar acts or failures (or both), the last of them, or

(b) where the tribunal is satisfied that it was not reasonably practicable for 
the complaint to be presented before the end of that period, within such 
further period as it considers reasonable.

(2) For the purposes of sub-paragraph (1)—
(a) where an act extends over a period, the reference to the date of the act 

is a reference to the last day of that period;
(b) a failure to act shall be treated as done when it was decided on.

(3) For the purposes of sub-paragraph (2), in the absence of evidence 
establishing the contrary an employer must be taken to decide on a failure to act—

(a) when he does an act inconsistent with doing the failed act, or
(b) if he has done no such inconsistent act, when the period expires within 

which he might reasonably have been expected to do the failed act if it 
was to be done.

158. On a complaint under paragraph 156 it shall be for the employer to show 
the ground on which he acted or failed to act.

159.—(1) If the employment tribunal finds that a complaint under paragraph 
156 is well-founded it shall make a declaration to that effect and may make an 
award of compensation to be paid by the employer to the complainant in respect 
of the act or failure complained of.

(2) The amount of the compensation awarded shall be such as the tribunal 
considers just and equitable in all the circumstances having regard to the 
infringement complained of and to any loss sustained by the complainant which 
is attributable to the act or failure which infringed his right.

(3) The loss shall be taken to include—
(a) any expenses reasonably incurred by the complainant in consequence of 

the act or failure complained of, and
(b) loss of any benefit which he might reasonably be expected to have had 

but for that act or failure.
(4) In ascertaining the loss, the tribunal shall apply the same rule concerning 

the duty of a person to mitigate his loss as applies to damages recoverable under 
the common law of England and Wales or Scotland.

(5) If the tribunal finds that the act or failure complained of was to any extent 
caused or contributed to by action of the complainant, it shall reduce the amount 
of the compensation by such proportion as it considers just and equitable having 
regard to that finding.
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160.—(1) If the employment tribunal finds that a complaint under paragraph 

156 is well-founded and—
(a) the detriment of which the worker has complained is the termination of 

his worker's contract, but
(b) that contract was not a contract of employment,

any compensation awarded under paragraph 159 must not exceed the limit 
specified in sub-paragraph (2).

(2) The limit is the total of—
(a) the sum which would be the basic award for unfair dismissal, calculated 

1996 c. 18. in accordance with section 119 of the Employment Rights Act 1996, if
the worker had been an employee and the contract terminated had been 
a contract of employment, and

(b) the sum for the time being specified in section 124(1) of that Act which 
is the limit for a compensatory award to a person calculated in 
accordance with section 123 of that Act.

Dismissal

161.—(1) For the purposes of Part X of the Employment Rights Act 1996 
(unfair dismissal) the dismissal of an employee shall be regarded as unfair if the 
dismissal was made—

(a) for a reason set out in sub-paragraph (2), or
(b) for reasons the main one of which is one of those set out in sub- 

paragraph (2).

(2) The reasons are that—
(a) the employee acted with a view to obtaining or preventing recognition 

of a union (or unions) by the employer under this Schedule;
(b) the employee indicated that he supported or did not support recognition 

of a union (or unions) by the employer under this Schedule;
(c) the employee acted with a view to securing or preventing the ending 

under this Schedule of bargaining arrangements;
(d) the employee indicated that he supported or did not support the ending 

under this Schedule of bargaining arrangements ;
(e) the employee influenced or sought to influence the way in which votes 

were to be cast by other workers in a ballot arranged under this 
Schedule;

(f) the employee influenced or sought to influence other workers to vote or 
to abstain from voting in such a ballot;

(g) the employee voted in such a ballot;
(h) the employee proposed to do, failed to do, or proposed to decline to do, 

any of the things referred to in paragraphs (a) to (g).

(3) A reason does not fall within sub-paragraph (2) if it constitutes an 
unreasonable act or omission by the employee.
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Selection for redundancy

162. For the purposes of Part X of the Employment Rights Act 1996 (unfair 1996 c. 18 
dismissal) the dismissal of an employee shall be regarded as unfair if the reason 
or principal reason for the dismissal was that he was redundant but it is shown_

(a) that the circumstances constituting the redundancy applied equally to 
one or more other employees in the same undertaking who held 
positions similar to that held by him and who have not been dismissed 
by the employer, and

(b) that the reason (or, if more than one, the principal reason) why he was 
selected for dismissal was one falling within paragraph 161(2).

Employees with fixed-term contracts

163. Section 197(1) of the Employment Rights Act 1996 (fixed-term contracts) 
does not prevent Part X of that Act from applying to a dismissal which is 
regarded as unfair by virtue of paragraph 161 or 162.

Exclusion of requirement as to qualifying period

164. Sections 108 and 109 of the Employment Rights Act 1996 (qualifying 
period and upper age limit for unfair dismissal protection) do not apply to a 
dismissal which by virtue of paragraph 161 or 162 is regarded as unfair for the 
purposes of Part X of that Act.

Meaning of worker's contract

165. References in this Part of this Schedule to a worker's contract are to the 
contract mentioned in paragraph (a) or (b) of section 296(1) or the arrangements 
for the employment mentioned in paragraph (c) of section 296(1).

PART IX
GENERAL

Power to amend

166.—(1) If the CAC represents to the Secretary of State that paragraph 22 or 
87 has an unsatisfactory effect and should be amended, he may by order amend 
it with a view to rectifying that effect.

(2) He may amend it in such way as he thinks fit, and not necessarily in a way 
proposed by the CAC (if it proposes one).

(3) An order under this paragraph shall be made by statutory instrument.

(4) No such order shall be made unless a draft of it has been laid before 
Parliament and approved by a resolution of each House of Parliament.

Guidance
167.—(1) The Secretary of State may issue guidance to the CAC on the way in 

which it is to exercise its functions under paragraph 22 or 87.
(2) The CAC must take into account any such guidance in exercising those 

functions.
(3) However, no guidance is to apply with regard to an application made to 

the CAC before the guidance in question was issued.

(4) The Secretary of State must—
(a) lay before each House of Parliament any guidance issued under this 

paragraph, and
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(b) arrange for any such guidance to be published by such means as appear 

to him to be most appropriate for drawing it to the attention of persons 
likely to be affected by it.

Method of conducting collective bargaining
168.—(1) After consulting AC AS the Secretary of State may by order specify 

for the purposes of paragraphs 31(3) and 63(2) a method by which collective 
bargaining might be conducted.

(2) If such an order is made the CAC—
(a) must take it into account under paragraphs 31(3) and 63(2), but
(b) may depart from the method specified by the order to such extent as the 

CAC thinks it is appropriate to do so in the circumstances.

(3) An order under this paragraph shall be made by statutory instrument 
subject to annulment in pursuance of a resolution of either House of Parliament.

Directions about certain applications
169.—(1) The Secretary of State may make to the CAC directions as described 

in sub-paragraph (2) in relation to any case where—
(a) two or more applications are made to the CAC,
(b) each application is a relevant application,
(c) each application relates to the same bargaining unit, and
(d) the CAC has not accepted any of the applications.

(2) The directions are directions as to the order in which the CAC must 
consider the admissibility of the applications.

(3) The directions may include—
(a) provision to deal with a case where a relevant application is made while 

the CAC is still considering the admissibility of another one relating to 
the same bargaining unit;

(b) other incidental provisions.

(4) A relevant application is an application under paragraph 101, 106, 107, 
112 or 128.

Notice of declarations
170.—(1) If the CAC issues a declaration under this Schedule it must notify 

the parties of the declaration and its contents.

(2) The reference here to the parties is to—
(a) the union (or unions) concerned and the employer concerned, and
(b) if the declaration is issued in consequence of an application by a worker 

or workers, the worker or workers making it.

CAC's general duty
171. In exercising functions under this Schedule in any particular case the CAC 

must have regard to the object of encouraging and promoting fair and efficient 
practices and arrangements in the workplace, so far as having regard to that 
object is consistent with applying other provisions of this Schedule in the case 
concerned.
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General interpretation

172.—(1) References in this Schedule to the CAC are to the Central Arbitration Committee.

(2) For the purposes of this Schedule in its application to a part of Great 
Britain a working day is a day other than—

(a) a Saturday or a Sunday,
(b) Christmas day or Good Friday, or
(c) a day which is a bank holiday under the Banking and Financial Dealings 1971 c. 80. 

Act 1971 in that part of Great Britain."

SCHEDULE 2 Section 2. 
UNION MEMBERSHIP: DETRIMENT 

Introduction
1. The Trade Union and Labour Relations (Consolidation) Act 1992 shall be 1992 c. 52. 

amended as provided in this Schedule.

Detriment
2.—(1) Section 146 (action short of dismissal on grounds related to union 

membership or activities) shall be amended as follows.
(2) In subsection (1) for "have action short of dismissal taken against him as 

an individual by his employer" substitute "be subjected to any detriment as an 
individual by any act, or any deliberate failure to act, by his employer if the act 
or failure takes place".

(3) In subsection (3) for "have action short of dismissal taken against him" 
substitute "be subjected to any detriment as an individual by any act, or any 
deliberate failure to act, by his employer if the act or failure takes place".

(4) In subsection (4) for "action short of dismissal taken against him" 
substitute "a detriment to which he has been subjected as an individual by an act 
of his employer taking place".

(5) In subsection (5) for "action has been taken against him" substitute "he 
has been subjected to a detriment".

(6) After subsection (5) insert—
"(6) For the purposes of this section detriment is detriment short of 

dismissal."

Time limit for proceedings 
3.—(1) Section 147 shall be amended as follows.
(2) Before "An" insert "(1)".
(3) In paragraph (a) of subsection (1) (as created by sub-paragraph (2) above) 

for the words from "action to which" to "those actions" substitute "act or failure 
to which the complaint relates or, where that act or failure is part of a series of 
similar acts or failures (or both) the last of them".

(4) After subsection (1) (as created by sub-paragraph (2) above) insert—
"(2) For the purposes of subsection (1)—

(a) where an act extends over a period, the reference to the date of the 
act is a reference to the last day of that period;
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(b) a failure to act shall be treated as done when it was decided on.

(3) For the purposes of subsection (2), in the absence of evidence 
establishing the contrary an employer shall be taken to decide on a failure 
to act—

(a) when he does an act inconsistent with doing the failed act, or
(b) if he has done no such inconsistent act, when the period expires 

within which he might reasonably have been expected to do the 
failed act if it was to be done."

Consideration of complaint 

4.—(1) Section 148 shall be amended as follows.

(2) In subsection (1) for "action was taken against the complainant" 
substitute "he acted or failed to act".

(3) In subsection (2) for "action was taken by the employer or the purpose for 
which it was taken" substitute "the employer acted or failed to act, or the purpose 
for which he did so".

(4) In subsection (3)—
(a) for "action was taken by the employer against the complainant" 

substitute "the employer acted or failed to act";
(b) for the words from "took the action" to "would take" substitute "acted 

or failed to act, unless it considers that no reasonable employer would 
act or fail to act in the way concerned".

(5) For subsection (4) substitute—

"(4) Where the tribunal determines that—
(a) the complainant has been subjected to a detriment by an act or 

deliberate failure to act by his employer, and
(b) the act or failure took place in consequence of a previous act or 

deliberate failure to act by the employer,
paragraph (a) of subsection (3) is satisfied if the purpose mentioned in that 
paragraph was the purpose of the previous act or failure."

Remedies

5. In section 149 for "action" there shall be substituted "act or failure"—
(a) in subsections (1), (2) and (3)(a) and (b), and
(b) in subsection (6), in the first place where "action" occurs.

Awards against third parties

6. In section 150(1)—
(a) in paragraph (a) for "action has been taken against the complainant by 

his employer" there shall be substituted "the complainant has been 
subjected to detriment by an act or failure by his employer taking 
place";

(b) in paragraph (b) for "take the action" there shall be substituted "act or 
fail to act in the way".
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SCHEDULES Section 4. 

BALLOTS AND NOTICES 

Introduction

1. The Trade Union and Labour Relations (Consolidation) Act 1992 shall be 
amended as provided by this Schedule.

Support of ballot

2.—(1) Section 226 (requirement of ballot before action by trade union) shall 
be amended as follows.

(2) In subsection (2) (industrial action to be regarded as having support of 
ballot only if certain conditions are fulfilled) in paragraph (a)(ii) for "231 A" 
substitute "231", omit the word "and" at the end of paragraph (b), and after 
paragraph (b) insert—

"(bb) section 232A does not prevent the industrial action from being 
regarded as having the support of the ballot; and".

(3) After subsection (3) insert—

"(3A) If the requirements of section 231A fall to be satisfied in relation 
to an employer, as respects that employer industrial action shall not be 
regarded as having the support of a ballot unless those requirements are 
satisfied in relation to that employer."

Documents for employers

3.—(1) Section 226A (notice of ballot and sample voting paper for employers) 
shall be amended as follows.

(2) In subsection (2)(c) (notice of ballot must describe employees entitled to 
vote) for "describing (so that he can readily ascertain them) the employees of the 
employer" substitute "containing such information in the union's possession as 
would help the employer to make plans and bring information to the attention 
of those of his employees".

(3) After subsection (3) insert—

"(3A) These rules apply for the purposes of paragraph (c) of 
subsection (2)—

(a) if the union possesses information as to the number, category or 
work-place of the employees concerned, a notice must contain 
that information (at least);

(b) if a notice does not name any employees, that fact shall not be a 
ground for holding that it does not comply with paragraph (c) of 
subsection (2).

(3B) In subsection (3) references to employees are to employees of the 
employer concerned."

Entitlement to vote

4. In section 227 (entitlement to vote in ballot) subsection (2) (position where 
member is denied entitlement to vote) shall be omitted.
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Separate workplace ballots

5. The following shall be substituted for section 228 (separate workplace 
ballots)—
"Separate 
workplace 
ballots.

ballots.

228.—(1) Subject to subsection (2), this section applies if the 
members entitled to vote in a ballot by virtue of section 227 do 
not all have the same workplace.

(2) This section does not apply if the union reasonably 
believes that all those members have the same workplace.

(3) Subject to section 228A, a separate ballot shall be held 
for each workplace; and entitlement to vote in each ballot shall 
be accorded equally to, and restricted to, members of the 
union who—

(a) are entitled to vote by virtue of section 227, and
(b) have that workplace.

(4) In this section and section 228A "workplace" in relation 
to a person who is employed means—

(a) if the person works at or from a single set of premises, 
those premises, and

(b) in any other case, the premises with which the person's 
employment has the closest connection.

Separate 228A.—(1) Where section 228(3) would require separate 
workplaces: single ballots to be held for each workplace, a ballot may be held in 
and aggregate place of some or all of the separate ballots if one of subsections 

(2) to (4) is satisfied in relation to it.
(2) This subsection is satisfied in relation to a ballot if the 

workplace of each member entitled to vote in the ballot is the 
workplace of at least one member of the union who is affected 
by the dispute.

(3) This subsection is satisfied in relation to a ballot if 
entitlement to vote is accorded to, and limited to, all the 
members of the union who—

(a) according to the union's reasonable belief have an 
occupation of a particular kind or have any of a 
number of particular kinds of occupation, and

(b) are employed by a particular employer, or by any of a 
number of particular employers, with whom the 
union is in dispute.

(4) This subsection is satisfied in relation to a ballot if 
entitlement to vote is accorded to, and limited to, all the 
members of the union who are employed by a particular 
employer, or by any of a number of particular employers, with 
whom the union is in dispute.

(5) For the purposes of subsection (2) the following are 
members of the union affected by a dispute—

(a) if the dispute relates (wholly or partly) to a decision 
which the union reasonably believes the employer has 
made or will make concerning a matter specified in 
subsection (l)(a), (b) or (c) of section 244 (meaning of 
"trade dispute"), members whom the decision 
directly affects,

(b) if the dispute relates (wholly or partly) to a matter 
specified in subsection (l)(d) of that section, members 
whom the matter directly affects,
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(c) if the dispute relates (wholly or partly) to a matter 

specified in subsection (l)(e) of that section, persons 
whose membership or non-membership is in dispute,

(d) if the dispute relates (wholly or partly) to a matter 
specified in subsection (l)(f) of that section, officials of 
the union who have used or would use the facilities 
concerned in the dispute."

Voting paper 
6.—(1) Section 229 (voting paper) shall be amended as follows.

(2) After subsection (2) (voting paper must ask whether voter is prepared to 
take part in a strike or industrial action short of a strike) insert—

"(2A) For the purposes of subsection (2) an overtime ban and a call-out 
ban constitute industrial action short of a strike."

(3) At the end of the statement in subsection (4) (statement that industrial 
action may be a breach of employment contract to be set out on every voting 
paper) insert—

"However, if you are dismissed for taking part in strike or other 
industrial action which is called officially and is otherwise lawful, the 
dismissal will be unfair if it takes place fewer than eight weeks after you 
started taking part in the action, and depending on the circumstances may 
be unfair if it takes place later."

(4) In the definition of "strike" in section 246 (interpretation) after "means" 
there shall be inserted "(except for the purposes of section 229(2))".

Conduct of ballot: merchant seamen

7. In section 230 (conduct of ballot) for subsections (2A) and (2B) there shall 
be substituted—

"(2A) Subsection (2B) applies to a merchant seaman if the trade union 
reasonably believes that—

(a) he will be employed in a ship either at sea or at a place outside Great 
Britain at some time in the period during which votes may be cast, and

(b) it will be convenient for him to receive a voting paper and to vote while 
on the ship or while at a place where the ship is rather than in 
accordance with subsection (2).

(2B) Where this subsection applies to a merchant seaman he shall, if it is 
reasonably practicable—

(a) have a voting paper made available to him while on the ship or while at 
a place where the ship is, and

(b) be given an opportunity to vote while on the ship or while at a place 
where the ship is."

Inducement

8. After section 232 insert—
"Inducement of 232A. Industrial action shall not be regarded as having the 
member denied support of a ballot if the following conditions apply in the case 
entitlement to of any person— 
vote (a) he was a member of the trade union at the time when

the ballot was held,
(b) it was reasonable at that time for the trade union to 

believe he would be induced to take part or, as the 
case may be, to continue to take part in the
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industrial action,

(c) he was not accorded entitlement to vote in the ballot, 
and

(d) he was induced by the trade union to take part or, as 
the case may be, to continue to take part in the 
industrial action."

Disregard of certain failures
9. After section 232A there shall be inserted—

"Small accidental 232B.—(1) If—
failures to be , . . . A . . , „ . ., . ... , , disregarded. (a) m relation to a ballot there is a failure (or there are

failures) to comply with a provision mentioned in 
subsection (2) or with more than one of those 
provisions, and

(b) the failure is accidental and on a scale which is unlikely 
to affect the result of the ballot or, as the case may be, 
the failures are accidental and taken together are on a 
scale which is unlikely to affect the result of the ballot,

the failure (or failures) shall be disregarded.
(2) The provisions are section 227(1), section 230(2) and 

section 230(2A)."

Period of ballot's effectiveness
10. In section 234 (period after which ballot ceases to be effective) for 

subsection (1) there shall be substituted—
"(1) Subject to the following provisions, a ballot ceases to be effective 

for the purposes of section 233(3)(b) in relation to industrial action by 
members of a trade union at the end of the period, beginning with the date 
of the ballot—

(a) of four weeks, or
(b) of such longer duration not exceeding eight weeks as is agreed 

between the union and the members' employer."

Notice of industrial action
11.—(1) Section 234A (notice to employers of industrial action) shall be 

amended as follows.
(2) In subsection (3)(a) (notice relating to industrial action must describe 

employees intended to take part in industrial action) for "describes (so that he 
can readily ascertain them) the employees of the employer who" substitute 
"contains such information in the union's possession as would help the employer 
to make plans and bring information to the attention of those of his employees 
whom".

(3) After subsection (5) insert—
"(5A) These rules apply for the purposes of paragraph (a) of 

subsection (3)—
(a) if the union possesses information as to the number, category or 

work-place of the employees concerned, a notice must contain 
that information (at least);

(b) if a notice does not name any employees, that fact shall not be a 
ground for holding that it does not comply with paragraph (a) of 
subsection (3)."

(4) In subsection (7)—
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(a) insert at the beginning the words "Subject to subsections (7A) and 

(7B),-,and
(b) in paragraph (a) the words "otherwise than to enable the union to 

comply with a court order or an undertaking given to a court" shall 
cease to have effect.

(5) After subsection (7) insert—

"(7A) Subsection (7) shall not apply where industrial action ceases to be 
authorised or endorsed in order to enable the union to comply with a court 
order or an undertaking given to a court.

(7B) Subsection (7) shall not apply where—
(a) a union agrees with an employer, before industrial action ceases to 

be authorised or endorsed, that it will cease to be authorised or 
endorsed with effect from a date specified in the agreement ("the 
suspension date") and that it may again be authorised or 
endorsed with effect from a date not earlier than a date specified 
in the agreement ("the resumption date"),

(b) the action ceases to be authorised or endorsed with effect from the 
suspension date, and

(c) the action is again authorised or endorsed with effect from a date 
which is not earlier than the resumption date or such later date as 
may be agreed between the union and the employer."

(6) In subsection (9) for "subsection (7)" substitute "subsections (7) to (7B)".

SCHEDULE 4 Sections 7, 8 
LEAVE FOR FAMILY REASONS ETC *" '

PART!
MATERNITY LEAVE AND PARENTAL LEAVE

NEW PART VIII OF EMPLOYMENT RIGHTS ACT 1996
"PART VIII
CHAPTER I

MATERNITY LEAVE
71.—(1) An employee may, provided that she satisfies any conditions which Ordinary 

may be prescribed, be absent from work at any time during an ordinary maternity leave. 
maternity leave period.

(2) An ordinary maternity leave period is a period calculated in accordance 
with regulations made by the Secretary of State.

(3) Regulations under subsection (2)—
(a) shall secure that no ordinary maternity leave period is less than 18 

weeks;
(b) may allow an employee to choose, subject to any prescribed restrictions, 

the date on which an ordinary maternity leave period starts.

(4) Subject to section 74, an employee who exercises her right under 
subsection (1)—

(a) is entitled to the benefit of the terms and conditions of employment 
which would have applied if she had not been absent,

(b) is bound by any obligations arising under those terms and conditions 
(except in so far as they are inconsistent with subsection (1)), and
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(c) is entitled to return from leave to the job in which she was employed 
before her absence.

(5) In subsection (4)(a) "terms and conditions of employment"—
(a) includes matters connected with an employee's employment whether or 

not they arise under her contract of employment, but
(b) does not include terms and conditions about remuneration.

(6) The Secretary of State may make regulations specifying matters which are, 
or are not, to be treated as remuneration for the purposes of this section.

(7) An employee's right to return under subsection (4)(c) is a right to return—
(a) with her seniority, pension rights and similar rights as they would have 

been if she had not been absent (subject to paragraph 5 of Schedule 5 to 
the Social Security Act 1989 (equal treatment under pension schemes: 
maternity)), and

(b) on terms and conditions not less favourable than those which would 
have applied if she had not been absent.

Compulsory 
maternity leave.

1974 c. 37.

72.—(1) An employer shall not permit an employee who satisfies prescribed 
conditions to work during a compulsory maternity leave period.

(2) A compulsory maternity leave period is a period calculated in accordance 
with regulations made by the Secretary of State.

(3) Regulations under subsection (2) shall secure—
(a) that no compulsory leave period is less than two weeks, and
(b) that every compulsory maternity leave period falls within an ordinary 

maternity leave period.
(4) Subject to subsection (5), any provision of or made under the Health and 

Safety at Work etc. Act 1974 shall apply in relation to the prohibition under 
subsection (1) as if it were imposed by regulations under section 15 of that Act.

(5) Section 33(l)(c) of the 1974 Act shall not apply in relation to the 
prohibition under subsection (1); and an employer who contravenes that 
subsection shall be—

(a) guilty of an offence, and
(b) liable on summary conviction to a fine not exceeding level 2 on the 

standard scale.

Additional 73.—(1) An employee who satisfies prescribed conditions may be absent from 
maternity leave. work at any time during an additional maternity leave period.

(2) An additional maternity leave period is a period calculated in accordance 
with regulations made by the Secretary of State.

(3) Regulations under subsection (2) may allow an employee to choose, 
subject to prescribed restrictions, the date on which an additional maternity leave 
period ends.

(4) Subject to section 74, an employee who exercises her right under 
subsection (1)—

(a) is entitled, for such purposes and to such extent as may be prescribed, 
to the benefit of the terms and conditions of employment which would 
have applied if she had not been absent,

(b) is bound, for such purposes and to such extent as may be prescribed, by 
obligations arising under those terms and conditions (except in so far 
as they are inconsistent with subsection (1)), and

(c) is entitled to return from leave to a job of a prescribed kind.
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(5) In subsection (4)(a) "terms and conditions of employment"—

(a) includes matters connected with an employee's employment whether or 
not they arise under her contract of employment, but

(b) does not include terms and conditions about remuneration.

(6) The Secretary of State may make regulations specifying matters which are, 
or are not, to be treated as remuneration for the purposes of this section.

(7) The Secretary of State may make regulations making provision, in relation 
to the right to return under subsection (4)(c), about—

(a) seniority, pension rights and similar rights;
(b) terms and conditions of employment on return.

74.—(1) Regulations under section 71 or 73 may make provision about Redundancy and 
redundancy during an ordinary or additional maternity leave period. dismissal.

(2) Regulations under section 71 or 73 may make provision about dismissal 
(other than by reason of redundancy) during an ordinary or additional maternity 
leave period.

(3) Regulations made by virtue of subsection (1) or (2) may include—
(a) provision requiring an employer to offer alternative employment;
(b) provision for the consequences of failure to comply with the regulations 

(which may include provision for a dismissal to be treated as unfair for 
the purposes of Part X).

(4) Regulations under section 73 may make provision—
(a) for section 73(4)(c) not to apply in specified cases, and
(b) about dismissal at the conclusion of an additional maternity leave 

period.

75.—(1) Regulations under section 71, 72 or 73 may— Sections 71 to 73:
(a) make provision about notices to be given, evidence to be produced and ^ 

other procedures to be followed by employees and employers;
(b) make provision for the consequences of failure to give notices, to 

produce evidence or to comply with other procedural requirements;
(c) make provision for the consequences of failure to act in accordance with 

a notice given by virtue of paragraph (a);
(d) make special provision for cases where an employee has a right which 

corresponds to a right under this Chapter and which arises under her 
contract of employment or otherwise;

(e) make provision modifying the effect of Chapter II of Part XIV 
(calculation of a week's pay) in relation to an employee who is or has 
been absent from work on ordinary or additional maternity leave;

(f) make provision applying, modifying or excluding an enactment, in such 
circumstances as may be specified and subject to any conditions 
specified, in relation to a person entitled to ordinary, compulsory or 
additional maternity leave;

(g) make different provision for different cases or circumstances.

(2) In sections 71 to 73 "prescribed" means prescribed by regulations made by 
the Secretary of State.



90 c. 26 Employment Relations Act 1999

SCH. 4

Entitlement to 
parental leave.

CHAPTER II 
PARENTAL LEAVE

76.—(1) The Secretary of State shall make regulations entitling an employee 
who satisfies specified conditions—

(a) as to duration of employment, and
(b) as to having, or expecting to have, responsibility for a child, 

to be absent from work on parental leave for the purpose of caring for a child.
(2) The regulations shall include provision for determining—

(a) the extent of an employee's entitlement to parental leave in respect of 
a child;

(b) when parental leave may be taken.

(3) Provision under subsection (2)(a) shall secure that where an employee is 
entitled to parental leave in respect of a child he is entitled to a period or total 
period of leave of at least three months; but this subsection is without prejudice 
to any provision which may be made by the regulations for cases in which—

(a) a person ceases to satisfy conditions under subsection (1);
(b) an entitlement to parental leave is transferred.

(4) Provision under subsection (2)(b) may, in particular, refer to—
(a) a child's age, or
(b) a specified period of time starting from a specified event.

(5) Regulations under subsection (1) may—
(a) specify things which are, or are not, to be taken as done for the purpose 

of caring for a child;
(b) require parental leave to be taken as a single period of absence in all 

cases or in specified cases;
(c) require parental leave to be taken as a series of periods of absence in all 

cases or in specified cases;
(d) require all or specified parts of a period of parental leave to be taken at 

or by specified times;
(e) make provision about the postponement by an employer of a period of 

parental leave which an employee wishes to take;
(f) specify a minimum or maximum period of absence which may be taken 

as part of a period of parental leave.
(g) specify a maximum aggregate of periods of parental leave which may be 

taken during a specified period of time.

Rights during and 
after parental 
leave.

77.—(1) Regulations under section 76 shall provide—
(a) that an employee who is absent on parental leave is entitled, for such 

purposes and to such extent as may be prescribed, to the benefit of the 
terms and conditions of employment which would have applied if he 
had not been absent,

(b) that an employee who is absent on parental leave is bound, for such 
purposes and to such extent as may be prescribed, by any obligations 
arising under those terms and conditions (except in so far as they are 
inconsistent with section 76(1)), and

(c) that an employee who is absent on parental leave is entitled, subject to 
section 78(1), to return from leave to a job of such kind as the 
regulations may specify.

(2) In subsection (l)(a) "terms and conditions of employment"—
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(a) includes matters connected with an employee's employment whether or 

not they arise under a contract of employment, but
(b) does not include terms and conditions about remuneration.

(3) Regulations under section 76 may specify matters which are, or are not, to 
be treated as remuneration for the purposes of subsection (2)(b) above.

(4) The regulations may make provision, in relation to the right to return 
mentioned in subsection (l)(c), about—

(a) seniority, pension rights and similar rights;
(b) terms and conditions of employment on return.

78.—(1) Regulations under section 76 may make provision— Special cases.
(a) about redundancy during a period of parental leave;
(b) about dismissal (other than by reason of redundancy) during a period 

of parental leave.
(2) Provision by virtue of subsection (1) may include—

(a) provision requiring an employer to offer alternative employment;
(b) provision for the consequences of failure to comply with the regulations 

(which may include provision for a dismissal to be treated as unfair for 
the purposes of Part X).

(3) Regulations under section 76 may provide for an employee to be entitled 
to choose to exercise all or part of his entitlement to parental leave—

(a) by varying the terms of his contract of employment as to hours of 
work, or

(b) by varying his normal working practice as to hours of work,
in a way specified in or permitted by the regulations for a period specified in the 
regulations.

(4) Provision by virtue of subsection (3)—
(a) may restrict an entitlement to specified circumstances;
(b) may make an entitlement subject to specified conditions (which may 

include conditions relating to obtaining the employer's consent);
(c) may include consequential and incidental provision.

(5) Regulations under section 76 may make provision permitting all or part of 
an employee's entitlement to parental leave in respect of a child to be transferred 
to another employee in specified circumstances.

(6) The reference in section 77(1 )(c) to absence on parental leave includes, 
where appropriate, a reference to a continuous period of absence attributable 
partly to maternity leave and partly to parental leave.

(7) Regulations under section 76 may provide for specified provisions of the 
regulations not to apply in relation to an employee if any provision of his 
contract of employment—

(a) confers an entitlement to absence from work for the purpose of caring 
for a child, and

(b) incorporates or operates by reference to all or part of a collective 
agreement, or workforce agreement, of a kind specified in the 
regulations.

79.—(1) Regulations under section 76 may, in particular— Supplemental.
(a) make provision about notices to be given and evidence to be produced 

by employees to employers, by employers to employees, and by 
employers to other employers;
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(b) make provision requiring employers or employees to keep records;
(c) make provision about other procedures to be followed by employees 

and employers;
(d) make provision (including provision creating criminal offences) 

specifying the consequences of failure to give notices, to produce 
evidence, to keep records or to comply with other procedural 
requirements;

(e) make provision specifying the consequences of failure to act in 
accordance with a notice given by virtue of paragraph (a);

(f) make special provision for cases where an employee has a right which 
corresponds to a right conferred by the regulations and which arises 
under his contract of employment or otherwise;

(g) make provision applying, modifying or excluding an enactment, in such 
circumstances as may be specified and subject to any conditions 
specified, in relation to a person entitled to parental leave;

(h) make different provision for different cases or circumstances.

(2) The regulations may make provision modifying the effect of Chapter II of 
Part XTV (calculation of a week's pay) in relation to an employee who is or has 
been absent from work on parental leave.

(3) Without prejudice to the generality of section 76, the regulations may 
make any provision which appears to the Secretary of State to be necessary or 
expedient—

(a) for the purpose of implementing Council Directive 96/34/EC on the 
framework agreement on parental leave, or

(b) for the purpose of dealing with any matter arising out of or related to 
the United Kingdom's obligations under that Directive.

Complaint to 80.—(1) An employee may present a complaint to an employment tribunal 
employment that his employer—
n una ' (a) has unreasonably postponed a period of parental leave requested by the

employee, or
(b) has prevented or attempted to prevent the employee from taking 

parental leave.

(2) An employment tribunal shall not consider a complaint under this section 
unless it is presented—

(a) before the end of the period of three months beginning with the date (or 
last date) of the matters complained of, or

(b) within such further period as the tribunal considers reasonable in a case 
where it is satisfied that it was not reasonably practicable for the 
complaint to be presented before the end of that period of three 
months.

(3) Where an employment tribunal finds a complaint under this section well- 
founded it—

(a) shall make a declaration to that effect, and
(b) may make an award of compensation to be paid by the employer to the 

employee.

(4) The amount of compensation shall be such as the tribunal considers just 
and equitable in all the circumstances having regard to•—

(a) the employer's behaviour, and
(b) any loss sustained by the employee which is attributable to the matters 

complained of."
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PART II 
TIME OFF FOR DEPENDANTS

PROVISIONS TO BE INSERTED AFTER SECTION 57 OF THE EMPLOYMENT RIGHTS ACT
1996

"Dependants
57A.—(1) An employee is entitled to be permitted by his employer to take a Time off for 

reasonable amount of time off during the employee's working hours in order to dependants, 
take action which is necessary—

(a) to provide assistance on an occasion when a dependant falls ill, gives 
birth or is injured or assaulted,

(b) to make arrangements for the provision of care for a dependant who is 
ill or injured,

(c) in consequence of the death of a dependant,
(d) because of the unexpected disruption or termination of arrangements 

for the care of a dependant, or
(e) to deal with an incident which involves a child of the employee and 

which occurs unexpectedly in a period during which an educational 
establishment which the child attends is responsible for him.

(2) Subsection (1) does not apply unless the employee—
(a) tells his employer the reason for his absence as soon as reasonably 

practicable, and
(b) except where paragraph (a) cannot be complied with until after the 

employee has returned to work, tells his employer for how long he 
expects to be absent.

(3) Subject to subsections (4) and (5), for the purposes of this section 
"dependant" means, in relation to an employee—

(a) a spouse,
(b) a child,
(c) a parent,
(d) a person who lives in the same household as the employee, otherwise 

than by reason of being his employee, tenant, lodger or boarder.
(4) For the purposes of subsection (l)(a) or (b) "dependant" includes, in 

addition to the persons mentioned in subsection (3), any person who reasonably 
relies on the employee—

(a) for assistance on an occasion when the person falls ill or is injured or 
assaulted, or

(b) to make arrangements for the provision of care in the event of illness 
or injury.

(5) For the purposes of subsection (l)(d) "dependant" includes, in addition to 
the persons mentioned in subsection (3), any person who reasonably relies on the 
employee to make arrangements for the provision of care.

(6) A reference in this section to illness or injury includes a reference to mental 
illness or injury.

57B.—(1) An employee may present a complaint to an employment tribunal Complaint to
that his employer has unreasonably refused to permit him to take time off as employment
required by section 57A. tribunal.

(2) An employment tribunal shall not consider a complaint under this section 
unless it is presented—

(a) before the end of the period of three months beginning with the date 
when the refusal occurred, or

93
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(b) within such further period as the tribunal considers reasonable in a case 

where it is satisfied that it was not reasonably practicable for the 
complaint to be presented before the end of that period of three 
months.

(3) Where an employment tribunal finds a complaint under subsection (1) 
well-founded, it—

(a) shall make a declaration to that effect, and
(b) may make an award of compensation to be paid by the employer to the 

employee.
(4) The amount of compensation shall be such as the tribunal considers just 

and equitable in all the circumstances having regard to—
(a) the employer's default in refusing to permit time off to be taken by the 

employee, and
(b) any loss sustained by the employee which is attributable to the matters 

complained of."

PART III
CONSEQUENTIAL AMENDMENTS 

Trade Union and Labour Relations (Consolidation) Act 1992 (c. 52)
1. The Trade Union and Labour Relations (Consolidation) Act 1992 shall be 

amended as follows.

2. In section 237(1A) (dismissal of those taking part in unofficial industrial 
action)—

(a) for the words from "section 99(1) to (3)" to the end substitute "or 
under—
(a) section 99, 100, 101A(d), 103 or 103A of the Employment Rights 

Act 1996 (dismissal in family, health and safety, working time, 
employee representative and protected disclosure cases),

(b) section 104 of that Act in its application in relation to time off 
under section 57A of that Act (dependants);" and

(b) at the end insert "; and a reference to a specified reason for dismissal 
includes a reference to specified circumstances of dismissal".

3. In section 238(2A) (dismissal in connection with other industrial action)—
(a) for the words from "section 99(1) to (3)" to the end substitute "or 

under—
(a) section 99, 100, 101A(d) or 103 of the Employment Rights Act 

1996 (dismissal in family, health and safety, working time and 
employee representative cases),

(b) section 104 of that Act in its application in relation to time off 
under section 57A of that Act (dependants);" and

(b) at the end insert "; and a reference to a specified reason for dismissal 
includes a reference to specified circumstances of dismissal".

Employment Tribunals Act 1996 (c. 17)
4. In section 13(2) of the Employment Tribunals Act 1996 (costs and expenses) 

the following shall cease to have effect—
(a) the word "or" after paragraph (a),
(b) paragraph (b), and
(c) the words ", or which she held before her absence,".



Employment Relations Act 1999 c. 26 95

Sen. 4 
Employment Rights Act 1996 (c. 18)

5. The Employment Rights Act 1996 shall be amended as follows.

6. In section 37 (contractual requirements for Sunday work: protected 
workers) omit the following—

(a) subsection (4),
(b) the word "and" after subsection (5)(a), and
(c) subsection (5)(b).

7. In section 43 (contractual requirements relating to Sunday work: opting 
out) omit the following—

(a) subsection (4),
(b) the word "and" after subsection (5)(a), and
(c) subsection (5)(b).

8. After section 47B (protection from detriment: disclosures) insert—
"Leave for family 47C.—(1) An employee has the right not to be subjected to
and domestic any detriment by any act, or any deliberate failure to act, by his
reasons. employer done for a prescribed reason.

(2) A prescribed reason is one which is prescribed by 
regulations made by the Secretary of State and which relates 
to—

(a) pregnancy, childbirth or maternity,
(b) ordinary, compulsory or additional maternity leave,
(c) parental leave, or
(d) time off under section 57A.

(3) A reason prescribed under this section in relation to 
parental leave may relate to action which an employee takes, 
agrees to take or refuses to take under or in respect of a 
collective or workforce agreement.

(4) Regulations under this section may make different 
provision for different cases or circumstances."

9. In section 48(1) (detriment: complaints to employment tribunals) for "or 
47A" substitute ", 47A or 47C".

10. In section 88(l)(c) (notice period: employment with normal working 
hours) after "childbirth" insert "or on parental leave".

11. In section 89(3)(b) (notice period: employment without normal working 
hours) after "childbirth" insert "or on parental leave".

12. In section 92(4)(b) (right to written statement of reasons for dismissal) for 
"maternity leave period" substitute "ordinary or additional maternity leave 
period".

13. Omit section 96 (failure to permit return after childbirth treated as 
dismissal).

14. Omit section 97(6) (effective date of termination: section 96).
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15. In section 98 (fairness of dismissal)—

(a) omit subsection (5), and
(b) in subsection (6) for "subsections (4) and (5)" substitute "subsection 

(4)".

16. For section 99 (unfair dismissal: pregnancy and childbirth) substitute—
"Leave for family 99.—(1) An employee who is dismissed shall be regarded for 
reasons. the purposes of this Part as unfairly dismissed if—

(a) the reason or principal reason for the dismissal is of a 
prescribed kind, or

(b) the dismissal takes place in prescribed circumstances.
(2) In this section "prescribed" means prescribed by 

regulations made by the Secretary of State.
(3) A reason or set of circumstances prescribed under this 

section must relate to—
(a) pregnancy, childbirth or maternity,
(b) ordinary, compulsory or additional maternity leave,
(c) parental leave, or
(d) time off under section 57A; 

and it may also relate to redundancy or other factors.
(4) A reason or set of circumstances prescribed under 

subsection (1) satisfies subsection (3)(c) or (d) if it relates to 
action which an employee—

(a) takes,
(b) agrees to take, or
(c) refuses to take,

under or in respect of a collective or workforce agreement 
which deals with parental leave.

(5) Regulations under this section may—
(a) make different provision for different cases or 

circumstances;
(b) apply any enactment, in such circumstances as may be 

specified and subject to any conditions specified, in 
relation to persons regarded as unfairly dismissed by 
reason of this section."

17. In section 105 (unfair dismissal: redundancy) omit subsection (2).

18. In section 108 (qualifying period of employment) omit subsection (3)(a).

19. In section 109 (upper age limit) omit subsection (2)(a).

20. In section 114 (order for reinstatement) omit subsection (5).

21. In section 115 (order for re-engagement) omit subsection (4).

22. In section 118(l)(b) (compensation: general) omit ", 127".

23. In section 119 (compensation: basic award) omit subsection (6).
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24. Omit section 127 (dismissal at or after end of maternity leave period).

25. Omit section 137 (failure to permit return after childbirth treated as 
dismissal).

26. In section 145 (redundancy payments: relevant date) omit subsection (7).

27. In section 146 (supplemental provisions) omit subsection (3).

28. In section 156 (upper age limit) omit subsection (2).

29. In section 157 (exemption orders) omit subsection (6).

30. In section 162 (amount of redundancy payment) omit subsection (7).

31. In section 192(2) (armed forces)—
(a) after paragraph (aa) insert— 

"(ab) section 47C,", and
(b) in paragraph (b) for "55 to 57" substitute "55 to 57B".

32. In section 194(2)(c) (House of Lords staff) for "and 47" substitute ", 47 
and 47C".

33. In section 195(2)(c) (House of Commons staff) for "and 47" substitute ", 
47 and 47C".

34. In section 199 (mariners)—
(a) in subsection (2) for "50 to 57" substitute "47C, 50 to 57B".
(b) in subsection (2) omit the words "(subject to subsection (3))", and
(c) omit subsection (3).

35. In section 200(1) (police officers)—
(a) after "47B," insert "47C,",
(b) for "to 57" substitute "to 57B",
(c) after "93" insert "and", and
(d) omit "and section 137".

36. In section 202(2) (national security)—
(a) in paragraph (b) for "and 47" substitute ", 47 and 47C",
(b) in paragraph (c) for "55 to 57" substitute "55 to 57B", and
(c) in paragraph (g) for sub-paragraph (i) substitute—

"(i) by section 99, 100, 101A(d) or 103, or by section 104 in 
its application in relation to time off under section 57A,".

37. In section 209 (power to amend Act) omit subsection (6).

38.—(i) Section 212 (weeks counted in computing period of employment) is 
amended as follows.

(2) Omit subsection (2).
(3) In subsection (3)—
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(a) insert "or" after paragraph (b),
(b) ornit "or" after paragraph (c), and
(c) omit paragraph (d).

(4) In subsection (4) omit "or (subject to subsection (2)) subsection (3)(d)".

39. In section 225(5)(b) (calculation date: rights during employment) for sub- 
paragraph (i) substitute—

"(i) where the day before that on which the suspension 
begins falls during a period of ordinary or additional maternity 
leave, the day before the beginning of that period,".

40. In section 226 (rights on termination) omit subsections (3)(a) and (5)(a).

41. In section 235(1) (interpretation: other definitions) omit the definitions of 
"maternity leave period" and "notified day of return".

42.—(1) Section 236 (orders and regulations) shall be amended as follows.
(2) In subsection (2)(a) after "order" insert "or regulations".
(3) In subsection (3)—

(a) after "and no order" insert "or regulations",
(b) for "72(3), 73(5), 79(3)," substitute "47C, 71, 72, 73, 76, 99,", and
(c) for "or order" substitute ", order or regulations".

Section 16. SCHEDULE 5
UNFAIR DISMISSAL OF STRIKING WORKERS 

Trade Union and Labour Relations (Consolidation) Act 1992 (c. 52)
1. The Trade Union and Labour Relations (Consolidation) Act 1992 shall be 

amended as follows.

2. In section 238 (dismissals in connection with industrial action) after 
subsection (2A) there shall be inserted—

"(2B) Subsection (2) does not apply in relation to an employee who is 
regarded as unfairly dismissed by virtue of section 238A below."

3. The following shall be inserted after section 238—
"Participation in 238A.—(1) For the purposes of this section an employee 
official industrial takes protected industrial action if he commits an act which, or 
action. a senes of acts each of which, he is induced to commit by an act 

which by virtue of section 219 is not actionable in tort.
(2) An employee who is dismissed shall be regarded for the 

purposes of Part X of the Employment Rights Act 1996 (unfair 
dismissal) as unfairly dismissed if—

(a) the reason (or, if more than one, the principal reason) 
for the dismissal is that the employee took protected 
industrial action, and

(b) subsection (3), (4) or (5) applies to the dismissal.
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(3) This subsection applies to a dismissal if it takes place 

within the period of eight weeks beginning with the day on 
which the employee started to take protected industrial action.

(4) This subsection applies to a dismissal if—
(a) it takes place after the end of that period, and
(b) the employee had stopped taking protected industrial 

action before the end of that period.
(5) This subsection applies to a dismissal if—

(a) it takes place after the end of that period,
(b) the employee had not stopped taking protected 

industrial action before the end of that period, and
(c) the employer had not taken such procedural steps as 

would have been reasonable for the purposes of 
resolving the dispute to which the protected industrial 
action relates.

(6) In determining whether an employer has taken those 
steps regard shall be had, in particular, to—

(a) whether the employer or a union had complied with 
procedures established by any applicable collective or 
other agreement;

(b) whether the employer or a union offered or agreed to 
commence or resume negotiations after the start of 
the protected industrial action;

(c) whether the employer or a union unreasonably 
refused, after the start of the protected industrial 
action, a request that conciliation services be used;

(d) whether the employer or a union unreasonably 
refused, after the start of the protected industrial 
action, a request that mediation services be used in 
relation to procedures to be adopted for the purposes 
of resolving the dispute.

(7) In determining whether an employer has taken those 
steps no regard shall be had to the merits of the dispute.

(8) For the purposes of this section no account shall be taken 
of the repudiation of any act by a trade union as mentioned in 
section 21 in relation to anything which occurs before the end 
of the next working day (within the meaning of section 237) 
after the day on which the repudiation takes place."

4.—(1) Section 239 (supplementary provisions relating to unfair dismissal) 
shall be amended as follows.

(2) In subsection (1) for "Sections 237 and 238" there shall be substituted 
"Sections 237 to 238A".

(3) At the end of subsection (1) there shall be added "; but sections 108 and 
109 of that Act (qualifying period and age limit) shall not apply in relation to 
section 238A of this Act."

(4) In subsection (2) after "section 238" there shall be inserted "or 238A".
(5) At the end there shall be added—

"(4) In relation to a complaint under section 111 of the 1996 Act (unfair 
dismissal: complaint to employment tribunal) that a dismissal was unfair 
by virtue of section 238A of this Act—



100

Sen. 5

1999c. 10.

c. 26 Employment Relations Act 1999

(a) no order shall be made under section 113 of the 1996 Act 
(reinstatement or re-engagement) until after the conclusion of 
protected industrial action by any employee in relation to the 
relevant dispute,

(b) regulations under section 7 of the Employment Tribunals Act 
1996 may make provision about the adjournment and renewal of 
applications (including provision requiring adjournment in 
specified circumstances), and

(c) regulations under section 9 of that Act may require a pre-hearing 
review to be carried out in specified circumstances."

Employment Rights Act 1996 (c. 18)
5.—(1) Section 105 of the Employment Rights Act 1996 (redundancy) shall be 

amended as follows.
(2) In subsection (l)(c) for "subsections (2) to (7)" there shall be substituted 

"subsections (2) to (7C).".
(3) After subsection (7B) (inserted by Schedule 3 to the Tax Credits Act 1999) 

there shall be inserted—
"(7C) This subsection applies if—

(a) the reason (or, if more than one, the principal reason) for which 
the employee was selected for dismissal was the reason mentioned 
in section 238A(2) of the Trade Union and Labour Relations 
(Consolidation) Act 1992 (participation in official industrial 
action), and

(b) subsection (3), (4) or (5) of that section applies to the dismissal."

Section 29. SCHEDULE 6
THE CERTIFICATION OFFICER 

Introduction
1992 c. 52. 1. The Trade Union and Labour Relations (Consolidation) Act 1992 shall be 

amended as provided by this Schedule.

Register of members
2. In section 24 (duty to maintain register of members' names and addresses) 

the second sentence of subsection (6) (application to Certification Officer does 
not prevent application to court) shall be omitted.

3. In section 24A (securing confidentiality of register during ballots) the second 
sentence of subsection (6) (application to Certification Officer does not prevent 
application to court) shall be omitted.

4.—(1) Section 25 (application to Certification Officer for declaration of 
breach of duty regarding register of members' names and addresses) shall be 
amended as follows.

(2) In subsection (2)(b) (duty to give opportunity to be heard where 
Certification Officer considers it appropriate) omit "where he considers it 
appropriate,".

(3) After subsection (5) insert—



Employment Relations Act 1999 c. 26 101

Sen. 6
"(5A) Where the Certification Officer makes a declaration he shall also, 

unless he considers that to do so would be inappropriate, make an 
enforcement order, that is, an order imposing on the union one or both of 
the following requirements—

(a) to take such steps to remedy the declared failure, within such 
period, as may be specified in the order;

(b) to abstain from such acts as may be so specified with a view to 
securing that a failure of the same or a similar kind does not occur 
in future.

(5B) Where an enforcement order has been made, any person who is a 
member of the union and was a member at the time it was made is entitled 
to enforce obedience to the order as if he had made the application on 
which the order was made."

(4) After subsection (8) insert—
"(9) A declaration made by the Certification Officer under this section 

may be relied on as if it were a declaration made by the court.
(10) An enforcement order made by the Certification Officer under this 

section may be enforced in the same way as an order of the court.
(11) The following paragraphs have effect if a person applies under 

section 26 in relation to an alleged failure—
(a) that person may not apply under this section in relation to that 

failure;
(b) on an application by a different person under this section in 

relation to that failure, the Certification Officer shall have due 
regard to any declaration, order, observations or reasons made or 
given by the court regarding that failure and brought to the 
Certification Officer's notice."

5.—(1) Section 26 (application to court for declaration of breach of duty 
regarding register of members' names and addresses) shall be amended as 
follows.

(2) Omit subsection (2) (position where application in respect of the same 
matter has been made to Certification Officer).

(3) After subsection (7) insert—
"(8) The following paragraphs have effect if a person applies under 

section 25 in relation to an alleged failure—
(a) that person may not apply under this section in relation to that 

failure;
(b) on an application by a different person under this section in 

relation to that failure, the court shall have due regard to any 
declaration, order, observations or reasons made or given by the 
Certification Officer regarding that failure and brought to the 
court's notice."

Accounting records
6.—(l) Section 31 (remedy for failure to comply with request for access to 

accounting records) shall be amended as follows.
(2) In subsection (1) after "the court" insert "or to the Certification Officer".

(3) In subsection (2) (court to make order if claim well-founded) after 
"Where" insert "on an application to it" and for "that person" substitute "the 
applicant".

(4) After subsection (2) insert—
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"(2A) On an application to him the Certification Officer shall—

(a) make such enquiries as he thinks fit, and
(b) give the applicant and the trade union an opportunity to be heard.

(2B) Where the Certification Officer is satisfied that the claim is well- 
founded he shall make such order as he considers appropriate for ensuring 
that the applicant—

(a) is allowed to inspect the records requested,
(b) is allowed to be accompanied by an accountant when making the 

inspection of those records, and
(c) is allowed to take, or is supplied with, such copies of, or of extracts 

from, the records as he may require.
(2C) In exercising his functions under this section the Certification 

Officer shall ensure that, so far as is reasonably practicable, an application 
made to him is determined within six months of being made."

(5) In subsection (3) (court's power to grant interlocutory relief) after "an 
application" insert "to it".

(6) After subsection (3) insert—
"(4) Where the Certification Officer requests a person to furnish 

information to him in connection with enquiries made by him under this 
section, he shall specify the date by which that information is to be 
furnished and, unless he considers that it would be inappropriate to do so, 
shall proceed with his determination of the application notwithstanding 
that the information has not been furnished to him by the specified date.

(5) An order made by the Certification Officer under this section may be 
enforced in the same way as an order of the court.

(6) If a person applies to the court under this section in relation to an 
alleged failure he may not apply to the Certification Officer under this 
section in relation to that failure.

(7) If a person applies to the Certification Officer under this section in 
relation to an alleged failure he may not apply to the court under this 
section in relation to that failure."

Offenders
1.—(1) Section 45C (application to Certification Officer or court for 

declaration of breach of duty to secure positions not held by certain offenders) 
shall be amended as follows.

(2) In subsection (2) (Certification Officer's powers and duties) insert before 
paragraph (a)—

"(aa) shall make such enquiries as he thinks fit,"
(3) In subsection (2)(a) (duty to give opportunity to be heard where 

Certification Officer considers it appropriate) omit ", where he considers it 
appropriate,".

(4) Omit subsections (3) and (4) (different applications in respect of the 
same matter).

(5) After subsection (5) insert—
"(5A) Where the Certification Officer makes a declaration he shall also, 

unless he considers that it would be inappropriate, make an order imposing 
on the trade union a requirement to take within such period as may be 
specified in the order such steps to remedy the declared failure as may be 
so specified.
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(5B) The following paragraphs have effect if a person applies to the 

Certification Officer under this section in relation to an alleged failure—
(a) that person may not apply to the court under this section in 

relation to that failure;
(b) on an application by a different person to the court under this 

section in relation to that failure, the court shall have due regard 
to any declaration, order, observations or reasons made or given 
by the Certification Officer regarding that failure and brought to 
the court's notice.

(5C) The following paragraphs have effect if a person applies to the 
court under this section in relation to an alleged failure—

(a) that person may not apply to the Certification Officer under this 
section in relation to that failure;

(b) on an application by a different person to the Certification Officer 
under this section in relation to that failure, the Certification 
Officer shall have regard to any declaration, order, observations 
or reasons made or given by the court regarding that failure and 
brought to the Certification Officer's notice."

(6) In subsection (6) (entitlement to enforce order) after "been made" insert 
"under subsection (5) or (5A)".

(7) After subsection (6) insert—
"(7) Where the Certification Officer requests a person to furnish 

information to him in connection with enquiries made by him under this 
section, he shall specify the date by which that information is to be 
furnished and, unless he considers that it would be inappropriate to do so, 
shall proceed with his determination of the application notwithstanding 
that the information has not been furnished to him by the specified date.

(8) A declaration made by the Certification Officer under this section 
may be relied on as if it were a declaration made by the court.

(9) An order made by the Certification Officer under this section may be 
enforced in the same way as an order of the court."

Trade union administration: appeals
8. After section 45C there shall be inserted—

"Appeals from 45D. An appeal lies to the Employment Appeal Tribunal on 
Certification any question of law arising in proceedings before or arising 
Officer. from any decision of the Certification Officer under section 25, 

31or45C."

Elections
9. In section 54 (remedy for failure to comply with the duty regarding 

elections) the second sentence of subsection (1) (application to Certification 
Officer does not prevent application to court) shall be omitted.

10.—(1) Section 55 (application to Certification Officer for declaration of 
breach of duty regarding elections) shall be amended as follows.

(2) In subsection (2)(b) (duty to give opportunity to be heard where 
Certification Officer considers it appropriate) omit "where he considers it 
appropriate,".

(3) After subsection (5) insert—
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"(5A) Where the Certification Officer makes a declaration he shall also, 

unless he considers that to do so would be inappropriate, make an 
enforcement order, that is, an order imposing on the union one or more of 
the following requirements—

(a) to secure the holding of an election in accordance with the order;
(b) to take such other steps to remedy the declared failure as may be 

specified in the order;
(c) to abstain from such acts as may be so specified with a view to 

securing that a failure of the same or a similar kind does not occur 
in future.

The Certification Officer shall in an order imposing any such 
requirement as is mentioned in paragraph (a) or (b) specify the period 
within which the union is to comply with the requirements of the order.

(5B) Where the Certification Officer makes an order requiring the union 
to hold a fresh election, he shall (unless he considers that it would be 
inappropriate to do so in the particular circumstances of the case) require 
the election to be conducted in accordance with the requirements of this 
Chapter and such other provisions as may be made by the order.

(5C) Where an enforcement order has been made—
(a) any person who is a member of the union and was a member at the 

time the order was made, or
(b) any person who is or was a candidate in the election in question,

is entitled to enforce obedience to the order as if he had made the 
application on which the order was made."

(4) After subsection (7) insert—

"(8) A declaration made by the Certification Officer under this section 
may be relied on as if it were a declaration made by the court.

(9) An enforcement order made by the Certification Officer under this 
section may be enforced in the same way as an order of the court.

(10) The following paragraphs have effect if a person applies under 
section 56 in relation to an alleged failure—

(a) that person may not apply under this section in relation to that 
failure;

(b) on an application by a different person under this section in 
relation to that failure, the Certification Officer shall have due 
regard to any declaration, order, observations or reasons made or 
given by the court regarding that failure and brought to the 
Certification Officer's notice."

11.—(1) Section 56 (application to court for declaration of failure to comply 
with requirements regarding elections) shall be amended as follows.

(2) Omit subsection (2) (position where application in respect of the same 
matter has been made to the Certification Officer).

(3) After subsection (7) insert—

"(8) The following paragraphs have effect if a person applies under 
section 55 in relation to an alleged failure—

(a) that person may not apply under this section in relation to that 
failure;
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(b) on an application by a different person under this section in 

relation to that failure, the court shall have due regard to any 
declaration, order, observations or reasons made or given by the 
Certification Officer regarding that failure and brought to the 
court's notice."

12. After section 56 there shall be inserted—
"Appeals from 56A. An appeal lies to the Employment Appeal Tribunal on
Certification any question of law arising in proceedings before or arising
0ttlcer from any decision of the Certification Officer under section 55."

Application of funds for political objects
13. After section 72 there shall be inserted—

"Application of 72A.—(1) A person who is a member of a trade union and 
funds in breach of wno claims that it has applied its funds in breach of section 71 
section 71. may appiy to ^ Certification Officer for a declaration that it 

has done so.
(2) On an application under this section the Certification 

Officer—
(a) shall make such enquiries as he thinks fit,
(b) shall give the applicant and the union an opportunity 

to be heard,
(c) shall ensure that, so far as is reasonably practicable, 

the application is determined within six months of 
being made,

(d) may make or refuse the declaration asked for,
(e) shall, whether he makes or refuses the declaration, give 

reasons for his decision in writing, and
(f) may make written observations on any matter arising 

from, or connected with, the proceedings.
(3) If he makes a declaration he shall specify in it—

(a) the provisions of section 71 breached, and
(b) the amount of the funds applied in breach.

(4) If he makes a declaration and is satisfied that the union 
has taken or agreed to take steps with a view to—

(a) remedying the declared breach, or
(b) securing that a breach of the same or any similar kind 

does not occur in future,
he shall specify those steps in making the declaration.

(5) If he makes a declaration he may make such order for 
remedying the breach as he thinks just under the circumstances.

(6) Where the Certification Officer requests a person to 
furnish information to him in connection with enquiries made 
by him under this section, he shall specify the date by which that 
information is to be furnished and, unless he considers that it 
would be inappropriate to do so, shall proceed with his 
determination of the application notwithstanding that the 
information has not been furnished to him by the specified date.

(7) A declaration made by the Certification Officer under 
this section may be relied on as if it were a declaration made by 
the court.
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(8) Where an order has been made under this section, any 

person who is a member of the union and was a member at the 
time it was made is entitled to enforce obedience to the order as 
if he had made the application on which the order was made.

(9) An order made by the Certification Officer under this 
section may be enforced in the same way as an order of the 
court.

(10) If a per son applies to the Certification Officer under this 
section in relation to an alleged breach he may not apply to the 
court in relation to the breach; but nothing hi this subsection 
shall prevent such a person from exercising any right to appeal 
against or challenge the Certification Officer's decision on the 
application to him.

(11) If-
(a) a person applies to the court in relation to an alleged 

breach, and
(b) the breach is one in relation to which he could have 

made an application to the Certification Officer under 
this section,

he may not apply to the Certification Officer under this section 
in relation to the breach."

Political ballot rules
14. In section 79 (remedy for failure to comply with political ballot rules) the 

second sentence of subsection (1) (application to Certification Officer does not 
prevent application to court) shall be omitted.

15.—(1) Section 80 (application to Certification Officer for declaration of 
failure to comply with political ballot rules) shall be amended as follows.

(2) In subsection (2)(b) (duty to give opportunity to be heard where 
Certification Officer considers it appropriate) omit "where he considers it 
appropriate,".

(3) After subsection (5) insert—

"(5A) Where the Certification Officer makes a declaration he shall also, 
unless he considers that to do so would be inappropriate, make an 
enforcement order, that is, an order imposing on the union one or more of 
the following requirements—

(a) to secure the holding of a ballot in accordance with the order;
(b) to take such other steps to remedy the declared failure as may be 

specified in the order;
(c) to abstain from such acts as may be so specified with a view to 

securing that a failure of the same or a similar kind does not occur 
in future.

The Certification Officer shall in an order imposing any such 
requirement as is mentioned in paragraph (a) or (b) specify the period 
within which the union must comply with the requirements of the order.

(5B) Where the Certification Officer makes an order requiring the union 
to hold a fresh ballot, he shall (unless he considers that it would be 
inappropriate to do so in the particular circumstances of the case) require 
the ballot to be conducted in accordance with the union's political ballot 
rules and such other provisions as may be made by the order.
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(5C) Where an enforcement order has been made, any person who is a 

member of the union and was a member at the time the order was made is 
entitled to enforce obedience to the order as if he had made the application 
on which the order was made."

(4) After subsection (7) insert—
"(8) A declaration made by the Certification Officer under this section 

may be relied on as if it were a declaration made by the court.
(9) An enforcement order made by the Certification Officer under this 

section may be enforced in the same way as an order of the court.
(10) The following paragraphs have effect if a person applies under 

section 81 in relation to a matter—
(a) that person may not apply under this section in relation to that 

matter;
(b) on an application by a different person under this section in 

relation to that matter, the Certification Officer shall have due 
regard to any declaration, order, observations, or reasons made 
or given by the court regarding that matter and brought to the 
Certification Officer's notice."

16.—(1) Section 81 (application to court for declaration of failure to comply 
with political ballot rules) shall be amended as follows.

(2) Omit subsection (2) (position where application in respect of the same 
matter has been made to Certification Officer).

(3) After subsection (7) insert—
"(8) The following paragraphs have effect if a person applies under 

section 80 in relation to a matter—
(a) that person may not apply under this section in relation to that 

matter;
(b) on an application by a different person under this section in 

relation to that matter, the court shall have due regard to any 
declaration, order, observations or reasons made or given by the 
Certification Officer regarding that matter and brought to the 
court's notice."

Political fund 
17.—(1) Section 82 (rules as to political fund) shall be amended as follows.
(2) After subsection (2) insert—

"(2A) On a complaint being made to him the Certification Officer shall 
make such enquiries as he thinks fit."

(3) After subsection (3) insert—
"(3A) Where the Certification Officer requests a person to furnish 

information to him in connection with enquiries made by him under this 
section, he shall specify the date by which that information is to be 
furnished and, unless he considers that it would be inappropriate to do so, 
shall proceed with his determination of the application notwithstanding 
that the information has not been furnished to him by the specified date."

Amalgamation or transfer of engagements
18._(i) Section 103 (complaints about procedure relating to amalgamation 

or transfer of engagements) shall be amended as follows.
(2) After subsection (2) insert—
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"(2A) On a complaint being made to him the Certification Officer shall 
make such enquiries as he thinks fit."

(3) After subsection (5) insert—

"(6) Where the Certification Officer requests a person to furnish 
information to him in connection with enquiries made by him under this 
section, he shall specify the date by which that information is to be 
furnished and, unless he considers that it would be inappropriate to do so, 
shall proceed with his determination of the application notwithstanding 
that the information has not been furnished to him by the specified date.

(7) A declaration made by the Certification Officer under this section 
may be relied on as if it were a declaration made by the court.

(8) Where an order has been made under this section, any person who 
is a member of the union and was a member at the tune it was made is 
entitled to enforce obedience to the order as if he had made the application 
on which the order was made.

(9) An order made by the Certification Officer under this section may be 
enforced in the same way as an order of the court."

Breach of union rules 
19. In Part I, after Chapter VII there shall be inserted—

Right to apply to
Certification
Officer.

"CHAPTER VIIA 
BREACH OF RULES

108A.—(1) A person who claims that there has been a breach 
or threatened breach of the rules of a trade union relating to any 
of the matters mentioned in subsection (2) may apply to the 
Certification Officer for a declaration to that effect, subject to 
subsections (3) to (7).

(2) The matters are—
(a) the appointment or election of a person to, or the 

removal of a person from, any office;
(b) disciplinary proceedings by the union (including 

expulsion);
(c) the balloting of members on any issue other than 

industrial action;
(d) the constitution or proceedings of any executive 

committee or of any decision-making meeting;
(e) such other matters as may be specified in an order 

made by the Secretary of State.

(3) The applicant must be a member of the union, or have 
been one at the time of the alleged breach or threatened breach.

(4) A person may not apply under subsection (1) in relation 
to a claim if he is entitled to apply under section 80 in relation 
to the claim.

(5) No application may be made regarding—
(a) the dismissal of an employee of the union;
(b) disciplinary proceedings against an employee of the 

union.

(6) An application must be made—
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(a) within the period of six months starting with the day 

on which the breach or threatened breach is alleged to 
have taken place, or

(b) if within that period any internal complaints 
procedure of the union is invoked to resolve the claim, 
within the period of six months starting with the 
earlier of the days specified in subsection (7).

(7) Those days are—
(a) the day on which the procedure is concluded, and
(b) the last day of the period of one year beginning with 

the day on which the procedure is invoked.
(8) The reference in subsection (1) to the rules of a union 

includes references to the rules of any branch or section of the 
union.

(9) In subsection (2)(c) "industrial action" means a strike or 
other industrial action by persons employed under contracts of 
employment.

(10) For the purposes of subsection (2)(d) a committee is an 
executive committee if—

(a) it is a committee of the union concerned and has power 
to make executive decisions on behalf of the union or 
on behalf of a constituent body,

(b) it is a committee of a major constituent body and has 
power to make executive decisions on behalf of that 
body, or

(c) it is a sub-committee of a committee falling within 
paragraph (a) or (b).

(11) For the purposes of subsection (2)(d) a decision-making 
meeting is—

(a) a meeting of members of the union concerned (or the 
representatives of such members) which has power to 
make a decision on any matter which, under the rules 
of the union, is final as regards the union or which, 
under the rules of the union or a constituent body, is 
final as regards that body, or

(b) a meeting of members of a major constituent body (or 
the representatives of such members) which has 
power to make a decision on any matter which, under 
the rules of the union or the body, is final as regards 
that body.

(12) For the purposes of subsections (10) and (11), in 
relation to the trade union concerned—

(a) a constituent body is any body which forms part of the 
union, including a branch, group, section or region;

(b) a major constituent body is such a body which has 
more than 1,000 members.

(13) Any order under subsection (2)(e) shall be made by 
statutory instrument; and no such order shall be made unless a 
draft of it has been laid before and approved by resolution of 
each House of Parliament.

(14) If a person applies to the Certification Officer under this 
section in relation to an alleged breach or threatened breach he 
may not apply to the court in relation to the breach or
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threatened breach; but nothing in this subsection shall prevent 
such a person from exercising any right to appeal against or 
challenge the Certification Officer's decision on the application 
to him.

(15) If—
(a) a person applies to the court in relation to an alleged 

breach or threatened breach, and
(b) the breach or threatened breach is one in relation to 

which he could have made an application to the 
Certification Officer under this section,

he may not apply to the Certification Officer under this section 
in relation to the breach or threatened breach.

Declarations and 108B.—(1) The Certification Officer may refuse to accept an 
orders - application under section 108A unless he is satisfied that the 

applicant has taken all reasonable steps to resolve the claim by 
the use of any internal complaints procedure of the union.

(2) If he accepts an application under section 108A the 
Certification Officer—

(a) shall make such enquiries as he thinks fit,
(b) shall give the applicant and the union an opportunity 

to be heard,
(c) shall ensure that, so far as is reasonably practicable, 

the application is determined within six months of 
being made,

(d) may make or refuse the declaration asked for, and
(e) shall, whether he makes or refuses the declaration, give 

reasons for his decision in writing.

(3) Where the Certification Officer makes a declaration he 
shall also, unless he considers that to do so would be 
inappropriate, make an enforcement order, that is, an order 
imposing on the union one or both of the following 
requirements—

(a) to take such steps to remedy the breach, or withdraw 
the threat of a breach, as may be specified in the order;

(b) to abstain from such acts as may be so specified with a 
view to securing that a breach or threat of the same or 
a similar kind does not occur in future.

(4) The Certification Officer shall in an order imposing any 
such requirement as is mentioned in subsection (3)(a) specify 
the period within which the union is to comply with the 
requirement.

(5) Where the Certification Officer requests a person to 
furnish information to him in connection with enquiries made 
by him under this section, he shall specify the date by which that 
information is to be furnished and, unless he considers that it 
would be inappropriate to do so, shall proceed with his 
determination of the application notwithstanding that the 
information has not been furnished to him by the specified date.

(6) A declaration made by the Certification Officer under 
this section may be relied on as if it were a declaration made by 
the court.
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(7) Where an enforcement order has been made, any person 

who is a member of the union and was a member at the time it 
was made is entitled to enforce obedience to the order as if he 
had made the application on which the order was made.

(8) An enforcement order made by the Certification Officer 
under this section may be enforced in the same way as an order 
of the court.

(9) An order under section 108A(2)(e) may provide that, in 
relation to an application under section 108A with regard to a 
prescribed matter, the preceding provisions of this section shall 
apply with such omissions or modifications as may be specified 
in the order; and a prescribed matter is such matter specified 
under section 108A(2)(e) as is prescribed under this subsection.

Appeals from 108C. An appeal lies to the Employment Appeal Tribunal on 
Certification any question of law arising in proceedings before or arising 
Officer- from any decision of the Certification Officer under this 

Chapter."

Employers' associations

20.—(1) Section 132 (provisions about application of funds for political 
objects to apply to unincorporated employers' associations) shall be amended 
as follows.

(2) For "The" substitute "(1) Subject to subsections (2) to (5), the".

(3) After subsection (1) (as created by sub-paragraph (2)) insert—

"(2) Subsection (1) does not apply to these provisions—
(a) section 72A;
(b) in section 80, subsections (5A) to (5C) and (8) to (10);
(c) in section 81, subsection (8).

(3) In its application to an unincorporated employers' association, 
section 79 shall have effect as if at the end of subsection (1) there were 
inserted—

"The making of an application to the Certification Officer does not 
prevent the applicant, or any other person, from making an application to 
the court in respect of the same matter."

(4) In its application to an unincorporated employers' association, 
section 80(2)(b) shall have effect as if the words "where he considers it 
appropriate," were inserted at the beginning.

(5) In its application to an unincorporated employers' association, 
section 81 shall have effect as if after subsection (1) there were inserted—

"(2) If an application in respect of the same matter has been made to the 
Certification Officer, the court shall have due regard to any declaration, 
reasons or observations of his which are brought to its notice."

21. In section 133 (provisions about amalgamations and similar matters to 
apply to unincorporated employers' associations) in subsection (2)(c) after 
"101(3)" there shall be inserted ", 103(2A) and (6) to (9)".
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Procedure before Certification Officer

22. In section 256 (procedure before Certification Officer) for subsection (2) 
(provision for restricting disclosure of individual's identity) there shall be 
substituted—

"(2) He shall in particular make provision about the disclosure, and 
restriction of the disclosure, of the identity of an individual who has made 
or is proposing to make any such application or complaint.

(2A) Provision under subsection (2) shall be such that if the application 
or complaint relates to a trade union—

(a) the individual's identity is disclosed to the union unless the 
Certification Officer thinks the circumstances are such that it 
should not be so disclosed;

(b) the individual's identity is disclosed to such other persons (if any) 
as the Certification Officer thinks fit."

23. After section 256 there shall be inserted—

"Vexatious 
litigants.

1996 c. 17. 

1981 c. 54.

1898 c. 35. 

1978 c. 23.

Vexatious 
litigants: 
applications 
disregarded.

256A.—(1) The Certification Officer may refuse to entertain 
any application or complaint made to him under a provision of 
Chapters III to VILA of Part I by a vexatious litigant.

(2) The Certification Officer must give reasons for such a 
refusal.

(3) Subsection (1) does not apply to a complaint under 
section 37E(l)(b) or to an application under section 41.

(4) For the purposes of subsection (1) a vexatious litigant is 
a person who is the subject of—

(a) an order which is made under section 33(1) of the 
Employment Tribunals Act 1996 and which remains 
in force,

(b) a civil proceedings order or an all proceedings order 
which is made under section 42(1) of the Supreme 
Court Act 1981 and which remains in force,

(c) an order which is made under section 1 of the 
Vexatious Actions (Scotland) Act 1898, or

(d) an order which is made under section 32 of the 
Judicature (Northern Ireland) Act 1978.

256B.—(1) For the purposes of a relevant enactment an 
application to the Certification Officer shall be disregarded if—

(a) it was made under a provision mentioned in the 
relevant enactment, and

(b) it was refused by the Certification Officer under section 
256A(1).

(2) The relevant enactments are sections 26(8), 31(7), 
45C(5B), 56(8), 72A(10), 81(8) and 108A(13)."

Annual report by Certification Officer

24. In section 258(1) (Certification Officer: annual report) for "calendar year" 
there shall be substituted "financial year".
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SCHEDULE? Section 31. 

EMPLOYMENT AGENCIES 

Introduction

1. The Employment Agencies Act 1973 shall be amended as provided in this 1973 c. 35. 
Schedule.

General regulations

2.—(1) Section 5 (power to make general regulations) shall be amended as 
follows.

(2) In subsection (1) there shall be substituted for paragraphs (f) and (g) and 
the proviso following paragraph (g)—

"(ea) restricting the services which may be provided by persons 
carrying on such agencies and businesses;

(eb) regulating the way in which and the terms on which services may 
be provided by persons carrying on such agencies and businesses;

(ec) restricting or regulating the charging of fees by persons carrying 
on such agencies and businesses."

(3) After subsection (1) there shall be inserted—

"(1A) A reference in subsection (l)(ea) to (ec) of this section to services 
includes a reference to services in respect of—

(a) persons seeking employment outside the United Kingdom;
(b) persons normally resident outside the United Kingdom seeking 

employment in the United Kingdom."

Charges

3. For section 6(1) (restriction on demand or receipt of fee for finding or 
seeking to find employment) there shah1 be substituted—

"(1) Except in such cases or classes of case as the Secretary of State may 
prescribe—

(a) a person carrying on an employment agency shall not request or 
directly or indirectly receive any fee from any person for 
providing services (whether by the provision of information or 
otherwise) for the purpose of finding him employment or seeking 
to find him employment;

(b) a person carrying on an employment business shall not request or 
directly or indirectly receive any fee from an employee for 
providing services (whether by the provision of information or 
otherwise) for the purpose of finding or seeking to find another 
person, with a view to the employee acting for and under the 
control of that other person;

(c) a person carrying on an employment business shall not request or 
directly or indirectly receive any fee from a second person for 
providing services (whether by the provision of information or 
otherwise) for the purpose of finding or seeking to find a third 
person, with a view to the second person becoming employed by 
the first person and acting for and under the control of the third 
person."
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SCH. 7
Inspection

4.—(1) Section 9 (inspection) shall be amended as follows.
(2) In subsection (1) (power to inspect)—

(a) for paragraph (a) there shall be substituted—
"(a) enter any relevant business premises;", and

(b) after paragraph (c) there shall be inserted— 
"; and

(d) take copies of records and other documents inspected under 
paragraph (b).".

(3) After subsection (1) there shall be inserted—

"(1A) If an officer seeks to inspect or acquire, in accordance with 
subsection (l)(b) or (c), a record or other document or information which 
is not kept at the premises being inspected, he may require any person on 
the premises—

(a) to inform him where and by whom the record, other document or 
information is kept, and

(b) to make arrangements, if it is reasonably practicable for the 
person to do so, for the record, other document or information 
to be inspected by or furnished to the officer at the premises at a 
time specified by the officer.

(IB) In subsection (1) "relevant business premises" means premises—
(a) which are used, have been used or are to be used for or in 

connection with the carrying on of an employment agency or 
employment business,

(b) which the officer has reasonable cause to believe are used or have 
been used for or in connection with the carrying on of an 
employment agency or employment business, or

(c) which the officer has reasonable cause to believe are used for the 
carrying on of a business by a person who also carries on or has 
carried on an employment agency or employment business, if the 
officer also has reasonable cause to believe that records or other 
documents which relate to the employment agency or 
employment business are kept there.

(1C) For the purposes of subsection (1)—
(a) "document" includes information recorded in any form, and
(b) information is kept at premises if it is accessible from them."

(4) For subsection (2) (self-incrimination) there shall be substituted—

"(2) Nothing in this section shall require a person to produce, provide 
access to or make arrangements for the production of anything which he 
could not be compelled to produce in civil proceedings before the High 
Court or (in Scotland) the Court of Session.

(2A) Subject to subsection (2B), a statement made by a person in 
compliance with a requirement under this section may be used in evidence 
against him in criminal proceedings.

1911 c. 6. (2B) Except in proceedings for an offence under section 5 of the Perjury 
Act 1911 (false statements made otherwise than on oath), no evidence 
relating to the statement may be adduced, and no question relating to it 
may be asked, by or on behalf of the prosecution unless—

(a) evidence relating to it is adduced, or
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(b) a question relating to it is asked, 
by or on behalf of the person who made the statement."

(5) In subsection (3) (offence)—
(a) for "or (b)" there shall be substituted ", (b) or (d)", and
(b) after the words "paragraph (c) of that subsection" there shall be inserted 

"or under subsection (1A)".

(6) In subsection (4)(a) (restriction on disclosure of information) in sub- 
paragraph (iv) (exception for criminal proceedings pursuant to or arising out of 
the Act) the words "pursuant to or arising out of this Act" shall be omitted.

Offences 
5. After section 11 there shall be inserted—

SCH. 7

"Offences: 
extension of time 
limit.

11 A.—(1) For the purposes of subsection (2) of this section 
a relevant offence is an offence under section 3B, 5(2), 6(2), 
9(4)(b) or 10(2) of this Act for which proceedings are instituted 
by the Secretary of State.

(2) Notwithstanding section 127(1) of the Magistrates' 1980c. 43. 
Courts Act 1980 (information to be laid within 6 months of 
offence) an information relating to a relevant offence which is 
triable by a magistrates' court in England and Wales may be so 
tried if it is laid at any time—

(a) within 3 years after the date of the commission of the 
offence, and

(b) within 6 months after the date on which evidence 
sufficient in the opinion of the Secretary of State to 
justify the proceedings came to his knowledge.

(3) Notwithstanding section 136 of the Criminal Procedure 1995 c. 43. 
(Scotland) Act 1995 (time limit for prosecuting certain 
statutory offences) in Scotland proceedings in respect of an 
offence under section 3B, 5(2), 6(2), 9(4)(b) or 10(2) of this Act 
may be commenced at any time—

(a) within 3 years after the date of the commission of the 
offence, and

(b) within 6 months after the date on which evidence 
sufficient in the opinion of the Lord Advocate to 
justify the proceedings came to his knowledge.

(4) For the purposes of this section a certificate of the 
Secretary of State or Lord Advocate (as the case may be) as to 
the date on which evidence came to his knowledge is conclusive
evidence.

j
Offences: cost of 1 IB. The court in which a person is convicted of an offence 
investigation. under this Act may order him to pay to the Secretary of State a

sum which appears to the court not to exceed the costs of the
investigation which resulted in the conviction."

Regulations and orders

6. For section 12(5) (regulations and orders: procedure) there shall be 
substituted—

"(5) Regulations under section 5(1) or 6(1) of this Act shall not be made 
unless a draft has been laid before, and approved by resolution of, each 
House of Parliament.
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ScH.7
(6) Regulations under section 13(7)(i) of this Act or an order under 

section 14(3) shall be subject to annulment in pursuance of a resolution of 
either House of Parliament."

Interpretation
1. In section 13(2) (definition of employment agency) for "workers" (in each 

place) there shall be substituted "persons".

Exemptions 
8. For section 13(7)(i) there shall be substituted—

"(i) any prescribed business or service, or prescribed class of business 
or service or business or service carried on or provided by 
prescribed persons or classes of person."

Section 41. SCHEDULES
NATIONAL SECURITY

1996 c. 18. 1. The following shall be substituted for section 193 of the Employment Rights 
Act 1996 (national security)—
"National 193. Part IVA and section 47B of this Act do not apply in 
security. relation to employment for the purposes of—

(a) the Security Service,
(b) the Secret Intelligence Service, or
(c) the Government Communications Headquarters."

1996 c. 17. 2. Section 4(7) of the Employment Tribunals Act 1996 (composition of 
tribunal: national security) shall cease to have effect.

1992 c. 52.
"National 
security.

3. The following shall be substituted for section 10 of that Act (national 
security, &c.)—

10.—(1) If on a complaint under—
(a) section 146 of the Trade Union and Labour Relations 

(Consolidation) Act 1992 (detriment: trade union 
membership), or

(b) section 111 of the Employment Rights Act 1996 
(unfair dismissal),

it is shown that the action complained of was taken for the 
purpose of safeguarding national security, the employment 
tribunal shall dismiss the complaint.

(2) Employment tribunal procedure regulations may make 
provision about the composition of the tribunal (including 
provision disapplying or modifying section 4) for the purposes 
of proceedings in relation to which—

(a) a direction is given under subsection (3), or
(b) an order is made under subsection (4).

(3) A direction may be given under this subsection by a 
Minister of the Crown if—

(a) it relates to particular 
proceedings, and

Crown employment
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(b) the Minister considers it expedient in the interests of 

national security.

(4) An order may be made under this subsection by the 
President or a Regional Chairman in relation to particular 
proceedings if he considers it expedient in the interests of 
national security.

(5) Employment tribunal procedure regulations may make 
provision enabling a Minister of the Crown, if he considers it 
expedient in the interests of national security—

(a) to direct a tribunal to sit in private for all or part of 
particular Crown employment proceedings;

(b) to direct a tribunal to exclude the applicant from all or 
part of particular Crown employment proceedings;

(c) to direct a tribunal to exclude the applicant's 
representatives from all or part of particular Crown 
employment proceedings;

(d) to direct a tribunal to take steps to conceal the identity 
of a particular witness in particular Crown 
employment proceedings;

(e) to direct a tribunal to take steps to keep secret all or 
part of the reasons for its decision in particular Crown 
employment proceedings.

(6) Employment tribunal procedure regulations may enable 
a tribunal, if it considers it expedient in the interests of national 
security, to do anything of a kind which a tribunal can be 
required to do by direction under subsection (5)(a) to (e).

(7) In relation to cases where a person has been excluded by 
virtue of subsection (5)(b) or (c) or (6), employment tribunal 
procedure regulations may make provision—

(a) for the appointment by the Attorney General, or by 
the Advocate General for Scotland, of a person to 
represent the interests of the applicant;

(b) about the publication and registration of reasons for 
the tribunal's decision;

(c) permitting an excluded person to make a statement to 
the tribunal before the commencement of the 
proceedings, or the part of the proceedings, from 
which he is excluded.

(8) Proceedings are Crown employment proceedings for the 
purposes of this section if the employment to which the 
complaint relates—

(a) is Crown employment, or
(b) is connected with the performance of functions on 

behalf of the Crown.

(9) The reference in subsection (4) to the President or a 
Regional Chairman is to a person appointed in accordance with 
regulations under section 1(1) as—

(a) a Regional Chairman,
(b) President of the Employment Tribunals (England and 

Wales), or
(c) President of the Employment Tribunals (Scotland).



118 c . 26 Employment Relations Act 1999

SCH. 8
Confidential 10A.—(1) Employment tribunal procedure regulations may 
information. enable an employment tribunal to sit in private for the purpose 

of hearing evidence from any person which in the opinion of the 
tribunal is likely to consist of—

(a) information which he could not disclose without 
contravening a prohibition imposed by or by virtue of 
any enactment,

(b) information which has been communicated to him in 
confidence or which he has otherwise obtained in 
consequence of the confidence reposed hi him by 
another person, or

(c) information the disclosure of which would, for reasons 
other than its effect on negotiations with respect to 
any of the matters mentioned in section 178(2) of the 
Trade Union and Labour Relations (Consolidation) 
Act 1992, cause substantial injury to any undertaking 
of his or in which he works.

(2) The reference in subsection (l)(c) to any undertaking of 
a person or in which he works shall be construed—

(a) hi relation to a person in Crown employment, as a 
reference to the national interest,

(b) hi relation to a person who is a relevant member of the 
House of Lords staff, as a reference to the national 
interest or (if the case so requires) the interests of the 
House of Lords, and

(c) in relation to a person who is a relevant member of the 
House of Commons staff, as a reference to the 
national interest or (if the case so requires) the 
interests of the House of Commons.

Restriction of 10B.—(1) This section applies where a tribunal has been 
publicity in cases directed under section 10(5) or has determined under section 
involving national 10(6)— 
security.

(a) to take steps to conceal the identity of a particular 
witness, or

(b) to take steps to keep secret all or part of the reasons for 
its decision.

(2) It is an offence to publish—
(a) anything likely to lead to the identification of the 

witness, or
(b) the reasons for the tribunal's decision or the part of its 

reasons which it is directed or has determined to 
keep secret.

(3) A person guilty of an offence under this section is liable 
on summary conviction to a fine not exceeding level 5 on the 
standard scale.

(4) Where a person is charged with an offence under this 
section it is a defence to prove that at the time of the alleged 
offence he was not aware, and neither suspected nor had reason 
to suspect, that the publication in question was of, or included, 
the matter in question.
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(5) Where an offence under this section committed by a body 
corporate is proved to have been committed with the consent or 
connivance of, or to be attributable to any neglect on the part 
of—

(a) a director, manager, secretary or other similar officer 
of the body corporate, or

(b) a person purporting to act in any such capacity,
he as well as the body corporate is guilty of the offence and 
liable to be proceeded against and punished accordingly.

(6) A reference in this section to publication includes a 
reference to inclusion in a programme which is included in a 
programme service, within the meaning of the Broadcasting 1990c. 42. 
Act 1990."

4. Section 28(5) of the Employment Tribunals Act 1996 (composition of 
Appeal Tribunal: national security) shall cease to have effect.

5.—(1) Section 30 of that Act (Appeal Tribunal Procedure rules) shall be 
amended as follows.

(2) In subsection (2)(d) for "section 10" substitute "section 10A".

(3) After subsection (2) insert—

"(2A) Appeal Tribunal procedure rules may make provision of a kind 
which may be made by employment tribunal procedure regulations under 
section 10(2), (5), (6) or (7).

(2B) For the purposes of subsection (2A)—
(a) the reference in section 10(2) to section 4 shall be treated as a 

reference to section 28, and
(b) the reference in section 10(4) to the President or a Regional 

Chairman shall be treated as a reference to a judge of the Appeal 
Tribunal.

(2C) Section 10B shall have effect in relation to a direction to or 
determination of the Appeal Tribunal as it has effect in relation to a 
direction to or determination of an employment tribunal."

6. After section 69(2) of the Race Relations Act 1976 (evidence: Minister's 1976 c. 74. 
certificate as to national security, &c.) there shall be inserted—

"(2A) Subsection (2)(b) shall not have effect for the purposes of 
proceedings on a complaint under section 54."

7. Paragraph 4(l)(b) of Schedule 3 to the Disability Discrimination Act 1995 1995 c. 50. 
(evidence: Minister's certificate as to national security, &c.) shall cease to have 
effect.
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Section 44. SCHEDULE 9
REPEALS 

1. BALLOTS AND NOTICES

Chapter

1992 c. 52.

Short title

Trade Union and Labour 
Relations (Consolidation) 
Act 1992.

Extent of repeal

In section 226(2) the word 
"and" at the end of 
paragraph (b).

Section 227(2).
In section 234A(7)(a) the 

words "otherwise than to 
enable the union to 
comply with a court order 
or an undertaking given to 
a court".'.

2. LEAVE FOR FAMILY REASONS ETC

Chapter Short title Extent of repeal

1996 c. 17.

1996 c. 18.

Employment Tribunals Act 
1996.

Employment Rights Act 
1996.

In section 13(2)— 
the word "or" after 
paragraph (a), 
paragraph (b), and 
the words ", or which she 
held before her absence,".

In section 37, subsection (4), 
the word "and" after 
subsection (5)(a), and 
subsection (5)(b).

In section 43, subsection (4), 
the word "and" after 
subsection (5)(a), and 
subsection (5)(b).

Section 96.
Section 97(6).
Section 98(5).
Section 105(2).
Section 108(3)(a).
Section 109(2)(a).
Section 114(5).
Section 115(4).
In section 118(l)(b), the 

word ", 127".
Section 119(6).
Section 127.
Section 137.
Section 145(7).
Section 146(3).
Section 156(2).
Section 157(6).
Section 162(7).
In section 199, the words 

"(subject to subsection 
(3)" in subsection (2), and 
subsection (3).

In section 200(1), the words 
"and section 137".
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Chapter

1996 c. 18.— 
contd.

S.I. 1994/2479.

Short title

Employment Rights Act 
1996.—contd.

Maternity (Compulsory 
Leave) Regulations 1994.

Extent of repeal

Section 209(6).
In section 212 — 

subsection (2), 
in subsection (3), the word 
"or" after paragraph (c), 
and paragraph (d), 
in subsection (4) the 
words "or (subject to 
subsection (2)) subsection

Section 226(3)(a) and (5)(a).
In section 235(1), the 

definitions of "maternity 
leave period" and 
"notified day of return".

The whole instrument.

SCH. 9

3. AGREEMENT TO EXCLUDE DISMISSAL RIGHTS

Chapter Short title Extent of repeal

1992c. 52.

1996 c. 18.

1999c. 26

Trade Union and Labour 
Relations (Consolidation) 
Act 1992.

Employment Rights Act 
1996.

Employment Relations Act 
1999.

In Schedule Al, paragraph 
163.

In section 44(4) the words
from the beginning to "the
dismissal,". 

In section 45A(4) the words
from ", unless" to the end. 

In section 46(2) the words
from the beginning to "the
dismissal,". 

In section 47(2) the words
from the beginning to "the
dismissal,". 

In section 47A(2) the words
from the beginning to "the
dismissal,". 

In section 47B(2) the words
from the beginning to "the
dismissal,". 

Section 197(1) and (2). 
In section 197(4) the words

"(1) or". 
In section 203(2)(d) the

words "(1) or". 
In section 209(2)(g) the

words "and 197(1)".
Section 18(6).



122 c. 26 Employment Relations Act 1999

SCH. 9
4. POWER TO CONFER RIGHTS ON INDIVIDUALS

Chapter

1996 c. 18.

Short title

Employment Rights Act 
1996.

Extent of repeal

Section 209(7).

5. AC AS: GENERAL DUTY

Chapter Short title Extent of repeal

1992 c. 52.

1993 c. 19.

Trade Union and Labour 
Relations (Consolidation) 
Act 1992.

Trade Union Reform and 
Employment Rights Act 
1993.

In section 209 the words 
from ", in particular" to 
the end.

Section 43(1).

6. COMMISSIONERS

Chapter Short title Extent of repeal

1967 c. 13.

1975 c. 24.

1975 c. 25.

1992 c. 52.

Parliamentary 
Commissioner Act 1967.

House of Commons 
Disqualification Act 1975.

Northern Ireland Assembly 
Disqualification Act 1975.

Trade Union and Labour 
Relations (Consolidation) 
Act 1992.

In Schedule 2, the entries
relating to— 

the Office of the
Commissioner 
Protection 
Unlawful 
Action, and 

the Oflice

for
Against 

Industrial

of the
Commissioner for the 
Rights of Trade Union 
Members.

In Part III of Schedule 1, the 
entries relating to—

the Commissioner for 
Protection Against 
Unlawful Industrial 
Action, and

the Commissioner for the 
Rights of Trade Union 
Members.

In Part III of Schedule 1, the 
entries relating to—

the Commissioner for 
Protection Against 
Unlawful Industrial 
Action, and

the Commissioner for the 
Rights of Trade Union 
Members.

In section 65(3) the words 
"the Commissioner for 
the Rights of Trade Union 
Members or".

In Part I, Chapter VIII.
Sections 235B and 235C.
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Chapter

1992 c. 52.— 
contd.

1993 c. 19.

Short title

Trade Union and Labour 
Relations (Consolidation) 
Act 1992.— contd.

Trade Union Reform and 
Employment Rights Act 
1993.

Extent of repeal

Section 266 (and the heading 
immediately preceding it) 
and sections 267 to 271.

In Schedule 2, paragraphs 1 
and 4(4).

In Schedule 7, paragraph 20. 
In Schedule 8, paragraphs 2, 

6, 7, 58 to 60 and 79 to 84.

7. THE CERTIFICATION OFFICER

Chapter

1992 c. 52.

Short title

Trade Union and Labour 
Relations (Consolidation) 
Act 1992.

Extent of repeal

In section 24(6), the second 
sentence. 

In section 24A(6), the 
second sentence.

In section 25(2)(b) the words 
"where he considers it
appropriate,". 

Section 26(2). 
In section 45C(2)(a) the 

words ", where he 
considers it appropriate," 
and section 45C(3) and 
(4). 

In section 54(1), the second
sentence.

In section 55(2)(b) the words 
"where he considers it
appropriate,". 

Section 56(2). 
In section 79(1), the second

sentence.
In section 80(2)(b) the words 

"where he considers it
appropriate,". 

Section 81(2).

8. EMPLOYMENT AGENCIES

Chapter

1973 c. 35.

Short title

Employment Agencies Act 
1973.

Extent of repeal

In section 9(4)(a)(iv) the 
words "pursuant to or 
arising out of this Act".

Sen. 9
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SCH. 9
9. EMPLOYMENT RIGHTS: EMPLOYMENT OUTSIDE GREAT BRITAIN

Chapter

1996 c. 18.

Short title

Employment Rights Act
1996.

Extent of repeal

Section 196.
In section 199(6), the words

"Section 196(6) does not
apply to an employee,
and".

In section 201(3)(g), the
word "196,".

Section 204(2).
In section 209(2)(g), the

words "196(1) and".
In section 209(5), the words

", 196(2), (3) and (5)".

10. SECTIONS 33 TO 36

Chapter

1992 c. 52.

1996 c. 18.

1998 c. 8.

Short title

Trade Union and Labour
Relations (Consolidation)
Act 1992.

Employment Rights Act
1996.

Employment Rights
(Dispute Resolution) Act
1998.

Extent of repeal

Section 157.
Section 158.
Section 159.
Section 176(7) and (8).
In section 117, subsection

(4)(b) and the word "or"
before it, and subsections
(5) and (6).

Section 118(2) and (3).
Section 120(2).
Section 124(2).
Section 125.
Section 186(2).
Section 208.
Section 227(2) to (4).
Section 236(2)(c).
In section 236(3) the words

"120(2), 124(2)".
In Schedule 1, paragraph

56(10) and (11).
Section 14(1).

11. COMPENSATORY AWARD: REMOVAL OF LIMIT IN CERTAIN CASES

Chapter

1996c. 18.

Short title

Employment Rights Act
1996.

Extent of repeal

In section 112(4), the words
"or in accordance with
regulations under section
127B".

In section 1 17(2) and (3), the
words "and to regulations
under section 127B".
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Chapter

1996 c. 18.— 
contd.

1998 c. 23.

Short title

Employment Rights Act 
1996.— contd.

Public Interest Disclosure 
Act 1998.

Extent of repeal

In section 118(1), the words 
"Subject to regulations 
under section 127B,". 

Section 127B.
Section 8. 
Section 18(4)(b).

12. NATIONAL SECURITY

Chapter

1995 c. 50.

1996 c. 17.

1998 c. 23.

Short title

Disability Discrimination 
Act 1995.

Employment Tribunals Act 
1996.

Public Interest Disclosure 
Act 1998.

Extent of repeal

Paragraph 4(1 )(b) of 
Schedule 3, and the word 
"or" immediately before
it.

Section 4(7). 
Section 28(5).
Section 11.

SCH. 9
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ANNEXURE 2.3

Statutory Instrument No 3312 1999 
The Maternity and Parental Leave Regulations 1999





STATUTORY INSTRUMENTS

1999 No. 3312 

TERMS AND CONDITIONS OF EMPLOYMENT

The Maternity and Parental Leave etc. Regulations 1999

Made ----- Wth December 1999

Coming into force - - 15th December 1999

Whereas a draft of the following Regulations was laid before Parliament in accordance with 
section 236(3) of the Employment Rights Act 1996(a) and approved by a resolution of each 
House of Parliament:

Now, therefore, the Secretary of State, in exercise of the powers conferred on him by sections 
47C(2) and (3), 71(1) to (3) and (6), 72(1) and (2), 73(1), (2), (4) and (7), 74(1), (3) and (4), 75(1), 
76(1), (2) and (5), 77(1) and (4), 78(1), (2) and (7), 79(1) and (2) and 99(l)(b) of that Act and of, 
all other powers enabling him in that behalf, hereby makes the following Regulations:—

PARTI 
GENERAL

Citation and commencement

1. These Regulations may be cited as the Maternity and Parental Leave etc. Regulations 
1999 and shall come into force on 15th December 1999.

Interpretation

2.—(1) In these Regulations—
"the 1996 Act" means the Employment Rights Act 1996;
"additional maternity leave" means leave under section 73 of the 1996 Act;
"business" includes a trade or profession and includes any activity carried on by a body
of persons (whether corporate or unincorporated);
"child" means a person under the age of eighteen;
"childbirth" means the birth of a living child or the birth of a child whether living or dead
after 24 weeks of pregnancy;
"collective agreement" means a collective agreement within the meaning of section 178 of
the Trade Union and Labour Relations (Consolidation) Act 1992(c), the trade union
parties to which are independent trade unions within the meaning of section 5 of that Act;

(a) 1996 c. 18; section 236(3) was amended by paragraph 42 of Part III of Schedule 4 to the Employment Relations Act 
1999(c. 26).

(b) Section 47C of the Employment Rights Act 1996 was inserted by paragraph 8 of Part III of Schedule 4 to the
Employment Relations Act 1999; sections 71 to 79 of the 1996 Act were substituted by section 7 and Part I of Schedule 
4 to the 1999 Act, and section 99 of the 1996 Act was substituted by paragraph 16 of Part III of Schedule 4 to the 1999 
Act. The word "prescribed" in section 47C of the 1996 Act is defined in subsection (2) of that section; the same word in 
sections 71 to 73 is defined in section 75(2), and in section 99 it is defined in subsection (2) of that section.

(c) 1992c. 52.



"contract of employment" means a contract of service or apprenticeship, whether express
or implied, and (if it is express) whether oral or in writing;
"disability living allowance" means the disability living allowance provided for in Part III
of the Social Security Contributions and Benefits Act 1992(a);
"employee" means an individual who has entered into or works under (or, where the
employment has ceased, worked under) a contract of employment;
"employer" means the person by whom an employee is (or, where the employment has
ceased, was) employed;
"expected week of childbirth" means the week, beginning with midnight between Saturday
and Sunday, in which it is expected that childbirth will occur, and "week of childbirth"
means the week, beginning with midnight between Saturday and Sunday, in which
childbirth occurs;
"job", in relation to an employee returning after additional maternity leave or parental
leave, means the nature of the work which she is employed to do in accordance with her
contract and the capacity and place in which she is so employed;
"ordinary maternity leave" means leave under section 71 of the 1996 Act;
"parental leave" means leave under regulation 13(1);
"parental responsibility" has the meaning given by section 3 of the Children Act 1989(b),
and "parental responsibilities" has the meaning given by section 1(3) of the Children
(Scotland) Act 1995(c);
"workforce agreement" means an agreement between an employer and his employees or
their representatives in respect of which the conditions set out in Schedule 1 to these
Regulations are satisfied.

(2) A reference in any provision of these Regulations to a period of continuous employment 
is to a period computed in accordance with Chapter I of Part XIV of the 1996 Act, as if that 
provision were a provision of that Act.

(3) For the purposes of these Regulations any two employers shall be treated as 
associated if—

(a) one is a company of which the other (directly or indirectly) has control; or
(b) both are companies of which a third person (directly or indirectly) has control; 

and "associated employer" shall be construed accordingly.
(4) In these Regulations, unless the context otherwise requires,—

(a) a reference to a numbered regulation or schedule is to the regulation or schedule in 
these Regulations bearing that number;

(b) a reference in a regulation or schedule to a numbered paragraph is to the paragraph 
in that regulation or schedule bearing that number, and

(c) a reference in a paragraph to a lettered sub-paragraph is to the sub-paragraph in that 
paragraph bearing that letter.

Application

3.—(1) The provisions of Part II of these Regulations have effect only in relation to 
employees whose expected week of childbirth begins on or after 30th April 2000.

(2) Regulation 19 (protection from detriment) has effect only in relation to an act or failure 
to act which takes place on or after 15th December 1999.

(3) For the purposes of paragraph (2)—
(a) where an act extends over a period, the reference to the date of the act is a reference 

to the last day of that period, and
(b) a failure to act is to be treated as done when it was decided on.

(4) For the purposes of paragraph (3), in the absence of evidence establishing the contrary 
an employer shall be taken to decide on a failure to act—

(a) when he does an act inconsistent with doing the failed act, or

(a) 1992 c. 4.
(b) 1989 c. 41.
(c) 1995c. 36.



(b) if he has done no such inconsistent act, when the period expires within which he might 
reasonably have been expected to do the failed act if it was to be done.

(5) Regulation 20 (unfair dismissal) has effect only in relation to dismissals where the 
effective date of termination (within the meaning of section 97 of the 1996 Act) falls on or after 
15th December 1999.

PART II
MATERNITY LEAVE

Entitlement to ordinary maternity leave

4.—(1) An employee is entitled to ordinary maternity leave provided that she satisfies the 
following conditions—

(a) at least 21 days before the date on which she intends her ordinary maternity leave 
period to start, or, if that is not reasonably practicable, as soon as is reasonably 
practicable, she notifies her employer of— 

(i) her pregnancy;
(ii) the expected week of childbirth, and

(iii) the date on which she intends her ordinary maternity leave period to start, 
and

(b) if requested to do so by her employer, she produces for his inspection a certificate 
from—

(i) a registered medical practitioner, or
(ii) a registered midwife,
stating the expected week of childbirth.

(2) The notification provided for in paragraph (l)(a)(iii)—
(a) shall be given in writing, if the employer so requests, and
(b) shall not specify a date earlier than the beginning of the eleventh week before the 

expected week of childbirth.
(3) Where, by virtue of regulation 6(l)(b), an employee's ordinary maternity leave period 

commences with the first day after the beginning of the sixth week before the expected week of 
childbirth on which she is absent from work wholly or partly because of pregnancy—

(a) paragraph (1) does not require her to notify her employer of the date specified in that 
paragraph, but

(b) (whether or not she has notified him of that date) she is not entitled to ordinary 
maternity leave unless she notifies him as soon as is reasonably practicable that she is 
absent from work wholly or partly because of pregnancy.

(4) Where, by virtue of regulation 6(2), an employee's ordinary maternity leave period 
commences with the day on which childbirth occurs—

(a) paragraph (1) does not require her to notify her employer of the date specified in that 
paragraph, but

(b) (whether or not she has notified him of that date) she is not entitled to ordinary 
maternity leave unless she notifies him as soon as is reasonably practicable after the 
birth that she has given birth.

(5) The notification provided for in paragraphs (3)(b) and (4)(b) shall be given in writing, 
if the employer so requests.

Entitlement to additional maternity leave

5. An employee who satisfies the following conditions is entitled to additional maternity 
leave—

(a) she is entitled to ordinary maternity leave, and
(b) she has, at the beginning of the eleventh week before the expected week of childbirth, 

been continuously employed for a period of not less than a year.



Commencement of maternity leave periods

6.—(1) Subject to paragraph (2), an employee's ordinary maternity leave period commences 
with the earlier of—

(a) the date which, in accordance with regulation 4(l)(a)(iii), she notifies to her employer 
as the date on which she intends her ordinary maternity leave period to start, and

(b) the first day after the beginning of the sixth week before the expected week of 
childbirth on which she is absent from work wholly or partly because of pregnancy.

(2) Where the employee's ordinary maternity leave period has not commenced by virtue of 
paragraph (1) when childbirth occurs, her ordinary maternity leave period commences with the 
day on which childbirth occurs.

(3) An employee's additional maternity leave period commences on the day after the last day 
of her ordinary maternity leave period.

Duration of maternity leave periods

7.—(1) Subject to paragraphs (2) and (5), an employee's ordinary maternity leave period 
continues for the period of eighteen weeks from its commencement, or until the end of the 
compulsory maternity leave period provided for in regulation 8 if later.

(2) Subject to paragraph (5), where any requirement imposed by or under any relevant 
statutory provision prohibits the employee from working for any period after the end of the 
period determined under paragraph (1) by reason of her having recently given birth, her 
ordinary maternity leave period continues until the end of that later period.

(3) In paragraph (2), "relevant statutory provision" means a provision of—
(a) an enactment, or
(b) an instrument under an enactment,

other than a provision for the time being specified in an order under section 66(2) of the 1996 
Act.

(4) Subject to paragraph (5), where an employee is entitled to additional maternity leave her 
additional maternity leave period continues until the end of the period of 29 weeks beginning 
with the week of childbirth.

(5) Where the employee is dismissed after the commencement of an ordinary or additional 
maternity leave period but before the time when (apart from this paragraph) that period would 
end, the period ends at the time of the dismissal.

Compulsory maternity leave

8. The prohibition in section 72 of the 1996 Act, against permitting an employee who 
satisfies prescribed conditions to work during a particular period (referred to as a "compulsory 
maternity leave period"), applies—

(a) in relation to an employee who is entitled to ordinary maternity leave, and
(b) in respect of the period of two weeks which commences with the day on which 

childbirth occurs.

Exclusion of entitlement to remuneration during ordinary maternity leave

9. For the purposes of section 71 of the 1996 Act, which includes provision excluding the 
entitlement of an employee who exercises her right to ordinary maternity leave to the benefit 
of terms and conditions of employment about remuneration, only sums payable to an employee 
by way of wages or salary are to be treated as remuneration.

Redundancy during maternity leave

10.—(1) This regulation applies where, during an employee's ordinary or additional 
maternity leave period, it is not practicable by reason of redundancy for her employer to 
continue to employ her under her existing contract of employment.



(2) Where there is a suitable available vacancy, the employee is entitled to be offered 
(before the end of her employment under her existing contract) alternative employment with 
her employer or his successor, or an associated employer, under a new contract of employment 
which complies with paragraph (3) (and takes effect immediately on the ending of her 
employment under the previous contract).

(3) The new contract of employment must be such that—
(a) the work to be done under it is of a kind which is both suitable in relation to the 

employee and appropriate for her to do in the circumstances, and
(b) its provisions as to the capacity and place in which she is to be employed, and as to 

the other terms and conditions of her employment, are not substantially less 
favourable to her than if she had continued to be employed under the previous 
contract.

Requirement to notify intention to return during a maternity leave period
11.—(1) An employee who intends to return to work earlier than the end of her ordinary 

maternity leave period or, where she is entitled to additional maternity leave, the end of her 
additional maternity leave period, shall give to her employer not less than 21 days' notice of the 
date on which she intends to return.

(2) If an employee attempts to return to work earlier than the end of a maternity leave period 
without complying with paragraph (1), her employer is entitled to postpone her return to a date 
such as will secure, subject to paragraph (3), that he has 21 days' notice of her return.

(3) An employer is not entitled under paragraph (2) to postpone an employee's return to 
work to a date after the end of the relevant maternity leave period.

(4) If an employee whose return to work has been postponed under paragraph (2) has been 
notified that she is not to return to work before the date to which her return was postponed, 
the employer is under no contractual obligation to pay her remuneration until the date to which 
her return was postponed if she returns to work before that date.

Requirement to notify intention to return after additional maternity leave
12.—(1) Where, not earlier than 21 days before the end of her ordinary maternity leave 

period, an employee who is entitled to additional maternity leave is requested in accordance 
with paragraph (3) by her employer to notify him in writing of—

(a) the date on which childbirth occurred, and
(b) whether she intends to return to work at the end of her additional maternity leave

period, 
the employee shall give the requested notification within 21 days of receiving the request.

(2) The provisions of regulations 19 and 20, in so far as they protect an employee against 
detriment or dismissal for the reason that she took additional maternity leave, do not apply in 
relation to an employee who has failed to notify her employer in accordance with paragraph (1).

(3) A request under paragraph (1) shall be—
(a) made in writing, and
(b) accompanied by a written statement—

(i) explaining how the employee may determine, in accordance with regulation 7(4),
the date on which her additional maternity leave period will end, and 

(ii) warning of the consequence, under paragraph (2), of failure to respond to the 
employer's request within 21 days of receiving it.

PART III 
PARENTAL LEAVE

Entitlement to parental leave
13.—(1) An employee who—

(a) has been continuously employed for a period of not less than a year; and



returning from additional maternity leave, to the requirements of paragraph 5 of 
Schedule 5 to the Social Security Act 1989(a) (equal treatment under pension schemes: 
maternity)), and

(c) otherwise on terms and conditions not less favourable than those which would have 
been applicable to her had she not been absent from work after the end of her ordinary 
maternity leave period or (as the case may be) during her period of parental leave.

Protection from detriment

19.—(1) An employee is entitled under section 47C of the 1996 Act not to be subjected to 
any detriment by any act, or any deliberate failure to act, by her employer done for any of the 
reasons specified in paragraph (2).

(2) The reasons referred to in paragraph (1) are that the employee—
(a) is pregnant;
(b) has given birth to a child;
(c) is the subject of a relevant requirement, or a relevant recommendation, as defined by 

section 66(2) of the 1996 Act;
(d) took, sought to take or availed herself of the benefits of, ordinary maternity leave;
(e) took or sought to take—

(i) additional maternity leave;
(ii) parental leave, or

(iii) time off under section 57A of the 1996 Act;
(f) declined to sign a workforce agreement for the purpose of these Regulations, or
(g) being—

(i) a representative of members of the workforce for the purposes of Schedule 1, or 
(ii) a candidate in an election in which any person elected will, on being elected,

become such a representative,
performed (or proposed to perform) any functions or activities as such a 
representative or candidate.

(3) For the purposes of paragraph (2)(d), a woman avails herself of the benefits of ordinary 
maternity leave if, during her ordinary maternity leave period, she avails herself of the benefit 
of any of the terms and conditions of her employment preserved by section 71 of the 1996 Act 
during that period.

(4) Paragraph (1) does not apply in a case where the detriment in question amounts to 
dismissal within the meaning of Part X of the 1996 Act.

(5) Paragraph (2)(b) only applies where the act or failure to act takes place during the 
employee's ordinary or additional maternity leave period.

(6) For the purposes of paragraph (5)—
(a) where an act extends over a period, the reference to the date of the act is a reference 

to the last day of that period, and
(b) a failure to act is to be treated as done when it was decided on.

(7) For the purposes of paragraph (6), in the absence of evidence establishing the contrary 
an employer shall be taken to decide on a failure to act—

(a) when he does an act inconsistent with doing the failed act, or
(b) if he has done no such inconsistent act, when the period expires within which he might 

reasonably have been expected to do the failed act if it were to be done.

Unfair dismissal
20.—(1) An employee who is dismissed is entitled under section 99 of the 1996 Act to be 

regarded for the purposes of Part X of that Act as unfairly dismissed if—
(a) the reason or principal reason for the dismissal is of a kind specified in paragraph 

(3), or

(a) 1989c. 24.



(b) the reason or principal reason for the dismissal is that the employee is redundant, and 
regulation 10 has not been complied with.

(2) An employee who is dismissed shall also be regarded for the purposes of Part X of the 1996 Act as unfairly dismissed if—
(a) the reason (or, if more than one, the principal reason) for the dismissal is that the 

employee was redundant;
(b) it is shown that the circumstances constituting the redundancy applied equally to one 

or more employees in the same undertaking who held positions similar to that held 
by the employee and who have not been dismissed by the employer, and

(c) it is shown that the reason (or, if more than one, the principal reason) for which the 
employee was selected for dismissal was a reason of a kind specified in paragraph (3).

(3) The kinds of reason referred to in paragraphs (1) and (2) are reasons connected with—
(a) the pregnancy of the employee;
(b) the fact that the employee has given birth to a child;
(c) the application of a relevant requirement, or a relevant recommendation, as defined 

by section 66(2) of the 1996 Act;
(d) the fact that she took, sought to take or availed herself of the benefits of, ordinary 

maternity leave;
(e) the fact that she took or sought to take— 

(i) additional maternity leave; 
(ii) parental leave, or 

(iii) time off under section 57A of the 1996 Act;
(f) the fact that she declined to sign a workforce agreement for the purposes of these 

Regulations, or
v§) the fact that the employee, being—

(i) a representative of members of the workforce for the purposes of Schedule 1, or
(ii) a candidate in an election in which any person elected will, on being elected, 

become such a representative,
performed (or proposed to perform) any functions or activities as such a 
representative or candidate.

(4) Paragraphs (l)(b) and (3)(b) only apply where the dismissal ends the employee's ordinary 
or additional maternity leave period.

(5) Paragraph (3) of regulation 19 applies for the purposes of paragraph (3)(d) as it applies 
for the purpose of paragraph (2)(d) of that regulation.

(6) Paragraph (1) does not apply in relation to an employee if—
(a) immediately before the end of her additional maternity leave period (or, if it ends by 

reason of dismissal, immediately before the dismissal) the number of employees 
employed by her employer, added to the number employed by any associated 
employer of his, did not exceed five, and

(b) it is not reasonably practicable for the employer (who may be the same employer or 
a successor of his) to permit her to return to a job which is both suitable for her and 
appropriate for her to do in the circumstances or for an associated employer to offer 
her a job of that kind.

(7) Paragraph (1) does not apply in relation to an employee if—
(a) it is not reasonably practicable for a reason other than redundancy for the employer 

(who may be the same employer or a successor of his) to permit her to return to a job 
which is both suitable for her and appropriate for her to do in the circumstances;

(b) an associated employer offers her a job of that kind, and
(c) she accepts or unreasonably refuses that offer.

(8) Where on a complaint of unfair dismissal any question arises as to whether the operation 
of paragraph (1) is excluded by the provisions of paragraph (6) or (7), it is for the employer to 
show that the provisions in question were satisfied in relation to the complainant.



Contractual rights to maternity or parental leave
21.—(1) This regulation applies where an employee is entitled to—

(a) ordinary maternity leave;
(b) additional maternity leave, or
(c) parental leave,

(referred to in paragraph (2) as a "statutory right") and also to a right which corresponds to 
that right and which arises under the employee's contract of employment or otherwise.

(2) In a case where this regulation applies—
(a) the employee may not exercise the statutory right and the corresponding right 

separately but may, in taking the leave for which the two rights provide, take 
advantage of whichever right is, in any particular respect, the more favourable, and

(b) the provisions of the 1996 Act and of these Regulations relating to the statutory right 
apply, subject to any modifications necessary to give effect to any more favourable 
contractual terms, to the exercise of the composite right described in sub-paragraph 
(a) as they apply to the exercise of the statutory right.

Calculation of a week's pay
22. Where—

(a) under Chapter II of part XIV of the 1996 Act, the amount of a week's pay of an 
employee falls to be calculated by reference to the average rate of remuneration, or 
the average amount of remuneration, payable to the employee in respect of a period 
of twelve weeks ending on a particular date (referred to as "the calculation date");

(b) during a week in that period, the employee was absent from work on ordinary or 
additional maternity leave or parental leave, and

(c) remuneration is payable to the employee in respect of that week under her contract 
of employment, but the amount payable is less than the amount that would be payable 
if she were working,

that week shall be disregarded for the purpose of the calculation and account shall be taken of 
remuneration in earlier weeks so as to bring up to twelve the number of weeks of which account 
is taken.

Stephen Byers
Secretary of State

10th December 1999 for Trade and Industry
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SCHEDULE 1 Regulation 2(1) 
WORKFORCE AGREEMENTS

1. An agreement is a workforce agreement for the purposes of these Regulations if the following 
conditions are satisfied—

(a) the agreement is in writing;
(b) it has effect for a specified period not exceeding five years;
(c) it applies either—

(i) to all of the relevant members of the workforce, or
(ii) to all of the relevant members of the workforce who belong to a particular group;

(d) the agreement is signed—
(i) in the case of an agreement of the kind referred to in sub-paragraph (c)(i), by the 

representatives of the workforce, and in the case of an agreement of the kind referred to in 
sub-paragraph (c)(ii), by the representatives of the group to which the agreement applies 
(excluding, in either case, any representative not a relevant member of the workforce on the 
date on which the agreement was first made available for signature), or 

(ii) if the employer employed 20 or fewer employees on the date referred to in sub-paragraph 
(d)(i), either by the appropriate representatives in accordance with that sub-paragraph or 
by the majority of the employees employed by him; 

and
(e) before the agreement was made available for signature, the employer provided all the employees 

to whom it was intended to apply on the date on which it came into effect with copies of the text 
of the agreement and such guidance as those employees might reasonably require in order to 
understand it in full.

2. For the purposes of this Schedule—
"a particular group" is a group of the relevant members of a workforce who undertake a particular
function, work at a particular workplace or belong to a particular department or unit within their
employer's business;
"relevant members of the workforce" are all of the employees employed by a particular employer,
excluding any employee whose terms and conditions of employment are provided for, wholly or in
part, in a collective agreement;
"representatives of the workforce" are employees duly elected to represent the relevant members of
the workforce, "representatives of the group" are employees duly elected to represent the members
of a particular group, and representatives are "duly elected" if the election at which they were elected
satisfied the requirements of paragraph 3 of this Schedule.

3. The requirements concerning elections referred to in paragraph 2 are that—
(a) the number of representatives to be elected is determined by the employer;
(b) the candidates for election as representatives of the workforce are relevant members of the 

workforce, and the candidates for election as representatives of a group are members of the 
group;

(c) no employee who is eligible to be a candidate is unreasonably excluded from standing for 
election;

(d) all the relevant members of the workforce are entitled to vote for representatives of the 
workforce, and all the members of a particular group are entitled to vote for representatives of 
the group;

(e) the employees entitled to vote may vote for as many candidates as there are representatives to 
be elected, and

(f) the election is conducted so as to secure that—
(i) so far as is reasonably practicable, those voting do so in secret, and 

(ii) the votes given at the election are fairly and accurately counted.

SCHEDULE 2 Regulation 16 
DEFAULT PROVISIONS IN RESPECT OF PARENTAL LEAVE

Conditions of entitlement

1. An employee may not exercise any entitlement to parental leave unless—
(a) he has complied with any request made by his employer to produce for the employer's inspection 

evidence of his entitlement, of the kind described in paragraph 2;
(b) he has given his employer notice, in accordance with whichever of paragraphs 3 to 5 is 

applicable, of the period of leave he proposes to take, and
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(c) in a case where paragraph 6 applies, his employer has not postponed the period of leave in 
accordance with that paragraph.

2. The evidence to be produced for the purpose of paragraph l(a) is such evidence as may reasonably 
be required of—

(a) the employee's responsibility or expected responsibility for the child in respect of whom the 
employee proposes to take parental leave;

(b) the child's date of birth or, in the case of a child who was placed with the employee for adoption, 
the date on which the placement began, and

(c) in a case where the employee's right to exercise an entitlement to parental leave under regulation 
15, or to take a particular period of leave under paragraph 7, depends upon whether the child is 
entitled to a disability living allowance, the child's entitlement to that allowance.

Notice to be given to employer

3. Except in a case where paragraph 4 or 5 applies, the notice required for the purpose of paragraph 
l(b) is notice which—

(a) specifies the dates on which the period of leave is to begin and end, and
(b) is given to the employer at least 21 days before the date on which that period is to begin.

4. Where the employee is the father of the child in respect of whom the leave is to be taken, and the 
period of leave is to begin on the date on which the child is born, the notice required for the purpose of 
paragraph l(b) is notice which—

(a) specifies the expected week of childbirth and the duration of the period of leave, and
(b) is given to the employer at least 21 days before the beginning of the expected week of childbirth.

5. Where the child in respect of whom the leave is to be taken is to be placed with the employee for 
adoption by him and the leave is to begin on the date of the placement, the notice required for the purpose 
of paragraph l(b) is notice which—

(a) specifies the week in which the placement is expected to occur and the duration of the period of 
leave, and

(b) is given to the employer at least 21 days before the beginning of that week, or, if that is not 
reasonably practicable, as soon as is reasonably practicable.

Postponement of leave

6. An employer may postpone a period of parental leave where—
(a) neither paragraph 4 nor paragraph 5 applies, and the employee has accordingly given the 

employer notice in accordance with paragraph 3;
(b) the employer considers that the operation of his business would be unduly disrupted if the 

employee took leave during the period identified in his notice;
(c) the employer agrees to permit the employee to take a period of leave—

(i) of the same duration as the period identified in the employee's notice, and 
(ii) beginning on a date determined by the employer after consulting the employee, which is no 

later than six months after the commencement of that period;
(d) the employer gives the employee notice in writing of the postponement which— 

(i) states the reason for it, and 
(ii) specifies the dates on which the period of leave the employer agrees to permit the employee

to take will begin and end, 
and

(e) that notice is given to the employee not more than seven days after the employee's notice was 
given to the employer.

Minimum periods of leave

7. An employee may not take parental leave in a period other than the period which constitutes a 
week's leave for him under regulation 14 or a multiple of that period, except in a case where the child in 
respect of whom leave is taken is entitled to a disability living allowance.

Maximum annual leave allowance

8. An employee may not take more than four weeks' leave in respect of any individual child during a 
particular year.

9. For the purposes of paragraph 8, a year is the period of twelve months beginning—
(a) except where sub-paragraph (b) applies, on the date on which the employee first became entitled 

to take parental leave in respect of the child in question, or
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(b) in a case where the employee's entitlement has been interrupted at the end of a period of 
continuous employment, on the date on which the employee most recently became entitled to 
take parental leave in respect of that child, 

and each successive period of twelve months beginning on the anniversary of that date.
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EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations, together with provisions inserted into the Employment Rights Act 1996 
("the 1996 Act") by the Employment Relations Act 1999, confer new rights to maternity and 
parental leave. The provisions relating to parental leave implement Council Directive 96/34/EC 
on the framework agreement on parental leave (OJ No.L145,19.6.96, p.4).

The provisions relating to ordinary maternity leave are derived from the maternity leave 
provisions in sections 72-78 of the 1996 Act as originally enacted, although the period of leave 
provided for is 18 weeks (reg.7(l)) rather than 14 weeks as under the Act. The provisions 
relating to additional maternity leave replace sections 79-85 of the 1996 Act as originally 
enacted; the new provisions differ principally in that the new right is a right to leave for a period 
of 29 weeks from the beginning of the week of childbirth (reg.7(4)) rather than a right to return 
within such a period, and that the new right is available to women who have been continuously 
employed for a year (reg.5) rather than for two years. The provision made for compulsory 
maternity leave (in new section 72 of the 1996 Act and reg.8) implements article 8.2 of the 
Pregnant Workers Directive (92/85/EEC; OJ No. L348,28.11.92, p.l), replacing the Maternity 
(Compulsory Leave) Regulations 1994 (S.I. 1994/2479) which originally implemented that 
provision.

The right to parental leave is available to employees who have been continuously employed 
for a year and have, or expect to have, parental responsibility (in Scotland, parental 
responsibilities) for a child (reg.13). The period of leave is 13 weeks (reg.14), and leave must 
generally be taken before the child's fifth birthday (reg.15, which sets out exceptions including 
provision for leave to be taken before the eighteenth birthday of a child entitled to a disability 
living allowance). Schedule 2 to the Regulations sets out provisions requiring that the employer 
must be notified of any proposal to take parental leave and may postpone it for up to six 
months; it also provides that (except in the case of a child entitled to a disability living 
allowance) parental leave may not be taken in periods other than a week or a multiple of a week. 
These provisions apply only to employees who are not subject to a collective or workforce 
agreement relating to parental leave.

In relation to both additional maternity leave and parental leave, provision is made for 
certain contractual rights and obligations to continue during the period of absence (reg. 17), and 
for the employee to return to the same or an appropriate alternative job after that period 
(reg. 18). The Regulations also make provision under sections 47C and 99 of the 1996 Act (both 
inserted by the Employment Relations Act 1999), identifying the cases where the protection 
against detriment or dismissal for which those sections provide is applicable (regs.19 and 20). 
The cases are not only cases connected with maternity or parental leave but also cases 
connected with the right to time off for dependants under new section 57A of the 1996 Act.

A Regulatory Impact Assessment of the costs and benefits that these Regulations would have 
is available to the public from Employment Relations 5 A, Department of Trade and Industry, 
1 Victoria Street, London SW1H GET.
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STATUTORY INSTRUMENTS

2001 No. 4010 

TERMS AND CONDITIONS OF EMPLOYMENT

The Maternity and Parental Leave (Amendment) 
Regulations 2001

Made ----- 13th December 2001 

Coming into force - - 10th January 2002

Whereas a draft of the following Regulations was laid before Parliament in accordance with 
section 236(3) of the Employment Rights Act 1996(a) and approved by a resolution of each 
House of Parliament:

Now, therefore, the Secretary of State, in exercise of the powers conferred upon her by section 
76(1), (2) and (5) of that Act and of all other powers enabling her in that behalf, hereby makes 
the folio whig Regulations:—

Citation, commencement and interpretation

1.—(1) These Regulations may be cited as the Maternity and Parental Leave (Amendment) 
Regulations 2001 and shall come into force on 10th January 2002.

(2) In these Regulations, "the Principal Regulations" means the Maternity and Parental 
Leave etc. Regulations 1999(b).

Amendments to the Principal Regulations

2. The Principal Regulations shall be amended as follows.
3. In regulation 13 (entitlement to parental leave)—

(a) in paragraph (l)(a), after the words "employed for a period of not less than a year", 
insert "or is to be treated as having been so employed by virtue of paragraph (1A)";

(b) after paragraph (1), insert—
"(1A) If, hi a case where regulation 15(2) or (3) applies—

(a) the employee was employed, during the period between 15th December 
1998 and 9th January 2002, by a person other than the person who was 
his employer on 9th January 2002, and

(b) the period of his employment by that person (or, if he was employed by 
more than one person during that period, any such person) was not less 
than a year,

then, for the purposes of paragraph (1), he shall be treated as having been 
continuously employed for a period of not less than a year.";

(c) omit regulation 13(3).

(a) 1996 c. 18; section 236 was amended, and section 76 substituted, by Schedule 4 to the Employment Relations Act 1999 
(c. 26).

(b) S.I. 1999/3312.



4. In regulation 14 (extent of entitlement)—
(a) in paragraph (1) for "An employee is entitled" substitute "Except in the case referred 

to in paragraph (1A), an employee is entitled";
(b) after paragraph (1), insert—

"(1A) An employee is entitled to eighteen weeks' leave in respect of a child who is 
entitled to a disability living allowance".

5. For regulation 15 (when parental leave may be taken) substitute—
"15.—(1) Except in the cases referred to in paragraphs (2)-(4), an employee may not 
exercise any entitlement to parental leave in respect of a child after the date of the 
child's fifth birthday or, in the case of a child placed with the employee for adoption 
by him, on or after—

(a) the fifth anniversary of the date on which the placement began, or
(b) the date of the child's eighteenth birthday, 

whichever is the earlier.
(2) In the case of child—

(a) born before 15th December 1999, whose fifth birthday was or is on or 
after that date, or

(b) placed with the employee for adoption by him before 15th December 
1999, the fifth anniversary of whose placement was or is on or after 
that date,

not being a case to which paragraph (3) or (4) applies, any entitlement to parental 
leave may not be exercised after 31st March 2005.
(3) In the case of a child who is entitled to a disability living allowance, any 
entitlement to parental leave may not be exercised on or after the date of the child's 
eighteenth birthday.
(4) In a case where—

(a) the provisions set out in Schedule 2 apply, and
(b) the employee was unable to take leave in respect of a child within the time 

permitted in the case of that child under paragraphs (1) or (2) because 
the employer postponed the period of leave under paragraph 6 of that 
Schedule,

the entitlement to leave is exercisable until the end of the period to which the leave
was postponed."

6. In Schedule 2 (default provisions in respect of parental leave)—
(a) after paragraph 2, insert—

"2A. Where regulation 13(1A) applies, and the employee's entitlement to parental 
leave arises out of a period of employment by a person other than the person who 
was his employer on 9th January 2002, the employee may not exercise the entitlement 
unless he has given his employer notice of that period of employment, and provided 
him with such evidence of it as the employer may reasonably require.";

(b) in paragraph 6(c)—
(i) in sub-paragraph (i), omit "and"; 

(ii) in sub-paragraph (ii), at the end, insert "and", and 
(iii) after sub-paragraph (ii) insert—

"(iii) ending before the date of the child's eighteenth birthday.".

Alan Johnson
Minister of State for the Regions and Employment Relations, 

3th December 2001 Department of Trade and Industry



EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations amend the provisions relating to parental leave in the Maternity and 
Parental Leave etc. Regulations 1999 (S.I. 1999/3312). These provisions implement Council 
Directive 96/34/EC on the framework agreement on parental leave.

The Regulations revoke regulation 13(3) of the 1999 Regulations, which restricted the right 
to parental leave so as to be exercisable only in respect of children born or placed for adoption 
on or after 15th December 1999. Regulation 15 of the 1999 Regulations is amended to allow 
parents of children born or placed for adoption up to five years before that date the period up 
until 31st March 2005 in which to take parental leave (or up until the child's eighteenth birthday 
in the case of a child entitled to a disability living allowance). A new regulation 13(1 A) enables 
these parents to rely on a period of service with a previous employer in order to satisfy the one- 
year qualifying service requirement to which the right to take parental leave is subject. Schedule 
2 to the 1999 Regulations is amended to require parents seeking to take advantage of this 
provision to give their current employer notice of, and if the employer reasonably requires it, 
evidence of, the relevant period of service.

The Regulations also amend regulation 14 of the 1999 Regulations to extend the period of 
leave to which a parent is entitled from thirteen to eighteen weeks in the case of a child who is 
entitled to a disability living allowance. Paragraph 6 of Schedule 2 to those Regulations is 
amended to provide that an employer may not postpone a period of parental leave hi respect 
of a child beyond the date of the child's eighteenth birthday.

A Regulatory Impact Assessment of the estimated costs and benefits of these Regulations is 
available from Employment Relations 5A, Department of Trade and Industry, 1 Victoria 
Street, London SW1H GET.
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Statutory Instrument no 2789 (2002) 
The Maternity and Parental Leave (amended) Regulations 2002





STATUTORY INSTRUMENTS

2002 No. 2789 

TERMS AND CONDITIONS OF EMPLOYMENT

The Maternity and Parental Leave (Amendment) 
Regulations 2002

Made - . . . . llth November 2002 

Coming into force - - 24th November 2002

Whereas a draft of the following Regulations was laid before Parliament in accordance with 
section 236(3) of the Employment Rights Act 1996(a) and approved by a resolution of each 
House of Parliament:

Now, therefore, the Secretary of State, in exercise of the powers conferred on her by sections 
47C(2), 71(1) to (4), (6) and (7), 73(1), (2), (4) and (7), 74(4), 75(1), 76 and 99(1) of that Act(b), 
hereby makes the following Regulations:

Citation, commencement and interpretation

1.—(1) These Regulations may be cited as the Maternity and Parental Leave (Amendment) 
Regulations 2002 and shall come into force on 24th November 2002.

(2) In these Regulations, "the Principal Regulations" means the Maternity and Parental 
Leave etc. Regulations 1999(c).

Application

2.—(1) The amendments to the Principal Regulations provided for in regulations 5 to 11, 13 
and 14 below (all of which concern maternity leave), and the amendment in regulation 12 in so 
far as it relates to the right to return from maternity leave, have effect only in relation to 
employees whose expected week of childbirth begins on or after 6th April 2003.

(2) The amendment to the Principal Regulations provided for in regulation 12, in so far as 
it relates to the right to return after parental leave, has effect only in relation to employees 
returning from a period of leave begun on or after 6th April 2003.

Amendments to the Principal Regulations

3. The Principal Regulations shall be amended as follows.

4. In regulation 2(1) (interpretation)—
(a) after the definition of "the 1996 Act" insert—

"'additional adoption leave' means leave under section 75B of the 1996 Act;"
(b) in the definition of "job" omit "additional";

(a) 1996 c. 18; section 236(3) was amended by paragraph 42 of Part 3 of Schedule 4 to the Employment Relations Act 1999 
(c. 26).

(b) Section 47C of the Employment Rights Act 1996 was inserted by paragraph 8 of Part 3 of Schedule 4 to the
Employment Relations Act 1999: sections 71 to 75 of the 1996 Act were substituted by Part 1 of Schedule 4 to the 1999 
Act, and section 99 of the 1996 Act was substituted by paragraph 16 of Part 3 of Schedule 4 to the 1999 Act. Sections 
71(4) and (7) and 73 of the 1996 Act were amended by section 17 of the Employment Act 2002 (c. 22). The word 
"prescribed" in section 47C of the 1996 Act is defined in subsection (2) of that section; the same word in sections 71 and 
73 of that Act is defined in section 75(2), and in section 99 it is defined in subsection (2) of that section.

(c) S.I. 1999/3312, to which there are amendments not relevant to these Regulations.



(c) after the definition of "parental responsibility" insert—
'"statutory leave' means leave provided for in Part 8 of the 1996 Act;"

5. In regulation 4 (entitlement to ordinary maternity leave)—
(a) in paragraph (l)(a), for "at least 21 days before the date on which she intends her 

ordinary maternity leave period to start", substitute "no later than the end of the 
fifteenth week before her expected week of childbirth";

(b) after paragraph (1) insert—
"(1A) An employee who has notified her employer under paragraph (l)(a)(iii) of 

the date on which she intends her ordinary maternity leave period to start may 
subsequently vary that date, provided that she notifies her employer of the variation 
at least—

(a) 28 days before the date varied, or
(b) 28 days before the new date,

whichever is the earlier, or, if that is not reasonably practicable, as soon as is 
reasonably practicable.";

(c) in paragraph (2), for "The notification provided for in paragraph (l)(a)(iii)" 
substitute—

"Notification under paragraph (l)(a)(iii) or (1 A)";
(d) in paragraph (3)—

(i) before "the first day" insert "the day which follows"; 
(ii) for "the sixth week" substitute "the fourth week";

(iii) at the end of sub-paragraph (b) insert "and of the date on which her absence on 
that account began";

(e) in paragraph (4)—
(i) for "with" substitute "on the day which follows";

(ii) at the end of sub-paragraph (b) insert "and of the date on which the birth 
occurred".

6. In regulation 5(b) (entitlement to additional maternity leave: qualifying period of 
employment)—

(a) for "the eleventh week" substitute "the fourteenth week";
(b) for "a year" substitute "26 weeks".

7. In regulation 6 (commencement of maternity leave periods)—
(a) in paragraph (l)(a)—

(i) omit ", in accordance with regulation 4(l)(a)(iii),"; 
(ii) after "her employer" insert ", in accordance with regulation 4,"; 

(iii) after "to start," insert "or, if by virtue of the provision for variation in that 
regulation she has notified more than one such date, the last date she notifies,";

(b) in paragraph (l)(b)—
(i) before "the first day" insert "the day which follows"; 

(ii) for "the sixth week" substitute "the fourth week";
(c) in paragraph (2), for "with" substitute "on the day which follows".

8. In regulation 7 (duration of maternity leave periods)—
(a) in paragraph (1), for "eighteen weeks" substitute "26 weeks";
(b) in paragraph (4), for "29 weeks beginning with the week of childbirth" substitute "26 

weeks from the day on which it commenced";
(c) after paragraph (5) insert—

"(6) An employer who is notified under any provision of regulation 4 of the date 
on which, by virtue of any provision of regulation 6, an employee's ordinary 
maternity leave period will commence or has commenced shall notify the employee 
of the date on which—

(a) if the employee is entitled only to ordinary maternity leave, her ordinary 
maternity leave period will end, or

(b) if the employee is entitled to both ordinary and additional maternity leave, 
her additional maternity leave period will end.



(7) The notification provided for in paragraph (6) shall be given to the employee—
(a) where the employer is notified under regulation 4(l)(a)(iii), (3)(b) or (4)(b), 

within 28 days of the date on which he received the notification;
(b) where the employer is notified under regulation 4(1 A), within 28 days of the 

date on which the employee's ordinary maternity leave period commenced."
9. For regulation 9 substitute—

"Application of terms and conditions during ordinary maternity leave
9.—(1) An employee who takes ordinary maternity leave—

(a) is entitled, during the period of leave, to the benefit of all of the terms and 
conditions of employment which would have applied if she had not been 
absent, and

(b) is bound, during that period, by any obligations arising under those terms and 
conditions, subject only to the exception in section 71(4)(b) of the 1996 Act.

(2) In paragraph (l)(a), "terms and conditions" has the meaning given by section 71(5) 
of the 1996 Act, and accordingly does not include terms and conditions about 
remuneration.

(3) For the purposes of section 71 of the 1996 Act, only sums payable to an employee 
by way of wages or salary are to be treated as remuneration."

10. In regulation 11 (requirement to notify intention to return during a maternity leave 
period)—

(a) in paragraph (1)—
(i) after "she is entitled to" insert "both ordinary and"; 

(ii) for "21 days'" substitute "28 days'"
(b) in paragraph (2), for "21 days"' substitute "28 days'";
(c) after paragraph (4) insert—

"(5) This regulation does not apply in a case where the employer did not notify the 
employee in accordance with regulation 7(6) and (7) of the date on which the relevant 
maternity leave period would end."

11. Omit regulation 12.

12. For regulation 18 substitute—

"Right to return after maternity or parental leave
18.—(1) An employee who returns to work after a period of ordinary maternity leave, or 
a period of parental leave of four weeks or less, which was—

(a) an isolated period of leave, or
(b) the last of two or more consecutive periods of statutory leave which did not 

include any period of additional maternity leave or additional adoption leave, or 
a period of parental leave of more than four weeks, 

is entitled to return to the job in which she was employed before her absence.
(2) An employee who returns to work after—

(a) a period of additional maternity leave, or a period of parental leave of more than 
four weeks, whether or not preceded by another period of statutory leave, or

(b) a period of ordinary maternity leave, or a period of parental leave of four weeks
or less, not falling within the description in paragraph (l)(a) or (b) above, 

is entitled to return from leave to the job in which she was employed before her absence 
or, if it is not reasonably practicable for the employer to permit her to return to that job, 
to another job which is both suitable for her and appropriate for her to do in the 
circumstances.

(3) The reference in paragraphs (1) and (2) to the job in which an employee was 
employed before her absence is a reference to the job in which she was employed—

(a) if her return is from an isolated period of statutory leave, immediately before that 
period began;



(b) if her return is from consecutive periods of statutory leave, immediately before 
the first such period.

(4) This regulation does not apply where regulation 10 applies. 
Incidents of the right to return

ISA.—(1) An employee's right to return under regulation 18(1) or (2) is a right to 
return—

(a) with her seniority, pension rights and similar rights—
(i) in a case where the employee is returning from additional maternity leave, or 

consecutive periods of statutory leave which included a period of additional 
maternity leave or additional adoption leave, as they would have been if the 
period or periods of her employment prior to her additional maternity leave 
or (as the case may be) additional adoption leave were continuous with the 
period of employment following it; 

(ii) in any other case, as they would have been if she had not been absent, and
(b) on terms and conditions not less favourable than those which would have applied 

if she had not been absent.
(2) The provision in paragraph (l)(a)(i) concerning the treatment of periods of 

additional maternity leave or additional adoption leave is subject to the requirements of 
paragraphs 5 and 6 of Schedule 5 to the Social Security Act 1989(a) (equal treatment under 
pension schemes: maternity absence and family leave).

(3) The provisions in paragraph (l)(a)(ii) and (b) for an employee to be treated as if she 
had not been absent refer to her absence—

(a) if her return is from an isolated period of statutory leave, since the beginning of 
that period;

(b) if her return is from consecutive periods of statutory leave, since the beginning 
of the first such period."

13. In regulation 19 (protection from detriment)—
(a) after paragraph (2)(e) insert—

"(ee) failed to return after a period of ordinary or additional maternity leave in a 
case where—

(i) the employer did not notify her, in accordance with regulation 7(6) and (7) 
or otherwise, of the date on which the period in question would end, and she 
reasonably believed that that period had not ended, or 

(ii) the employer gave her less than 28 days' notice of the date on which the 
period in question would end, and it was not reasonably practicable for her 
to return on that date;";

(b) in paragraph (3), after "section 71 of the 1996 Act" insert "and regulation 9".
14. In regulation 20(3) (reasons making dismissal unfair), after sub-paragraph (e), insert— 

"(ee) the fact that she failed to return after a period of ordinary or additional maternity 
leave in a case where—

(i) the employer did not notify her, in accordance with regulation 7(6) and (7) 
or otherwise, of the date on which the period in question would end, and she 
reasonably believed that that period had not ended, or 

(ii) the employer gave her less than 28 days' notice of the date on which the 
period in question would end, and it was not reasonably practicable for her 
to return on that date;".

Alan Johnson,
Minister of State for Employment Relations,

Industry and the Regions,
11 th November 2002 Department of Trade and Industry

(a) 1989c. 24.



EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations amend provisions relating to maternity leave in the Maternity and Parental 
Leave etc. Regulations 1999 (S.I. 1999/3312), and also provisions in those Regulations 
concerning the right to return from parental leave. Some of the amendments concern provisions 
which implement (in part) provisions of Council Directive 92/85/EEC, relating to the safety and 
health of pregnant workers and workers who have recently given birth or are breastfeeding, and 
provisions of the Framework Agreement on Parental Leave annexed to Council Directive 96/ 
34/EC..

The most significant changes are the extension of ordinary maternity leave from 18 to 26 
weeks, and the extension of additional maternity leave so as to end 26 weeks from the end of 
ordinary maternity leave rather than 29 weeks after the week of childbirth (regulation 8(a) and 
(b)). An employee will qualify for additional maternity leave if she has been continuously 
employed for at least 26 weeks at the beginning of the 14th week before the expected week of 
childbirth ("e.w.c."), rather than, as previously, at least a year at the beginning of the 11 th week 
before the e.w.c. (regulation 6).

The 1999 Regulations are amended to provide for notification of the date on which an 
employee intends her ordinary maternity leave period to start to be given to the employer before 
the end of the fifteenth week before the e.w.c., rather than 21 days before the intended start date 
as previously; however, there is a new provision for the employee to change the date 
subsequently provided that her employer is given 28 days' notice (regulation 5). Absence from 
work on account of pregnancy will cause an employee's ordinary maternity leave period to 
begin automatically if it is after the beginning of the fourth week before the e.w.c., rather than 
the sixth week before then as previously (regulation 7).

A new requirement is inserted for an employer notified of the commencement of an 
employee's maternity leave to notify the employee of the date on which it will end (regulation 
8(c)). If no such notification is given by the employer, he is unable to prevent the employee from 
returning early (regulation 10(c)), and the employee is protected against detriment or dismissal 
if she fails to return on the due date (regulations 13 and 14). The requirement in regulation 12 
of the 1999 Regulations for an employee entitled to additional maternity leave to notify her 
employer, if so requested, whether she intends to return to work at the end of a period of 
additional maternity leave is removed (regulation 11).

Provision is made for all of the rights and obligations in an employee's contract of 
employment, apart from the right to remuneration, to continue during an employee's ordinary 
maternity leave period (regulation 9), and for the employee to return from an isolated period 
of ordinary maternity leave to the job in which she was employed before her absence (regulation 
12, which substitutes new regulations 18 and ISA in the 1999 Regulations). Provision to the 
same effect was made by section 71 of the Employment Rights Act 1996, but that section was 
amended by section 17 of the Employment Act 2002 so as to provide for the extent to which 
rights and obligations continue to apply, and the kind of job to which an employee is entitled 
to return, to be determined in regulations.

Besides providing for the rights of an employee returning from an isolated period of ordinary 
maternity leave, the new regulations 18 and ISA of the 1999 Regulations make provision in 
respect of employees who return following ordinary maternity leave taken after another period 
of statutory leave. They carry forward provisions in the original regulation 18 concerning 
employees returning after additional maternity leave, and extend the provisions in that 
regulation concerning employees returning from parental leave so as to cover cases where such 
leave is taken after ordinary maternity leave, paternity leave or adoption leave.

A Regulatory Impact Assessment of the costs and benefits of these Regulations to business, 
and a Transposition Note explaining how certain of the provisions amended give effect to the 
directives referred to above, have been placed in the libraries of both Houses of Parliament. 
Copies are available to the public from the Employment Relations Directorate, Department of 
Trade and Industry, 1 Victoria Street, London SW1H GET and are also available at the 
Directorate's website www.dti.gov.uk/er.
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ANNEXURE 3

The Questionnaire



QUESTIONNAIRE

I am Sharon Roberts a research student at Glamorgan University, Wales doing research 

for my Ph.D on the work-life debate and the rights of parents in the workplace - 

particularly Parental Leave provisions. I am also a mother of two children myself.

This questionnaire has been devised to find out more about Parental Leave. 

Parental Leave

> It is the right to take time off from your job if you are a parent with a child or

children under six years old.

> It entitles such parents who have been with their current employer continuously 

for more than one year to take a total of 13 weeks leave from work per child (not 

necessarily all at the same time).

> It is not the same thing as Paternity Leave, which is only for fathers to take 

when the child is born or Maternity Leave which is for mothers only.

It is hoped that the results of this questionnaire will be taken note of by employers and

politicians to assist in the future planning of employment rights. This may enable such

rights to be as fair as possible to employees (both parents and the childless alike),

employers and young children.

It would be greatly appreciated if you could take the time to complete and return this

Questionnaire. A stamped addressed envelope is provided. It should take no more than

five to ten minutes to complete.

Whilst not wishing to encroach on your time and good nature further, the return of this

questionnaire within 14 days would be most helpful.

As an added incentive a Marks & Spencer voucher for £75 will be sent to the first

completed questionnaire drawn at random from all those who complete and return the

Questionnaire (irrespective of whether Parental Leave has taken place).

Thank you very much for taking the time to complete this Questionnaire.



1. Have you, at any time during the last 
four years been predominantly: 
(Please tick one box only)
1.1 Employed by the same employer full

1.2 Employed by the same employer part 
time................................................D
1.3 SelfEmployed ..............................n
1.4 Unemployed .................................D
1.5 Retired .......................................D
1.6 Full time homemaker........................n
(i.e. not retired, unemployed or self- 
employed)

2. Children - (Tick the box which applies 
to you)
2.1 I have no children under 18 years old
living with me ...................................D
2.2 I have a child or children under the age 
of 6 years living with me for whom I am 
responsible either alone or with another... .D
2.3 I have a child or children between the 
ages of 6 years and 12 years living with me 
for whom I am responsible either alone or 
with another .................................... D

3. Parental Leave. Please reread the
introduction to remind yourself what
Parental Leave is before answering this
question
Have you ever taken Parental Leave?
(Please tick one box only) Yes D No D 
(if you answered "no" to question 3 go 
straight on to question 14)

4. Did you take Parental Leave 
immediately after Maternity Leave?
(Please tick one box only)

Yes D No D

5. What age was your child when you first 
took Parental Leave?
e.g. 2 years 6 months

Years n Months D D

6. What was the length of Parental 
Leave? (in working days)

Working days D D

7. Was the Parental Leave taken in one 
block of time? (Please tick one box only)

Yes D No D

8. Was the leave paid by the employer?
(Please tick one box only)

Yes D No D

9. Was the leave paid at your full rate of 
pay? (Please tick one box only)

Yes D No D

10. Were you asked to postpone the leave 
by your employer? (Please tick one box
only) Yes D NoD

11. Were you entitled to extra state 
benefits when you took Parental Leave? 
(for example income support or working 
families tax credit) (Please tick one box 
only) Yes D No D

12. Did you take the Parental Leave solely 
because you wanted to spend more time 
with your child?

Yes D No n

13. If you took Parental Leave was it for 
any of the following reasons? (you may 
tick as many boxes as you like) (tick one 
box in each case)
13.1 You could not afford outside childcare

Yes D No D
13.2 You had no one to look after the child 
at the time Yes D No D
13.3 Other reasons (please specify)

Yes D No D

Please turn over



14 .If you have not taken Parental Leave 
was it for any of the following reasons? 
Please tick only the boxes which apply to 
you (you may tick more than one box and 
please read the whole question before 
answering)
14.1 I have not worked for my present 
employer for more than one year and am 
therefore not eligible to take the leave. .. ...D
14.2 1 could not afford to lose my wage ....D
14.3 My partner earns less than me so it is 
therefore better that he/she takes the leave as 
neither my employer nor my partner's
employer pays for the leave.............. ....D
14.4 My partner is not working and looks
after the child/children ........................D
14.5 My partner is better at looking after the 
children than me ..................................D
14.6 My partner prefers to look after the 
child rather than me ...........................D
14.7 My partner has taken Parental Leave 
for our child/children..........................D
14.8 I am concerned that if I take leave it 
may jeopardise my chances of promotion
................................. ..................D
14.9 It is too busy at work for me to take 
leave ........................................... D
14.10 I feel my colleagues at work would 
resent my taking the leave....................D
14.11 I work for a small firm and taking the 
leave would be unfair to my employer......D
14.12 I work for a small firm and taking the 
leave would be unfair to my work 
col leagues...................................... D
14.13 Even though I could afford to take the 
leave I do not want to as I like my 
job................................................n
14.14 I have acceptable arrangements for 
childcare whilst I am at work and this is not
my partner .....................................Cl
14.15 Other reasons (please specify)

15. How old are you?
DD

16. Are you:
Male D or Female D

17. Please tick one box only

17.1 I live with a partner who shares with 
me the responsibility for my/our
child/children.................................... a
17.2 I am a lone parent with no partner..... D
17.3 Other - please specify.................. D

18. What is your total personal annual 
income before tax? Please tick one box 
only
18.1 Under £5,000.........D
18.2 £5,000 -£9,999.....D
18.3 £10,000-£19,000....D
18.4 £20,000 -£30,000.....D
18.5 £30,000 or more......D

19. Would you be prepared to discuss 
your answers with me? 
I will not divulge your telephone number 
or any personal details to any person.

Yes n No D
If yes please detail your telephone number 
(or email address)

20. If you do not wish to discuss your 
answers with me but wish to win the £75 
voucher please detail either your 
telephone number or email address here 
so that I can let you know if you have 
won. (I will not communicate with you for 
any other reason or divulge your details 
to anyone).......................................

21. Did you know anything about 
Parental Leave rights before reading this 
questionnaire? Yes o No D 
If you wish to contact me please feel free to 
do so. My email is: 
maddrelladvocate@enterprise.net
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EMPLOYMENT RELATIONS BILL - REGULATORY IMPACT ASSESSMENT 

1. TITLE

1 • This Regulatory Impact Assessment (R1A) assesses the impact of measures included in the 
Employment Relations Bill, hereafter referred to as "the Bill". The measures in this Bill were 
foreshadowed in the Fairness at Work White Paper (Cm 3968) published on 21st May 1998, hereafter 
referred to as the "White Paper".

2. PURPOSE AND INTENDED EFFECT OF THE MEASURE 

Objectives

2. The Government wishes to:

• promote a flexible labour market in which organisations and individuals are able to adapt to 
changing economic and personal circumstances - which requires an underpinning of decent 
minimum standards so that changes in the workplace can be based on trust and co-operation;

• establish a framework of law for employment relations - that will last for this Parliament and endure 
beyond;

• support families by broadening the choices available to people, and enabling more to combine work 
with caring responsibilities if they wish.

3. The Bill therefore presents a package of measures which, taken together, are intended to 
contribute to the improvement of employment relations across the economy, stimulating a more co 
operative approach, and thus contributing to enhanced economic performance. The measures will, in 
addition, help people to achieve a better balance between work and family life, with wider long term 
social benefits.

Purpose

4. The purpose of the measures is to:

• set out a new statutory procedure for the recognition of trade unions;
• promote family-friendly employment practices (by setting out new basic rights for maternity and 

parental leave, and time off for family or domestic emergencies, to be supplemented by regulations);
• provide new rights for individuals at work,

Description of measures

5. The main elements of the Bill relevant to this RIA are: 

Trade Union & Collective rights

• to establish a framework to allow Trade Union Recognition to be achieved by voluntary agreement, 
and where that is not achieved a Statutory Procedure that will apply to organisations employing 
more than 20 employees, and which allows for:

• a ballot of workers (with twin tests of a simple majority and least 40% of those eligible to 
vote)

• or an automatic route where more than 50% ftf workers in the bargaining unit are union 
members.

• Dismissal of strikers - it will be automatically unfair to dismiss those taking part in lawfully 
organised industrial action for eight weeks; thereafter dismissal will be fair if the employer has taken 
all reasonable procedural steps to 117 to resolve the dispute.

• to make discrimination by omission on grounds of union membership or non-membership unlawful 
in same way as discrimination by positive act.



• Abolition of the Commissioner for the Rights of Trade Union Members (CRTUM) and the 
Commissioner for the Protection Against Unlawful Industrial Action (CPAU1A), and extension of 
the Certification Officer's powers.

Family friendly policies

• extension ot maternity leave to eighteen weeks so that it is aligned with maternity pay;
• Extended Maternity Leave after one year's service, as opposed to two years at present;
• simplification of notice arrangements for maternity leave, thus helping women and their employers 

and reducing the scope for misunderstandings and disputes;
• parents (including those with adopted children) are to be entitled to three months unpaid parental 

leave subject to their being in a job for more than a year;
• contracts of employment to continue during parental leave and extended maternity absence unless 

expressly terminated;
• employees to return to their own jobs, or, if necessary, to suitable alternatives, after parental leave, 

so that parental leave is treated in the same way as additional maternity leave;
• reasonable time off for family or domestic emergencies;
• protection against dismissal or detriment for exercising rights to parental leave or time off for familv 

or domestic emergencies;
• implementation of the EU Pan-Time Work Directive and ensure equal pay for pan time workers.

Disciplinary and grievance hearings

• Where a firm (of any size) has disciplinary and grievance procedures, employees to have the right 
to be accompanied by a fellow employee or a trade union official in disciplinary hearings and 
grievance hearings about serious issues.

Individual rights

• The limit on unfair dismissal compensation: will be increased to £50,000 and linked henceforth to 
changes in the Retail Prices Index;

• limits on the amount of a week's pay for the purposes of tribunal awards and for redundancy 
payments will be increased in line with the Retail Price Index; as will other tribunal awards and 
guarantee payments;

• Additional and special awards: will be consolidated into a single new additional award. The new 
award will have a minimum limit of 26 weeks' pay (£5,720) and a maximum of 52 weeks' pay 
(£11,440);

• waivers in fixed term contracts: it will no longer be possible for employers to ask employees on 
fixed-term contracts of one year or more to waive the right to complain of unfair dismissal if the 
contract is not renewed. However, it will continue to be possible to waive redundancy rights;

• extension of employment rights: there will be an Order-making power to extend some or all existing 
employment rights to categories of workers not currently covered. Full public consultation will be 
carried out in due course on detailed proposals, before the power is exercised.

6. Most of the measures clarify, slightly modify or add to existing legislation, 1 the main 
exceptions being the new trade union recognition procedures and the introduction of a right to parental 
leave.

7. The proposals on parental leave, time off for family or domestic emergencies and part time 
workers include measures which will implement the requirements of the Directives adopted and 
implemented by the members of the European Community under the Social Chapter protocol.

8. As nearly all of the measures in the Bill will ensure that benefits and rights currently available 
to most employees become universal, few employers will be affected. The measure which will involve 
most widespread change to current practices, will be the introduction of the parental leave entitlement. 
The implementation of this measure will affect nearly all employers over time.

1 Trade Union and Labour Relations (Consolidation) Act 1992 & Employment Rights Act 1996.



3. EXPECTED BENEFITS

9. The measures in this Bill are expected to bring widespread benefits to workers and their 
families, and thus to the economy, society and employers.

Workers and their families

10. It is possible to estimate the number of workers who stand to gain from some of the individual 
measures in the Bill (see calculations in the Annex) but the total number of beneficiaries is much wider 
and hard to assess. Benefits come not just to those people who exercise their new rights - who may be 
relatively small in number - but to the much greater number who have the added protection (for instance 
the knowledge that they could be accompanied should they be involved in disciplinary procedures, or 
that awards will fully compensate for economic loss), or the even wider workforce whose employers 
already provide them with entitlements but now know that their entitlements do not depend on which 
employer they happen to be with. The provision of statutory minimum standards thus creates a greater 
sense of security across the workforce as a whole.

11. As an example of this last point, although the overwhelming majority of employees are able to 
take time off work to deal with family or domestic emergencies, establishing it in legislation sends an 
important re-assuring message to people thinking about re-entering (or leaving) the labour market and 
who might be concerned about the potential difficulties that would create. It thus contributes to the 
Government's Welfare to Work strategy. Similarly, although fewer than 40,000 of women are expected 
to make use of the extra maternity entitlements there are millions of women who know that they have 
rights to extra leave should they become pregnant.

12. As already noted, the measure which will involve the greatest change in current employment 
will be the introduction of an entitlement to parental leave. That aside, the measures provide a statutory 
underpinning for benefits and practices that are already very widespread.

13. The measures also provide a support for family life by broadening the choices available to 
people, and enabling more to combine work with caring responsibilities if they wish. The extension of 
maternity leave will mean that more mothers will not have to choose between giving up their job or 
returning to work earlier than they would have wished, and as a result more are likely to be able to 
continue with their careers and preserve their long term earnings potential.

Economy and Society

14. By helping individuals in this way it generates benefits both economic and social:

• The Bill will establish a framework of minimum standards underpinning the Government's policy of 
promoting a flexible labour market, based on effective partnership at work. A greater degree of 
trust and better communications will make it easier for employers to adapt to change, thus 
contributing to a more productive economy. Knowledge that standards will be at least the minimum 
across the economy will remove disincentives to labour mobility, and ease recruitment.

• The measures in the Bill will to lead to an increase in participation rates, and effective labour 
supply:

- The extension of rights to Additional Maternity Leave will have a strong positive effect on 
the participation rate of mothers.

With a framework of minimum standards people may see work as more rewarding. 
Although many of the entitlements set out in this Bill are already provided by most employers 
this legislation gives people certainty. If entitlements are at an employer's discretion or are not 
widely known about it some people could be deterred from entering the labour market (e.g. 
those who feel they would need to take time off for family or domestic emergencies), while 
others may be reluctant to leave their current employer.

• On the social front, if families are able to achieve a better balance between work and home, children 
will be better able to get a good start in life, and it reduces the risks of social costs associated with 
family breakdown.



Employers

15. Across the economy, employers have shown that establishing decent standards is consistent 
with, and can contribute to, competitive business. As the Government's recently published 
Competitiveness White Paper2 highlighted, a key feature of our top performing companies is a culture 
which promotes partnership, fairness and trust and creates the right conditions for business success. 
The Bill will establish a framework of minimum standards underpinning the Government's policy of 
promoting a flexible labour market, based on effective partnership at work. A greater degree of trust 
and better communications will make it easier for employers and employees to adapt to change, thus 
contributing to a more productive economy,

16. The main reason for introducing parental leave is to help individuals to balance work and 
home life. However, there should be economic benefits to the economy and to individual employers 
through reduced staff turnover, improved commitment, leading to improved labour productivity; whilst 
an increase in the effective labour supply eases recruitment.

17. Minimum standards of this kind also address market failures. At present employers who offer 
parental leave face a problem arising from "adverse selection": the people most likely to take advantage 
of parental leave will apply for jobs in firms that offer it. The costs in firms that offered such facilities 
could therefore be disproportionate, and may deter some from offering it. Legislation will help 
overcome this lack of co-ordination in the market. '

Quantifying benefits

18. Most of these benefits (whether to individuals or employers) are not quantifiable. They affect 
the quality of working life and of family life, and the quality of co-operation in the workplace. These 
qualitative improvements are expected to produce, in their turn, improvements in terms of productivity 
and economic performance; but those effects are long term and the product of a combination of 
measures.

19. One or two individual measures will produce more easily quantifiable savings by reducing 
administrative costs. For example the simplification of maternity rights is expected to reduce 
administrative burdens on businesses - which has been welcomed by employers. But these quantifiable 
benefits are insignificant in relation to the qualitative benefits expected to follow from the proposals.

Gender impact

20. Together these measures (particularly on maternity leave, parental leave, and rights to 
emergency time off) should enable more women to combine work and family responsibilities. This 
should have longer term benefits for the position of mothers in the labour market. It is assumed that 
initially women may benefit most from the provisions such as parental leave. In the longer term it may 
lead to a better balance of parental roles. If fathers are able to take more responsibility for family 
matters it will strengthen families and allow women to further strengthen their position in the labour 
market.

4. COMPLIANCE COSTS FOR EMPLOYERS

i) Summary of total compliance costs

21. The Annex presents estimates of the number of people likely to be affected by each proposal, 
along with an estimate of the consequent compliance costs (and other costs). The estimates are based on 
assumptions using available survey evidence - these assumptions are set out with the calculations. Some 
of the measures in the Bill refer to events that are rare, and the events are very different from one 
another, so costs cannot be realistically estimated (for instance dismissal of strikers).

1 DT1 (1998) Our Competitive Future: Building the Knowledge Driven Economy Cm 4176 - December



Recurring costs

22. The table below shows those elements of the Bill for which there are likely to be significant 
recurring compliance costs for employers - adding up to about £60 million. The main costs arise from 
the provisions for parental leave.

Table 1: Summary of main recurring compliance costs
Measure
Trade union and collective rights
Trade union recognition *
Family friendly policies
Ordinary Maternity Leave (18 weeks)
Wider entitlement to Additional Maternity Leave
Parental leave
Right to time off for family or domestic emergencies
Disciplinary and grievance hearings
Right to be accompanied in dispute or grievance
TOTAL

Estimate (£ million)

5.9

1.8
14.0
28,8

6.9

2.3
£59.7 million

All in 1998 prices, all GB
* Based on levels after three years' build up. Note that this is a gross cost. Net costs, allowing for
displacement of other forms of consultation and wage setting, will be lower.

23. There are other measures in the Bill for which there are no compliance costs or where 
compliance costs are thought to be negligible - mostly because few employers will have to change their 
practices. These are listed in the table below:

Table 2. Measures with no significant compliance cost
Measures
Unlawful to discriminate against trade union 
members by omission
Raising the limit on compensation for unfair 
dismissal
Indexation of awards and statutory payments
Removal of waivers for unfair dismissal in fixed term 
contracts

Comment
Few instances

Affects only the non complying employers

Same result achieved by annual reviews
Few instances

24. As few of the costs identified will affect the average employer it is not meaningful to express 
the total costs as a cost per employer or per employee, aside from parental leave. The £28.8 million for 
parental leave is equivalent to £1.70 per employee per year.

Non-recurring costs

25. None of the proposed measures will require employers to set up new systems so non-recurring 
costs are low. The only non-recurring cost of any size comes from the process of going through trade 
union recognition procedures. The costs relating to trade union recognition in the table above refer to 
the costs of regular consultation and negotiation with a recognised trade union. But there will also be 
the one-off cost of going through recognition procedures. It is estimated that about 500 organisations 
will go though recognition procedures, up from the current 100 organisations that use AC AS each year. 
With an estimated average cost of £4,370 per organisation, that gives a total cost of around £1.7 
million per year.



ii) Which sectors will be affected ?

26. The measures proposed apply to all sectors of the economy, but their impact is likely to differ 
by sector because:

• the likelihood of the relevant situations varies - e.g. some sectors have relatively few women of 
childbearing age, 3 or few union members.

• current practice varies;
• exclusion of small firms from statutory recognition procedures will exclude more of the workforce 

in sectors such as real-estate where employment is dominated by small firms.

27. Thus, engineering establishments might be among those that have to make the greatest changes 
to their formal procedures in order to comply with new maternity rights but, given current employment 
patterns, relatively few of their workers become pregnant. (It is possible that enhanced maternity and 
parental leave rights might encourage more women into those industries in the future.)

28. Like other measures to establish minimum standards across industry, the effects will be greater 
on those employers who compete on the basis of poor conditions for workers and will reward those that 
compete through quality. In the long run, and in a global economy, the latter type of firm is in any case 
more likely to survive.

Trade union recognition proposals

29. The density of trade union membership is highest in public administration, utilities, transport, 
postal services and education. 4 But the workers in these sectors are already very likely to be covered by 
recognition agreements. On average about 2.8% of employees are trade unions members but not 
covered by a recognition agreement (LFS, Autumn 1997); the proportion is markedly above average in 
education and in the health sector. According to WIRS 1990 the sectors with the biggest gap between 
the proportion of workplaces with union members and those with union recognition were construction 
and engineering. 5 Although total membership has fallen since 1990 there is no reason to believe that 
the pattern has changed since then.

Parental leave

30. Parents are fairly evenly spread across sectors. Many employers already have arrangements 
that may be comparable in some respects to the new parental leave entitlement - e.g. provision of 
unpaid leave, paternity leave, additional maternity leave of several years, sabbaticals, career breaks. 
However, these are concentrated in larger employers and in sectors where young women with 
qualifications make up a high proportion of the workforce. 6 Other sectors will therefore have the 
greatest change to make. On the other hand, take-up there is likely to remain low (at least for the 
foreseeable future). Although there will be difficulties in small firms complying with the parental leave 
directive, rights and detailed regulations will take account of small firms' needs.

iii) Costs for a "typical" employer

31. With the exception of the parental leave measures, most employers will be totally unaffected 
because:

• they already have procedures to ensure that dismissals are fair and those that do find tribunals ruling 
against them rarely have to pay the maximum award;

3 Forth,!, Lissenburgh.S., Callender,C., Millward,N. (1997) Family friendly working arrangements in 
Britain - 1996, DfEE Research Report 16, page 14. Less than 3/5 of establishments in manufacturing 
/construction have any women under forty, while in the public sector the figure is only 18%.
4 Cully, M & Woodland, S (1997) Trade union membership and recognition, Labour Market Trends 
June page 237
5 Millward,N, Stevens,M., Smart.D., Hawes.WR (1992) Workplace Industrial Relations in Transition,
page 107
6 Forth et al page 80.



• they allow a third party to be present at disciplinary procedures;
• they allow people to take time off for family or domestic emergencies;
• most are not big enough to be covered by the statutory trade union recognition procedures and most 

of the larger ones with union membership of any size already recognise trade unions;
• many employers do not have women of child bearing age and even in those that do, pregnancies are 

not common events, 7

32. Even where an employer does have to make changes they are unlikely to be affected by all of 
the new entitlements.

33. As has been noted earlier, the measure that is likely to have the most widespread effect is the 
introduction of an entitlement to parental leave (which will apply to about 15% of the workforce at any 
time). We do not anticipate that initial take-up will be high.- drawing on experience in other European 
countries. We assume that parental leave will be taken in respect of one in ten children (though because 
some of these have siblings the proportion of children benefiting from a parent taking parental leave 
will be considerably higher). That means that each year less than 1/2% of employees will take up the 
entitlement. Not all will take the full period to which they are entitled. Our estimates assume that with 
an average leave of ten weeks the average cost to employers of a person taking parental leave is 
approximately £470.

34. The statutory recognition procedures have been designed to facilitate voluntary agreement in a 
way that minimises costs. A firm that went through all the stages set out in the legislation might face 
cost of £8,000 but the number of organisations going through all stages is expected to be small (about 
50 per year).

5. RESULTS OF CONSULTATION

35. The Fairness at Work White Paper published on 21st May invited responses by 31st July 
1998. The DTI received more than 470 responses from employers, individuals, lawyers, trade unions 
and employer organisations. Organisations responding included organisations representing small 
employers: the Federation of Small Businesses, the Institute of Directors, British Chambers of 
Commerce. A complete list of respondents has been placed in the Library of the House. Further public 
consultation will take place on the detailed draft regulations on maternity leave, parental leave, 
emergency time off and part time work. This will include a small firms litmus test.

36. The responses and other representations have influenced how the proposals set out in the 
White Paper have been developed into the measures in the Bill.

37. The provisions on parental leave, time off for domestic emergencies and for part time workers 
all follow the adoption of European directives that were negotiated and agreed by the European social 
partners.

38. The estimates of numbers affected and the potential impacts draw extensively on the finding of 
surveys. These include regular surveys, such as the Labour Force Survey, and more specific surveys 
looking at employers' current practices. Of particular significance in providing information on current 
practices have been the first findings from the 1998 Workplace Employee Relations Survey, 8 and a 
1996 survey by PS1 on family friendly employment practices published by DfEE." These give an 
indication of how many employers already have practices that meet the requirements of the new 
legislation and how far others might have to change; for the most part they show that the legislation is 
extending what is already common practice.

7 Forth et al page 13. In an 18 month period (1994-1996) 23% of employers had a pregnancy in their 
workforce. For smaller establishments the figures suggest once every seven years. Establishments with 
more than 100 employees could expect one in most years.
8 Cully.M., Woodland,S , O'Reilly, Dix,G., A. Millward.K, Bryson.A., ForthJ. (1998) The 1998 
Workplace Employee Relations Survey: First Findings , DTI
9 ForthJ., Lissenburgh,S., Callender,C., Millward,N. (1997) Family friendly working arrangements in 

Britain - 1996, DfEE Research Report 16



6. OTHER COSTS 

Costs to the state

(a) enforcement costs

39. There may be some small increase in the number of Employment Tribunal applications which 
would mean an increase in the workload of the Employment Tribunal Service (ETS) and the individual 
conciliation and arbitration work of ACAS. However this is expected to be very small. The most 
significant measures are the introduction of parental leave and the right to time off for family or 
domestic emergencies; other new protections will add small unpredictable numbers (e.g. concerning 
dismissal of strikers). It is estimated that the two most significant measures could add about 350 to the 
number of applications each year. That is less than 1% on the current level of applications. And against 
that there are several elements in the Bill that are expected to reduce the number of disputes that result 
in an application to an Employment Tribunal. These include: the simplification of maternity rights; the 
right to be accompanied during grievance procedures; union recognition; and the clarification of rights 
for part time employees (which may reduce the numbers seeking to claim sex discrimination). So the 
net increase is likely to be negligible.

40. There will be savings from the abolition of the CRTUM and the CPAU1A. This will be partly 
offset by the need to fund an increase in the workloads of the Certification Officer, of the Central 
Arbitration Committee (CAC) (which will be involved in disputes over recognition and will have the 
power to determine the relevant bargaining unit for recognition) and the collective conciliation work of 
ACAS (which will be involved in more recognition issues).

(b) expenditure on maternity benefits and income related benefits.

41. The extension to maternity leave may lead to more women receiving Statutory Maternity Pay 
(or in a smaller number of cases Maternity Allowance) for longer periods. The costs involved will not 
affect current DSS forecasts of expenditure on maternity benefits.

42. The parental leave provisions may lead to increased costs in social security benefits. These are 
most likely to occur in Income Support, Housing Benefit and Council Tax Benefit, particularly for lone 
parents and people who are sick or disabled.. Taken together these costs are expected to be in the 
region of £10 million a year.

Costs of additional compensation for unfair dismissal

43. Raising the limit on compensation awards for unfair dismissal is expected to affect about 100 
employers, at a total cost of £1.8 million. This cost only falls on employers that fail to comply with the 
law could be avoided by following proper procedures (at much lesser cost).

7. ENFORCEMENT, SANCTIONS, MONITORING AND REVIEW 

Enforcement and Sanctions

44. Nearly all of the measures in the Bill provide entitlements to individuals. When an individual 
feels that they have not been able to exercise a right to which to which they are entitled they will be able 
to seek redress through an Employment Tribunal or, in a few cases, the civil courts (e.g. breach of 
contract). There is no new role for government agencies, but the new rights will lead to an increase in 
the workload of the Employment Tribunal Service and ACAS.

45. On trade union recognition, the procedures gives considerable scope to the parties to settle 
their differences voluntarily and implement their own arrangements. However the CAC, backed by the 
civil courts, will have powers to impose sanctions on either employers or unions for failures to comply 
with its statutory procedure or implement the CAC's recognition awards.

46. There is to be an addition to the functions of the Certification Officer, who will now be able to 
hold hearings when an individual makes a complaint against the conduct of their union. The



Certification Officer will be able to assess the merits of the case. However, it remains for individual 
trade union members to initiate cases.

Monitoring and evaluation '

47. As noted earlier this Bill represents part of a package designed to enhance employment 
relations and improve the balance between work and family life. The Government has a range of 
policies operating in these areas. It is expected that the effect of the combined effect of the policies 
acting together will be greater than the sum of what they could achieve on their own. However, that 
does make it difficult to assess the contribution of any particular policy, especially when the benefits of 
the measures are mostly qualitative and long term.

48. The DTI will seek to monitor the take up of parental leave - though there will be no statutory 
reporting procedure - and evaluate the effect of this and the changes in maternity rights on female 
participation rates. The Employment Tribunal Service will continue to monitor the number of 
applications to made to tribunals, and their outcomes, including the size of awards. ACAS and CAC 
will monitor the number of requests for their involvement in recognition procedures and CAC will 
monitor the number of applications to use statutory procedures.

49. The DTI will consider the case for participation in a further Workplace Employee Relations 
Survey at an appropriate time. This would help in assessing some of the quantitative and qualitative 
changes arising from the Fairness at Work package, together with other policies to promote partnership 
at work.

Contact:
Paul Teasdale
Economic Adviser, ER4d,
Department of Trade and Industry
Room 2117,
1, Victoria Street,
London
SW1HOET
Email: paul.teasdale@irdv.dti.gov.uk

January 1999



ANNEX
ASSUMPTIONS AND CALCULATIONS IN THE RIA

1. The following paragraphs provide, for the major proposals in the Employment 
Relations Bill, an estimate of the number of people who stand to benefit, and, where 
possible, an estimate of the potential costs, setting out assumptions and calculations. 
The table below lists those elements in the Bill for which we have made estimates, 
indicating on which page of the Annex to find them.

Table ot contents of Annex

Trade Union and Collective Rights
Statutory Recognition procedures
Abolition of CRTUM and CPAUIA.

Family Friendly policies
Extending Maternity Leave
Additional Maternity Leave
Parental leave
Time off for family or domestic emergencies
Equal treatment of part time employees

Disciplinary and Grievance hearings

Individual employment rights
Raising the limit on compensation for unfair dismissal
Consolidation of limits on special and additional awards
Indexation of awards and statutory payments
Removal of waivers for unfair dismissal in fixed term 
contracts

Page

2
7

8
9
12
15
19

2~>

24

26
26
28
29
30

2. There are other elements, for which we have not estimated costs. Some tidy up 
existing law or clarify rights.. For some measures, for example making it unlawful to 
discriminate by omission on grounds of trade union membership (or non- 
membership), the number of instances is thought to be low, and each is different so it 
would be impractical to estimate costs. The same applies to the proposal to make it 
unlawful to dismiss workers participating in lawful industrial action.

3. The calculations here cover a range of types of costs that can be reasonably estimated. They 
are not all "compliance costs" as not all of the costs estimated fall on complying employers - some refer 
to Government costs, and some, such as tribunal awards, fall only on employers that fail to comply with 
legislation.

4. As noted in the main text the numbers deriving benefits from any of these measures is much 
greater than the number who benefit directly. While some people will benefit directly by taking up then- 
entitlements, a much greater number will benefit from the knowledge that the entitlements and 
protections exist, and that they do not depend on which employer they happen to be with. In most cases 
it is not practical to quantify the benefits likely to arise from a particular measure - the greatest benefits 
come from the package as a whole which contributes to the promotion of improved industrial relations 
and a flexible labour market.



A. COLLECTIVE RIGHTS 

1- Trade Union Recognition

Expected benefits

5. The creation of a statutory framework for trade union recognition, giving workers the right to 
be represented in collective bargaining by a trade union where that is the wish of the majority of the 
workforce, is expected to improve industrial relations. By providing a procedure through which 
differences can be resolved with less conflict, it promotes co-operation and partnership.

6. Automatic recognition, where more than half the workforce are trade union 
members, is designed to encourage speedier resolution of applications and avoid 
conflict and costs, recognising that the primary reason for joining a trade unions is that 
people want to be represented collectively. 10

Consultation

7. The measures in the Bill are the outcome of lengthy consultation with the affected parties, 
including the TUC and CB1, during which many options were discussed.

Number of workers potentially benefiting

8. The Autumn 1997 LFS reports that 44% of employees are in workplaces with trade union
"recognition." There are, in Great Britain, about 0.7 million trade union members in workplaces 

without recognition - that is about 2.8% of employees.

9. The table below shows the distribution of these workers between sectors and, secondly, within 
each sector, what proportion of the workforce they constitute. In the public sector a relatively high 
proportion of the workforce are members of a trade union but not covered by a recognition agreement. 
The proportions are above average in education and in health - suggesting that these are the industries 
where a relatively high proportion of the workforce could potentially benefit from the new recognition 
arrangements. (This is true in whether they are in the public or private sector; over 7% of employees in 
the private healthcare sector are union members not covered by recognition agreements). These figures 
are based on the LFS and cannot take account of the size of bargaining unit.

10 Waddington,J. & Whitston,C. (1997) Why do people join unions in a period of membership decline? 
British Journal of Industrial Relations, Vol. 35(4), December, pp. 515-546
11 Cully,M. & Woodland,S. (1998) Trade unions membership and recognition 1996-97: an analysis of 
data from the Certification Officer and the LFS, Labour Market Trends, July, page 360



Table 1: Trade Union Members not covered by recognition agreement

Public
Private

Agriculture, forestry and fishing, and, mining 
and quarrying
Manufacturing, electricity, gas and water 
supply, and, construction
Wholesale, retail and repairs
Hotels and restaurants
Transport, storage and communication
Financial intermediation, real estate, renting 
and business activities
Public administration
Education
Health
Other community services

Distribution of TU 
members not covered by 
recognition agreement
% of total by sector 
(total = 100%)
28.5
71.5

2.1

24.6

10.2
3.0
6.5
10.1

4.0
13.5
20.9
5.1

TU members not covered by 
recognition agreement

As % of all employees in the 
sector (Average=2.8%)
3.1
2.7

4.3

2.6

1.8
1.8
2.7
2.0

1.8
4.6
4.9
3.0

Source: LFS, Autumn 1997 

Number of potential claims

10. The 1998 Workplace Employee Relations Survey found that 53% of workplaces with 25 or 
more employees had trade union members present, 12 but only 45% of workplaces had recognised 
unions, leaving 8% where there were members but not recognition. For most of these the union density 
would be low, though in larger establishments with low overall union density there could still be 
bargaining units with high membership. In addition there will be workplaces where a trade union is 
recognised but not for all bargaining units. The survey also found that 3% of establishments over 5 
years old had derecognised unions in the past five years. 13 Of workplaces with 25 or more employees 
only 1% - that is about 1,300 - had trade union density over 50% but without recognition. 14

11. As a reference point to the number of potential claims, we can look at cases arising from the 
statutory recognition procedures in the 1975 Employment Protection Act. Following the Act there were 
up to 900 cases per year in the period 1976-1979 15 - at a time when union membership was 
considerably greater than it is now. Most of these were withdrawn at some stage before a final ACAS 
report. The figures suggest that less than a fifth of applications resulted in a full report. Currently 
ACAS is involved in about 100 recognition cases each year. 16 Bearing this evidence in mind, we 
assume, for the purposes of this calculation, that there will be about 500 requests for recognition per 
year.

Elements of compliance costs for an illustrative employer

12. The costs arising from these clauses can be considered in two stages: first, non-recurring i.e. 
recognition procedures; and then following recognition the recurring costs i.e. consulting and 
negotiating with a recognised trade union. In both cases there will be some offsetting savings.

12 Cully.M., Woodland,S , O'Reilly, Dix,G., A. Millward,N., Bryson.A., Forth.J. (1998) The 199$ 
Workplace Employee Relations Survey: First Findings, DT1 page 15.
13 Cully et al page 16.
14 Cully etal page 16.
15 ACAS (19&\) Annual Report 1980 page 65.
16 ACAS (1998) Annual Report 1997 Appendix F. Table 2. page 117,shows 102 recognition cases 
referred to ACAS in 1997. The average for the five years to 1997 was 102.



13. [t may be worth stressing that in the RIA we examine the costs of complying with the 
legislation. The legislation provides a procedural framework only. It can be used to require employers 
to bargain with unions, but it cannot compel employers to enter collective agreements. The RIA does 
not therefore estimate the additional benefits or costs to employers of determining pay and conditions 
by collective agreement. The Government expects that these procedures will contribute to 
improvements in industrial relations. More consultation and representation of worker views should 
show in improvements in working practices, e.g. lower turnover or absenteeism, and higher 
commitment and productivity. However, such outcomes depend on the actions and behaviour of the 
parties after recognition. In estimating compliance costs for an RIA we can only take into account the 
more direct effects

Non-recurring cost

14. The Bill sets out a process by which workers can achieve recognition for their 
union. It involves several stages: request, negotiation, involvement of ACAS, 
reference to the Central Arbitration Committee (CAC), a decision on bargaining units, 
ballots, CAC declaration of recognition. There is deliberately a lot of scope for 
employers and unions to come to a voluntary agreement at any stage, rather than 
following the statutory procedures. The procedure has been designed so that few cases 
are likely to reach the final stage.

15. The estimated costs are based on the opportunity costs of management time 
involved in going through the procedures (which we assume is proxied by labour 
costs). The process is designed so that there is not a need for legal costs. The costs are 
assumed to be broadly similar whatever the employer size. The procedure sets time 
limits for each stage - so costs are limited. The table below sets out in a very 
schematic way the number of management days involved according to the stage at 
which agreement is reached or the application falls. The assumptions on the 
distribution of outcomes is not an expectation or target but simply for illustrative 
purposes. There are several potential routes and this is just a broad brush approach. 
We assume, for these calculations, that management time costs £154.7 per day 17 
including non-wage labour costs' 8 and the final stage includes provison for a ballot 
with costs split between the union and employer. The option of automatic recognition 
(in bargaining units where more than 50% of the workers are union members) is 
intended to encourage speedier resolution of applications and to avoid conflict and 
costs, (There will be additional costs for employers or unions that fail to comply with 
the legislation e.g. where there is failure to agree bargaining procedures after 
recognition has been agreed.)

16. On the basis of the hypothetical distribution of outcomes we estimate the 
average cost to be £4,370 per workplace.

17 New Earnings Survey 1998. Part A. Table A. 12.1 Average weekly earnings of personnel managers is 
£623.8. As average earnings includes profit related pay and other bonuses it probably overestimates the 
marginal cost of management time. If these were excluded it would reduce the subsequent estimated
costs by 8%.
18 Average non-wage labour costs are estimated to add 24% according to the 1992 labour cost survey. 
See Clarke, S. & Trenell, R (1994) United Kingdom labour costs in 1992, Employment Gazette, 
September, page 314.



Table 2: Examples of possible non-recurring costs
Stages of process gone through

union requests recognition, management 
negotiates (perhaps involving ACAS), 
agreement reached
request rejected, union applies to CAC, 
CAC decides bargaining unit and/or 
brokers agreement
request rejected, union appeals to CAC 
CAC determines bargaining unit, 50% 
union members, CAC declares recognition
request rejected, CAC determines 
bargaining unit, ballot, vote on recognition

Management 
time
20 days

30 days

40 days

50 days 
+ ballot

Assumed 
Cost
£3,100

£4,600

£6,200

£8,200

Assumed proportion of 
cases ending at this stage
50%

30%

10%

10%

Offsetting savings for employers

17. A statutory procedure could speed up negotiations of recognition. It will 
reduce the number of instances where industrial action is taken in the course of a 
dispute over recognition - of which there are about half a dozen each year. 19

Recurring costs of recognition

18. The process of consultation and negotiation with a recognised trade union 
comes in a variety of forms. Although there is no set model, the CAC will be 
empowered to impose a collective bargaining procedure where the parties are unable 
to agree on one. The Workplace Industrial Relations Survey (WIRS) 1990 report 
included a lot of information on the content of negotiations and bargaining structure 
but it did not have information on what resources were devoted to consultation and 
negotiation by employers or union members. The following costs are simply 
illustrative.

19. We assume that meeting the requirements of negotiating over pay, hours, and 
holidays will require perhaps four meetings per year, each involving six days of 
employee time 20 and six days of management time (including preparation). For 
management we assume costs as in the calculation of non-recurring costs and for the

") 1 "* ^

employee representatives a median wage" (adding 24% for non-wage labour costs") 
gives a grand total of £5,656 per workplace. 23

20. The total time that representatives and managers spend on consultation and 
negotiation and other union related affairs will normally be somewhat greater than this 
- but much of that is activity that would take place anyway e.g. grievance procedures.

ly The annual article in Labour Market Trends identifies disputes over trade union matters (mostly in
manufacturing and transport).
2U WERS 1998 found the median number of worker representatives to be 3 (Cully et ai page 16) - each
representing on average 28 trade union members. The 1990 survey found that in smaller workplaces the
ratio of members to representatives was lower.
:l Median earnings of full time employees (New Earnings Survey 1998, Part A Table Al .1) are £326.6
per week = £65.32 per day.
22 Employment Gazette September 1994,
23 (£623.8+£326.6)/5 x 1.24 x 4 x 6



dealing with safety representatives, or with other representative bodies. Where there 
are unions recognised employers may find that consultation is easier and more 
productive so may devote more time to that activity.

Offsetting savings for employers

2 1. These costs should be seen as gross costs - as against them we should set the 
costs of other forms of consultation that management would have to take undertake 
anyway. Consultation and negotiation through trade unions may displace other forms 
of consultation or gathering of employee opinion while collective bargaining over pay 
may displace other forms of pay determination. Many companies currently face 
significant administrative costs in setting their pay each year in the absence of 
collective bargaining. Consultation and negotiation may therefore be more efficient 
for instance than individual negotiations with associated high transaction costs. We do 
not have quantified information on these processes so have not put a value to them. 
However, given the savings which could be made from collective bargaining (as 
opposed to a series of individual pay determination meetings), the net costs will be 
considerably lower than in this calculation, and could even fall to zero.

22. The presence of a recognised union can make it easier for an employer to meet 
other legal requirements to consult with the workforce such as over planned 
redundancies or transfers, or in European Works Councils. It may also be easier to 
reach a collective agreement to make variations to limits on working time as the 
regulations allow.

Aggregate compliance costs

23. Assuming the average cost of going through recognition procedures to be 
about £4,370, an additional 400 cases per year would result in total non-recurring 
costs of £1.7 million per year. These costs are non recurrent for individual 
employers but for the economy they are annual costs.

24. There is no way of telling how many more workplaces will have union 
recognition, as a result of this legislation, than would have achieved it otherwise. 
There is not a stock of workplaces that will move from having non-recognition to 
having recognition. For illustrative purposes, if we were to assume that in the early 
years there were to be an annual addition of 350 to the number of establishments with 
recognition (including the effect of fewer derecognitions). By the third year that would 
suggest 1,050 more establishments with recognition than there would be otherwise. 
Applying the average cost of £5,656 gives a total gross recurring costs of £5.9 
million. Net costs will be lower: as noted above, against the gross costs should be set 
the costs of what employers would have to do anyway by way of consultation and 
wage setting.

Other costs

25. The procedure also imposes costs on trade unions seeking recognition. We 
expect the costs to unions to be something similar to those for employers.



Costs to ACAS and CAC

26. There will be an increased call on the collective conciliation services of ACAS 
which will require additional resources. It is estimated that the number of staff would 
have to be increased by five, and the annual cost would be £207,000 (including non- 
wage costs) with additional one-off training costs in the first year of £40,000. There 
will also be a need for extra resources to meet the new role of the Central Arbitration 
Committee.

Sanctions

27. The CAC, backed by the courts will have powers to impose sanctions on either 
employers or unions for failure to comply with the statutory procedure or implement 
the CAC's recognition awards. If either party believes that the other is in breach of 
the procedure it will be able to apply to a court and the court could make an order for 
specific performance, and failure to comply could be a contempt of court. Similarly if 
either party does not honour the terms of a recognition agreement the other may apply 
to CAC in order to have the default procedure applied, and the CAC may impose a 
legally binding collective bargaining procedure.

2. Abolition of CRTUM and CPAUIA and new powers for the Certification 
Officer

28. CRTUM and CPAUIA were created by the previous Government to help 
individuals bring legal action against trade unions. The Commissioner for the rights of 
Trade Union Members pays legal costs or obtains legal advice for members bringing 
cases against their trade union. The Commissioner for Protection Against Unlawful 
Industrial Action does the same for people seeking to stop a trade union organising 
industrial action unlawfully. The Government proposes to abolish both CRTUM and 
CPAUIA, and at the same time give additional powers to the Certification Officer to 
hear complaints of trade union members against their union.

Expected benefits

29. The Government considers these arrangements to be inefficient and 
unnecessary: (a) the workload is very low, and (b) they encourage use of civil law 
rather than other forms of dispute resolution. For trade union members with a 
complaint (and their unions) the opportunity to go to the Certification Officer offers a 
less legalistic and bureaucratic way of resolving disputes - which is potentially more 
attractive. Nearly all responses to the White Paper agreed with the proposals, seeing 
the current arrangements as an unnecessary and inefficient use of resources.

Numbers using CRTUM and CPAUIA

30. The Commissioner for the Rights of Trade Union Members has assisted only 9 
cases per year. The CPAUIA has acted in only one case.



Expected Savings

31. The offices of CRTUM and CPAUIA are held by one person assisted by five 
staff- with a combined budget of £525,000 in 1998/99. Actual expenditure in 1997/98 
was £321,000. Most of this would be saved following abolition - partly offset by an 
increase in the budget of the Certification Officer.

32. It will also result in reduced legal costs for trade unions. The likely savings 
cannot be quantified but are likely to be modest given the very small number of cases 
pursued.

Costs to trade unions

33. The Certification Officer is to be given the power to hear complaints of trade 
union members against their union. Currently only 9 people per year make use of 
CRTUM, but it is expected that in a less confrontational context more members might 
raise complaints. That will mean more cases for the unions. However, as the cost of 
representing themselves before the Certification Officer will be less than it would be 
in a civil court, it is expected that this balances the savings from abolition of 
CPAUIA.

Costs to state

34. An expansion of the role of Certification Officer would require an increase in its budget (yet to 
be decided).

B. FAMILY FRIENDLY POLICIES

Expected Benefits

35. The "family friendly" measures in the Bill are designed to widen the choices 
available to people over how they combine work and family life. The measures work 
towards this objective alongside other Government polices such as the National 
Childcare Strategy, and those in the recent Home Office consultation document 
Supporting Families. Improved choice for parents and carers should create long term 
improvements in the welfare of families - particularly their children - with wider 
benefits (or externalities) for society.

36. Measures that widen choices, for mothers in particular, produce wider 
improvements in the labour market. Mothers who leave the labour market may suffer 
two forms of financial loss: in the short term there is a loss of income, in the longer 
term earnings potential may be reduced. So measures that enable mothers to maintain 
some attachment to the labour market (an extension in the length of maternity leave 
increases the probability that mothers will return after childbirth) are of benefit to 
women but also increase the productive capacity of the economy. These policies 
contribute to increasing the effective labour supply which will ease recruitment and 
reduce wage pressures. However, it is unlikely that any changes in the labour market 
that do occur will be directly attributable to individual policies.



Estimating the costs to employers - method

1>1. Several of the family friendly measures in the Bill have in common the fact 
that they give an entitlement to time away from work (with the right to return to the 
same jobs, or equivalent, and protection from victimisation). Even if unpaid, such 
absences will involve some cost to the employer. Where a worker is absent, either 
production is maintained, but at extra cost, or output fall and therefore profits are 
foregone.

38. Faced with an absence the employer has a variety of options with varying 
costs. The least costly is to rely on extra effort and unpaid overtime by colleagues (and 
the individual on return) or to use up stocks - but these are only practical in the short 
term. Alternatives include leaving the post empty and losing the output, paid 
overtime, re-scheduling, postponing inessential tasks, using temporary employees, or 
contracting out. Longer absences may pose bigger problems, but the employer may be 
able to plan ahead, for instance by bringing forward recaiitment in high turnover 
sectors. If these options are not practical or are too expensive then the employer loses 
the output and the profit that would have been made.

39. In the absence of more detailed information on the costs of absence, we make 
a set of stylised assumptions and apply them to all the categories of leave. We assume 
that on average the cost incurred (i.e. the lost profit or the premium paid to 
replacement labour) is equivalent to 20% of total labour costs. The marginal labour 
cost for a woman on median earnings 24 is therefore estimated to be £8.8025 and the 
addition to labour costs of arranging cover is therefore £1.76 per hour (=£7.1 x 1.24 x 
0.2), making total labour costs £10.56 per hour. The assumed average allows for a 
range of costs including a small proportion of very disruptive absences.

1. Increasing Statutory Maternity Leave to 18 weeks

40. The Government intends to increase Statutory Maternity leave from 14 to 18 weeks, to 18 
weeks for all pregnant women whatever their length of service.

Expected benefits

41. The current provision of 14 weeks means that many women are unable to claim their full 
entitlement to maternity benefits which is available for 18 weeks. For women with less than two years 
service payment of maternity benefits for the last four weeks of entitlement is therefore at the 
employers' discretion unless the mother leaves the employer (women with over two years service have 
a longer leave entitlement).

42. The difference in periods can cause confusion for employers and individuals. The clarification 
will thus help employers and employees and reduce the burden on advisory services (e.g. ACAS or DSS 
helplines, CAB). It should particularly benefit small employers where pregnancies are less frequent 
events and who may therefore be less familiar with the legislation (and potentially more likely to fall 
foul inadvertently). This proposal was widely welcomed in responses to the White Paper.

Number of workers who stand to benefit

24 NES 1998 (Table A 1.2) gives median wage for women as £7.10.
25 On average non-wage labour costs add 24% on top of earnings Employment Gazette September 1994



43. This change will be of benefit to women with less than two years' service, 26 of whom there are 
about 3.7 million: 2.3 million women with less than one year's service, and 1.4 million with 12-23 
months. It may be more appropriate to consider those aged between 18 and 40 in which case the 
numbers are 1.6 million and 1 million, a total of 2.6 million. It is estimated that from this group, each 
year about 85,000 mothers would have their statutory entitlement increased to eighteen weeks 
(including 50,000 who will also be entitled to additional maternity leave - see the next section). 28

44. A high proportion of women do already take 18 weeks' leave, including women who (because 
of low earnings or short service) are not entitled to maternity benefits. We estimate that of the 85,000:

(a) 30,000 are already allowed by their employer to take 18 weeks (this includes about 60% 
of those with service over one year);

(b) 40,000 do not return to work and, therefore, already claim all of the payments to which 
they are entitled.

45. These people have no reason to change. Some of those who would otherwise leave the labour 
market might be induced to return but we assume that this number is very small.

46. That leaves, therefore, 15,000 who will have a right to extend their leave beyond their current 
entitlement as a result of the new legislation (including 10,000 with service over one year). It is not 
certain that all of these will take advantage of their new entitlement as most of them are not entitled to 
Statutory Maternity Pay or Maternity Allowance. Currently about 5,000 return before fourteen weeks 
and are therefore unlikely to take up the new entitlement. We therefore assume that the number likely 
to take up the extra leave benefit on about 10,000 (made up of 3,000 with less than a year's service and 
7.000 with more).

Elements of compliance costs

47. There are two categories of cost for employers:
(a) the cost of arranging cover for longer periods;
(b) contributions to Statutory Maternity Pay.

Costs of arranging cover

48. The cost of arranging cover adds to hourly labour costs. The calculations in the table below are 
done separately for women with service above and below one year (women with less than one year's 
service tend to have lower earnings). They assume four extra weeks leave in all cases so the cost of 
cover ranges from £162 to £168.

26 Women with over two years' service already have an entitlement to Additional Maternity leave of up 
to forty weeks.
27 LFS, Spring 1998
28 Figures agreed with DSS.
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mean hourly wage
additonal cost of cover, per hour'
mean hours per week
cost per person for 4 weeks
SMP (4 wks @57.7 x 8%)
Total per pregnancy

Number taking extra leave
Total Costs

Mother's length of time with employer
< 1 2 months

£5.5
£1.36
29.6

£161.50
£9.23

£170.73

3,000
£0.5 1m

12-23 months

£5.9
£1.46
28.7

£167.98
£18.46
£186.44

7,000
£1.31m

1 Calculated as follows: wage x 1.24 (to allow for non wage costs) x 0.2 
Source: LFS Spring 1998, women aged 18-40

Contributions to Statutorv Maternitv Pav

49. In some cases the employer would also have to contribute towards Statutory Maternity Pay 
(SMP). In the later weeks of leave SMP is currently £57.70 per week. Employers are able to reclaim 
92% of this from the DSS, or 107% for very small films. We assume all reclaim just 92% so the 
additional SMP costs employers £18.46. This will be payable in all the cases where the mother has been 
employed for over a year. Where the length of service is less than that, only half of the cases will be 
entitled to SMP (in the others the mother is not entitled to any benefits or claims Maternity Allowance 
from the DSS).

Estimated compliance costs for a "typical" employer

50. Adding replacement costs and SMP contributions together suggest that the cost to employers is 
about £170 - £186 per case. The average cost to employers will depend on how frequently they have 
such a case.

51. Many employers would give eighteen weeks leave anyway without the statutory requirement. 
But even for those that do not the costs to individual employers are fairly low for two reasons:

• in the first place pregnancies are not very common: a study by PS1 in 1996 found that up to a third 
of establishments do not employ any women under forty29 so are unlikely to be affected by any 
changes in maternity rights. Of those with women employees, 26% had had a pregnancy in their 
workforce in the past 18 months; 30

• this additional entitlement applies to only a small proportion of pregnancies. The 10,000 mothers 
making use of this new statutory entitlement represent 3% of the annual number of pregnant 
employees.

52. Using very broad averages, an employer with 100 employees might expect on average 1.6 
pregnancies per year, of which about a quarter are to women with less than two years' service. 
Assuming that the employer does not currently have any extra-statutory provision and that the women 
return after their leave, annual costs for the employer are raised by, on average, about £70. Of course 
the distribution of women is not even across firms so costs could be higher where young women make 
up a higher proportion of the workforce.

29 Forth,]., Lissenburgh,S., Callender.C., Millward.N. (1997) Familv friendly working arrangements in 
Britain - 1996, DfEE Research report 16, page 14. 
3(1 Forth etal page 13.
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Aggregate compliance cost

53. The total recurring cost to employers of arranging cover is calculated in the 
table above - a total of £1.82 million per year. Dividing this total by the number of 
women in the eligible group (that is the 3.7 million with less than two years' service) 
gives an average addition to labour costs per person of 50p per year. There should not 
be any non-recurring costs as employers will already have systems in place for dealing 
with maternity leave.

Savings

54. Offsetting these costs there will be some savings - to employers, and workers, 
from having clearer regulations. The proposal to extend maternity leave to 18 weeks 
means that it is in line with the current entitlement to SMP. It is thus a simplifying 
measure that removes the confusion caused by the differences in the regulations. It 
should therefore make the legislation easier to understand for workers and employers. 
This is likely to lead to fewer difficulties and misunderstandings, with, as a result, 
fewer calls to DSS or ACAS helplines.

55. Clarity could reduce the number of cases where misunderstandings of the law 
result in a case being brought to an Employment Tribunal - with savings for 
individuals, employers and also to the Employment Tribunal Service (ETS) and 
ACAS.

Additional DSS expenditure on Statutory Maternity Pay or Maternity Allowance

56. We assume that about 7,500 of those taking more leave are entitled to benefits. The costs will 
not affect current DSS forecasts of expenditure on maternity benefits.

2. Wider entitlement to Additional Maternity Leave

57. The Government proposes to reduce the qualifying length of service for entitlement to 
additional maternity leave (of up to forty weeks) from two years to one year. This widens the choices 
available to women with that length of service. It will benefit those mothers who:

(aj currently return to work when they have used up their ordinary maternity leave but would
prefer to spend longer with their child before returning to work; or who

(b) do not currently return to their employer but would do so if they could have slightly 
longer maternity leave.

Expected benefits

58. Improving choice contributes to the welfare of families and to children's well being. For those 
who would otherwise return early it reduces chiidcare costs, while for those who would otherwise leave 
it means they can maintain their job so are more likely to maintain their long term earning potential.

59. This measure could have a significant effect on the proportion of women who return to work 
within a year of giving birth with a consequent increase in female participation rates. Improving the 
attachment of women to the labour market has wider benefits to the economy as it increases the 
effective labour supply. Furthermore it makes investment in training more worthwhile for individuals 
and employers so reinforcing the effect on labour supply.

12



Number of workers who stand to benefit

60. A large majority (75%) of employees who become pregnant already have a statutory 
entitlement to Additional Maternity Leave of up to 40 weeks. 3 ' This change is likely to raise that to 
90%. We estimate that each year about 50,000 women with service of between one and two years 
become pregnant. But the new right gives added to protection to all women with between one and two 
years; service - that is 1.4 million women, 1 million of them under 40, 32 who know they would have this 
statutory right should they become pregnant.

61. We assume that with the change in statutory rights their behaviour comes to resemble that of 
women who have two years' service (and therefore already have the right to up to forty weeks' 
maternity leave). The proportion who do not return is assumed to fall from 40% to only 20%. The table 
below shows the assumed pattern of leave with current and proposed entitlements.

Table 4: Maternity leave taken by mothers who have service of 12-23 months
Statutory Entitlement

current
with Statutory Maternity 
Leave at 1 8 weeks
Additional Maternity 
Leave of up to 40 weeks

weeks before returning

<14
4,000
4,000

4,000

14
5,000
0

0

15-17
2,000
0

0

18
8,000
15,000

11,000

1 9-40
9,000
9,000

23,000

40+
2,000
2,000

2,000

not return
20,000
20,000

10,000

total
50,000
50,000

50,000

Estimated compliance costs

62. In this section the costs include only the extension of the right to maternity leave from 18 to 
forty weeks.- the cost of the rise to 18 weeks has already been costed elsewhere in the Annex. There 
should be no non-recurring costs because employers should already have procedures in place for 
women taking maternity leave, (including Additional Maternity Leave), so all the costs estimated below 
are recurring costs associated with covering for the extra absence.

63. We consider two categories of mothers:
(a) those who would otherwise return earlier (mostly 
statutory maternity leave);
(b) those who would otherwise not return.

at 18 weeks given the increased

64. Faced with someone being absent for 40 weeks, instead of 18 weeks, an 
employer will have to reconsider how they will arrange cover. They may choose to fill 
the post rather than leave it vacant; that may mean hiring a temp which may raising 
costs, while in some organisations it may simply mean bringing forward recruitment.

65. For both categories of mothers we assume that they work 29 hours per week 
and the average additional costs of arranging cover is £1.46 (all based on information 
on women aged 18-40 and with service of 12-23 months"). In the former group some 
already take more than 18 weeks with the agreement of their employer. Many will not 
take up their full forty week entitlement - a 1996 study found that most mothers with a

31 Estimate supplied by DSS.
32 LFS, Spring 1998
33 Average hours (actual) and wages taken from LFS Spring 1998 for women aged 18-40 with service 
of 12-23 months. Average wage is £5.78. So replacement cost is calculated as follows: £5.9 x 1.24 x 
0.2
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right to Additional Maternity Leave return to work before forty weeks. 34 We assume 
that on average time off is increased by 10 weeks. That giving the cost of arranging 
cover for the additional leave to be £423 per mother (=10 x 29 x £1.46).

66. For mothers who return instead of leaving the labour market if we assume that 
they take a full forty weeks leave that means that the employer has to arrange cover 
for an additional 40 weeks giving a total cost of £1,694."

Offsetting savings for employers

67. More women returning will reduce the need to recruit and train permanent replacements. What 
this means for employers is hard to estimate as there are no authoritative estimates of the costs of 
recruitment. However, if the costs of recruitment were greater than the cost of arranging cover for 
extended leave then a rational employer would provide that leave without a statutory requirement. And 
many employers do. Others may not have made such a careful calculation. Nonetheless we assume that, 
for those who do not already offer extra leave, the cost of recruitment is less than the cost of arranging 
cover, but not having to recruit permanent replacements will bring some savings - to be set against the 
gross cost above. We assume for this calculation that the cost of recruitment is half the cost of holding a 
post open for forty weeks; which therefore reduces the cost of Additional Maternity Leave to an 
employer to £847 per mother.

Estimated compliance costs for a "tvpical" employer

68. From the calculations above we have additional costs per mother ranging from £423 to £847. 
The cost per establishment will depend on the frequency of pregnancies. The PSI study found that up to 
a third of establishments do not employ any women under forty36 and so are unlikely to be affected by 
any changes in maternity rights. Of those with women employees 26% had had a pregnancy in the past 
18 months.

69. Using very broad averages, an establishment with 100 employees could expect, on average, 
1.6 pregnancies in the workforce each year, of whom 14% would have this new statutory right. 
Assuming that all the mothers return and that the employer does not currently have any extra statutory 
provision then total annual labour costs would rise by £176." Of course the distribution of women 
across sectors is very uneven and costs may be higher where young women are a higher proportion of 
the workforce - though such employers are also more likely to already provide more than the statutory 
minimum.

Aggregate compliance costs

70. If we assume 13,000 increasing their leave by an average often weeks that gives a cost of £5.5 
million (=£423 x 13,000), while the cost of 10,000 who do not leave the labour market is £8.5 million 
(=£846 x 10,000) taking account of the offsetting savings. That gives total recurring costs to be £14.0 
million per year. Averaged across the 1.4 million women in the newly entitled group this is equivalent 
to adding £10 to the annual labour costs of each person. There are no non-recurring costs.

34 Callender.C., Millward.N., Lissenburgh.S., Forth,]. (1997) Maternity Rights and Benefits in Britain 
1996, DSS Report No 67, page 149 suggests that the average duration of leave for women entitled to 
extended maternity absence of 40 weeks and who return is less than 30 weeks.
35 The situation is complicated a little because employers might hold open a post for women who only 
decide during the course of their maternity leave that they will not return. We have not allowed for this 
in the costings because the report found that most women saying they would return did do so. Looking 
at those women who given a new right to forty weeks leave do return but otherwise would not: in some 
of these cases the employer would have kept the post open for some weeks so the assumption that they 
have to find cover for the full forty weeks may be an overestimate of the additional costs.
36 Forth ctal page 14.
37 £847 x 1.6 x 13%
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Other costs

71. No other costs have been identified.

3. Parental leave

Expected benefits

72. The introduction of a statutory right to parental leave will ease the problems of many parents, 
widening choice. The benefits of taking (or thinking of taking) advantage of the entitlement extend 
beyond employees to their partners and children, and to wider society. This has external benefits for 
society and the economy. On the one hand it will contribute to sustaining family life and "ensuring the 
next generation has the best possible start in life." 38 On the other, by promoting labour market 
attachment, it contributes to increasing the effective labour supply, and reduces social exclusion.

Options

73. The measures proposed implement the European Directive on Parental Leave 
which was agreed by the European Social Partners. The Directive provides for several 
options, some of which were described in the White Paper (paragraphs 5.15 and 
following), for example the option to set a qualifying period of up to one year. In 
paragraph 5.19 the Government set out its proposal to align the qualifying period for 
parental leave, and for additional maternity absence at one year. Having no qualifying 
period could create an obstacle for parents seeking employment. Some other details 
have yet to be decided and will be clarified in draft Regulations.

Number of workers who stand to benefit

74. Eligibility criteria have yet to be decided. We assume that whatever details, parental leave will 
be taken in pre-school years. There are about 3.3 million employees with a child under five, of whom 
2.6 million have been with their current employer for more than one year. Over time, of course, a large 
proportion of the workforce would have the opportunity to take parental leave. Each year about 700,000 
babies are born.

75. On the basis of findings from a 1996 survey of employers' family friendly practices, 39 we 
assume that about 25% of new parents already have some entitlement provided by their employer that 
might be broadly comparable to the proposed right - e.g. long maternity leave, paternity leave, career 
breaks.

Take up

76. We expect that the take up of new parental leave entitlements will initially be fairly low. Take- 
up will be greater if it is possible to spread the leave over short spells, but a decision has yet to be taken 
on whether this will be an option. Our assumptions are made bearing in mind:
• 63% of people with dependent children are employees;
• four fifths of these have more than one year's service;
• the desire to maintain household incomes means that the entitlement to parental leave is likely to be 

used mainly by people whose income is not the main household income i.e. by those who have a 
partner in full-time work;

38 Home Office (1998) Supporting Families, consultation document, page 4.
M Forth,J., Lissenburgh,S., Callender.C, MillwardJM. (1997) Family-friendly working arrangements in
Britain -1996, DfEE Research Report 16.
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• the likelihood of taking parental leave will be greater among mothers than among fathers (in other 
European countries that have schemes in place take-up among men is low, even when allowances 
are paid.) 40

77. However to this we add lone parents, a group who may have a high likelihood of taking 
parental leave, as they will be able to claim Income Support while on paternal leave. It is possible that 
the number of lone parents in employment will rise if this right makes it easier for them to combine 
work and caring responsibilities.

78. We therefore assume that the numbers taking leave each year are as follows: 
fathers with partners 6,000 
mothers with partners 70,000 
lone parents 6,000

79. The assumed numbers for one year represent less than Vi% of all employees but over time that 
would mount up to a considerable proportion of employees taking advantage of this right. This is 
equivalent to parental leave being taken, over time, in respect of about one in nine children. 41 As many 
of these children will have siblings the proportion of children who will benefit from a parent taking 
leave is somewhat higher.

80. Allowing for the 25% who already have some entitlement that gives a net increase of 61,500. 
We assume also that this entitlement (along with the entitlement to time off for family or domestic 
emergencies) will enable more lone parents to continue in work - with consequent savings on benefit 
expenditure.

Sectors affected

81. Take up is likely to be lower in those sectors where there is:

- a low proportion of workers with dependent children,
- a high proportion of men in the workforce,
- a low proportion of the workforce have partners in full time employment - for instance where 

a high proportion of workers are young,
- a low proportion on low rates of pay,
- a low proportion of part time workers,
- a low proportion of "prime age" workers,
- a high proportion of professional workers (as they are less likely to take breaks),.
- a high proportion of short tenure jobs.

82. It is likely that those parents most inclined to take parental leave are with employers that offer 
it at the moment though this may change over time.

Elements of compliance costs

83. There are three elements to the costs that employers are likely to face:
• the cost of arranging cover for people while on leave;
• some administration costs;
• defending (unsuccessful) applications to Employment Tribunals.

Estimated costs of arranging cover

84. We assume that the average number of weeks taken is ten. The table below 
shows that costs per person range from £285 for a female part time employees to £935 
for a male full timer - with an average of £466 per person.

40 For a review see OECD Employment Outlook 1995.
41 700,000 births per year giving rise to about 80,000 people taking parental leave.
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mean hourly wages
additional cost of cover, per hr 
(= wagex 1.24 x. 0.2)
mean hours per week
cost per person for 10 weeks
number
Total costs

men
£10.00
£2.48

37.7
£934.96
4,500
£4. 2m

women, ft
£8.20
£2.03

33.3
£677.19
21,000
£14. 2m

women, pt
£6.60
£1.64

17.4
£284.80
36,000
£10. 3m

total

61,500
£28.7m

Source: hours and pay rates taken from LFS, GB, Spring 1998, for parents. 

Administrative costs

85. There may be a need for employers to introduce a system to monitor leave 
taken. However, the Government aims to design regulations where such needs are 
minimised, or can be incorporated into existing systems. We cannot make any 
assumptions about costs until draft regulations are prepared.

Estimated compliance cost for a "typical" employer

86. The assumed 61,500 taking parental leave each year is equivalent to 0.3% of 
all employees. For an employer with 100 employees that gives an average annual cost 
of £140 (=£466 x 0.003 x 100). However, many smaller private sector employers will 
be unaffected - particularly if, as we assume, take up is concentrated among women.

Additional Employment Tribunal cases

87. Assuming that this element of the Bill will give rise to an additional 250 
Employment Tribunal cases per year (see below) and that in a third of these cases 
employers are complying with the law, the cost of defending these cases adds to the 
compliance costs - about £170,000. 42 (There will be further costs arising from 
Employment Tribunal cases for employers that fail to comply with the legislation; but 
to include those here would be double counting, adding together the costs of 
complying and not complying.)

Offsetting savings for employers

88. There will be some offsetting savings: higher retention rates and more 
attachment to the labour market generally should reduce recruitment and training 
costs. But these longer term benefits are not readily calculated.

Aggregate compliance costs

89. Adding the costs of arranging cover, calculated in the table above, to the cost 
of additional Employment Tribunal cases gives total recurring compliance costs to be

42 We assume that the cost of successfully defending a case is about £2,000 - based on an uprating of 
figures in Tremlett.N & Banerji,N. (1994) The 1992 Survey of Industrial Tribunal Applications, ED 
Research Series No 22, page 55.
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£28.8 million. This is equivalent to about £1.70 per year per employee not already 
covered by some parental leave entitlement. 43

Comparison with earlier estimate of compliance costs

90. Before the EC Directive on Parental Leave was adopted by the UK 
Government a compliance cost assessment was presented to Parliament in October 
1997. At that time the compliance costs with a qualifying period of one year, was 
estimated to be £35 million. This new estimate is slightly lower because (a) re- 
examination of the Labour Force Survey by ONS suggests that there are slightly 
fewer employees with dependent young children and (b) we assume here that not 
everyone will take up their full leave entitlement. If all people taking parental leave 
were to take their full entitlement of three months then the estimated compliance costs 
would be similar to the earlier estimate.

Additional benefit expenditure bv DSS

91. The introduction of parental leave may lead to increased costs in social 
security benefits. These are most likely to occur in Income Support, Housing Benefit 
and Council Tax Benefit, particularly for lone parents and people who are sick or 
disabled. It is possible that there will also be additional costs in Jobseeker's 
Allowance. Taken together these costs are expected to be in the region of £10 million 
a year.

92. However, against this it is possible that this measure could lead to greater 
labour market attachment of some groups, particularly lone parents. If it leads to a rise 
in the number of lone parents in employment, by making it easier for them to 
combine work and caring responsibilities, that would mean a fall in expenditure on 
Income Support. This is one of the groups the Government is keen to encourage into 
work. Income Support with parental leave could make the difference between staying 
in work or leaving the employment market and falling back completely on Income 
Support.

Extra expenditure on ETS and AC AS

93. It is likely that a number of Employment Tribunal cases will arise from this legislation - where 
workers are denied their rights or suffer loss as a result of exercising them. We estimate the number of 
cases to be 250 per year,4 "1 producing a public sector resource cost of £100,000.

4. Time off for family or domestic emergencies

Expected benefits

43 That is£28.8m/22.4m x 4/3. Across all employees it averages £1.3 pa (=£28.8m /22.4 m) but we 
assume that 25% already have an entitlement. Note that this is averaged across all employees - as the 
employer need not know who is, or is likely become, a parent.
44 This has been derived by looking at existing jurisdictions that confer similar rights. In 1997/98 nearly 
0.2% of pregnant employees made a complaint to an Industrial Tribunal concerning pregnancy or rights 
to return after maternity leave (a total of 660). In order to avoid underestimation and to allow for 
applications recorded under other jurisdictions, we assume that 0.4% of people wanting parental leave 
register a case with an Employment tribunal. That is 61,500 x 0.004= 246



94. This measure promotes fair treatment at work spreading to all employees a right that the vast 
majority already enjoy. By enabling people to achieve a better balance between work and family 
commitments, it contributes to both economic and social objectives. It enables more people to work 
while caring for family members, ensuring that they can take time off to deal with an emergency at 
home.

95. There are also positive externalities that benefit the rest of society and the economy. If families 
are able to make more satisfactory choices, this has benefits for children and other people being cared 
for who may for instance be able to live more independent lives. Also, more people able to continue in 
the labour force increases productive capacity. As noted below most employees already have the right 
to time off in emergencies so the number of direct beneficiaries is relatively small. The legislation, 
however, sends a reassuring message to people thinking about re-entering (or leaving) the labour 
market, in that the occasional need to take time off at short notice is not a barrier to them taking up 
work. It therefore contributes to the Government's Welfare to Work strategy.

96. Employers will be able to manage absence better, in a planned way. The benefits will be a 
better climate of honesty and trust between employers and employees, less unauthorised absence, 
phoney sickness, or unplanned lateness.

Number of workers who stand to benefit

97. The number of people with potential caring responsibilities who may need time off for family 
or domestic emergencies is large - effectively the whole workforce - but most people already have such 
an entitlement so the number benefiting directly from the legislation will be relatively small.

98. A survey by PSI in 1996 found that 63% of employers offered time off for family or domestic 
emergencies (either paid or unpaid) 45 extending to about 70% of all employees. It is possible that some 
other employers may not have formal arrangements but would be sympathetic should a case arise. The 
first findings from WERS 1998 report that, in establishments with 25 or more employees, only 3% of 
employees said they would be unable to take time off for family or domestic emergencies. 46 In other 
words, for many people the Directive will involve little change as current practices already comply or 
offer better conditions. However, the approach to how time-off was taken varied. In 24% of workplaces 
managers reported a scheme of special paid leave for family emergencies. 47 In others people would 
have to make the time up, while in some they would have to use up annual leave, 48 and do not have the 
choice of unpaid time off for family or domestic emergencies.

99. In order to take account of those where time off has currently to be made up or taken out of 
annual leave, and allowing for a possibly higher proportion without entitlements in smaller 
establishments, we assume that this measure gives additional entitlements to 10% of employees, that is 
2.24 million people. The proportion likely to take up this entitlement is assumed to be relatively high 
compared with parental leave. We assume that each year a quarter of the newly entitled people would 
make use of their entitlement49 - that is 560,000 people. Each person taking time off for family or 
domestic emergencies is assumed to take two days. That is equivalent to an average of 1/2 day per 
employee overall. °

45 Forth,]., Lissenburgh.S., Callender,C., Millward.N. (1997) Family friendly working arrangements in 
Britain - 1996, DfEE Research Report 16, page 19.
46 Cully etal page 21.
47 Cully etal page 29.
48 Forth et al page 86 describes a range of practices.
49 The PSI research found that half of those with an entitlement to time off for family or domestic 
emergencies made use of it (Forth et al page 78) but that was looking at parents of young children 
rather than all workers and most of these people had paid leave not just unpaid leave.
50 With households having a choice over which person takes special leave, it may be more evenly 
divided between partners and there may be a reduction in take up in firms that currently offer leave but 
we have not taken that into account.
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Elements of compliance cost

100. Employers complying with the legislation face two categories of recurring cost:
• the cost of arranging cover for people while absent - partly offset by less unauthorised 

absenteeism and lower turnover;
• Employment Tribunal cases brought by employees who feel that they have been denied 

their rights.

101. These are recurring costs. There should be no significant non-recurring costs as there is no 
need to establish new bureaucratic systems. There will be some additional public expenditure to deal 
with Employment Tribunal applications arising from the legislation.

Costs of arranging cover

102. The PSI research found that in 63% of cases where a person took time off for 
family or domestic emergencies at short notice, the immediate cost was zero or 
small." However, for the purposes of the costing we use the assumptions outlined 
above - that employers face a cost in covering for the absent employee.

103. If we assume that they take, on average, two days that is 13.7 hours, at a cost 
to the employer of £24.01 per person.

Offsetting savings for employers

104. Assuming the number taking time off for family or domestic emergencies in 
any year might be 560,000 then the total gross cost to employers is £13.5 million. 
However, against these additional costs should be set the reduction of costs incurred 
by current arrangements. Where an employer does not give time off for family or 
domestic emergencies there are other costs: most obviously in "sick leave" and other 
unauthorised absence (the time is taken any way), lower performance, lateness. There 
will also be unhappiness (not just from the affected individual but also their 
colleagues), higher turnover and the related costs of recruitment. All these costs will 
be saved. Although some employers do not currently perceive the possible savings as 
sufficient to outweigh the costs of providing such time off for family or domestic 
emergencies, they do partially offset the cost. We therefore assume that the net cost of 
giving time off for family or domestic emergencies is half of the gross costs, leaving 
the net cost of arranging cover to employers as £6.8 million.

Additional Employment Tribunal cases

105. The new entitlement will give rise to extra Employment Tribunal cases - 
perhaps 100 cases. Assuming that in a third of these the employer has complied with 
the law that adds £66,000 to the compliance costs.^

51 Forth et al page 73.
52 We assume that the cost of successfully defending a case is about £2,000 - based on an uprating of 
figures in Tremlett,N & Banerji,N. (1994) The 1992 Survey of Industrial Tribunal Applications, 
Employment Department Research Series No 22, page 55.
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Aggregate compliance costs

106. Adding these two elements together gives a total recurring cost of £6.9 
million.

Comparison with earlier estimate of costs

107. Before the EC Directive on Parental Leave was adopted by the UK 
Government a compliance cost assessment was presented to Parliament in October 
1997. The cost to employers was estimated to be £19 million. The compliance costs in 
this new estimate are considerably lower than the earlier version because new survey 
evidence, from the 1998 Workplace Employee Relations Survey, showed that the right 
to time off in emergencies is more common than was previously assumed. 53

Costs to the state

108. We assume that the new right will give rise to about 100 additional 
Employment Tribunal applications 54 which will add to the workload of the ETS and 
ACAS, with an estimated resource cost of about £40,000.

5. Equal treatment of part time employees

109. The legislation, with following regulations, will ensure that part time employees are treated no 
less favourably than comparable full time employees. This right arises from the European Directive on 
Part Time Work which was negotiated and agreed by the European social partners. It has a wide degree 
of agreement.

Expected benefits

\ 10. Giving equal right to part time workers is in the first instance a matter of fair treatment, but it 
should also encourage flexibility. People may be more willing to take part time work. If people are 
better able to move between full and part time work without loss then it broadens the choices in how 
they balance work and other commitments. On the whole, direct benefits are likely to be small because 
most employers already provide equal treatment. However, the Directive will raise the status of part 
time work and may open up more highly paid jobs to part timers. This, along with the guarantee of fair 
treatment may encourage more people to take up part time work.

111. There may also be a reduction in the number of Employment Tribunal cases. The clarification 
of the law will mean that employees do not have to use sex discrimination legislation to ensure equal 
treatment.

Number of workers who stand to benefit

1 12. There are 6.6 million part time employee jobs in Britain, 55 and 80% of them are held by 
women. They are heavily concentrated in clerical and secretarial occupations, personal services and 
selling. Many more people (including the majority of women) work as part time employees at some 
time during their life. It is believed that there are very few cases where there is direct discrimination. In

?3 The pervious estimate had rested on the results of the 1996 PS1 survey. Forth et al (1997).
54 This is a nominal figure. Existing rights to time off (for trade union activities, ante natal care, job 
search preceding a redundancy) gave rise to just 41 cases in 1997/98 (GB). This new right may apply to 
a wider population though the number who wish to take it up may not be much more than for existing 
rights.
55 Workforce Jobs June 1998.
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many cases there are no comparable workers, and where there are comparable workers they are 
generally on similar rates of pay. This has not always been the case but has changed in recent years 
partly through the use of sex discrimination legislation.

Risk Assessment - Evidence of discrimination.

113. Average pay of part time employees is much lower than the average for full time employees 56 
but that is explained by the fact that part time work is heavily concentrated in low paying jobs." An 
econometric study for the TUC did not find statistically significant evidence of pay discrimination 58 but 
did conclude that that part time workers did not get certain benefits.

114. Had this legislation been introduced at the start of the 1990's it would undoubtedly have had 
major costs implications but much has changed in that time. The law has changed in several respects: 
e.g. maternity rights (1994) statutory employment rights (1995) and pensions. Until recently a large 
proportion of part time workers had no holiday entitlement at all, and had this measure been introduced 
before the application of the Working Time Directive to the UK (1998) it would have involved major 
costs for employers. However, when the working time regulations were introduced it was noted that 
part time workers would be among the primary beneficiaries. As a result of that legislation the most 
glaring differences between full and part time employees have already been addressed.

115. Nonetheless differences may still remain. Most past studies have been based on data from 
individuals. There has been very little work that has sought to look at terms and conditions of part 
timers where there are comparable full timers. In order to help fill this gap the DTJ has therefore 
commissioned a survey of employers to investigate the conditions of part timers where there were 
comparable full time employees. This was carried out by BMRB International, an independent market 
research organisation.

116. There has not yet been time to examine the findings in detail. However, initial findings do 
suggest there is little direct discrimination. It may be present in a small number of establishments and 
there may be some differences in non-wage benefits.

117. The survey found that a large majority of establishments (69%) used part time employees. Of 
these 42% had full and part time employees doing similar jobs (i.e. 29% of all establishments). The 
majority of employers said that they paid part timers the same as full timers doing a similar job. Cases 
where differences were reported in smaller establishments, were explained by differences in personal 
characteristics or job characteristics - though a small number may still discriminate in pay.

118. More significantly, the survey investigated the non-wage benefits available to part time 
employees. w When employers were asked about the availability of a range of benefits, 48% of those 
with comparable employees identified at least one difference in the treatment of part time and full time 
employees. That is 14% of all establishments. The most significant differences concerned holidays but 
this was before the introduction of regulations on Working Time in October 1998, which we assume 
will have changed this. That leaves about 7-10% of establishments that will have to review their 
practices. The survey probably sets an upper estimate as in some cases the fact that part time workers 
do not have benefits may be because entitlement depends on, say, length of service. The issue may be 
more significant for larger organisations as they are likely to have a wider range of employee benefits.

119. We shall have fuller analysis in time for the draft Regulations.

56 LFS Spring 1998 (UK) shows the median hourly wage of part time employees to be 61% of that for 
full time employees. LFS Quarterly Supplement Spring 1998, Table 30.
51 The difference is reduced if we look just at women - the median rate for female part time employees 
is 70% that of female full time employees. When detailed occupational groups are examined the gap 
narrows further.
58 Lissenburgh,S (1996) Value for Money The costs and benefits of giving part-time workers equal 
rights. TUC. See also Harkness.S. (1996) The gender gap; evidence from the UK, Fiscal Studies.
59 Fuller details will be presented to Parliament shortly.
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Small firms

120. The survey was based on a representative selection of establishments so long as they had any 
employees. It will therefore be able to give information on practices in the smallest employers.

C. DISCIPLINARY AND GRIEVANCE PROCEDURES

Right to be accompanied by a fellow employee or trade union representative of their choice 
during grievance and disciplinary procedures

Expected benefits

121. Giving people a right to be accompanied in disciplinary or grievance procedure (where there is 
one) helps promote fairness and good industrial relations. It should contribute to speedier and more 
satisfactory resolutions of disputes, for instance by involving expert or disinterested parties. If there is 
greater trust in the process there should be fewer cases escalating and coining to Employment 
Tribunals.

Number of workers who stand to benefit - coverage

122. The 1998 Workplace Employee Relations Survey asked employers whether their employees 
could be accompanied by a third party in disciplinary procedures. Among establishments with 25 or 
more employees, 92% had an individual grievance procedure, and of those only 3% said that employees 
could not be accompanied. 1'0 Where trade unions are recognised the individual is usually able to choose 
a trade union official. Although no details were published on size of these establishments, we can 
reasonably assume that these workplaces tend to be relatively small and employ a low proportion of 
workers.

123. Establishments with 25 or more employees account for 67% employees (LFS Spring 1998). 
That suggests about 417,000 with a new right. Among the IVi million employees in smaller 
establishments, 61 we assume that 85% have access to formal procedures 62 and that 5% of these do not 
provide the right to be accompanied: that gives 322,000 in smaller establishments and a total of about 
740,000 people with a new right63 (see table below for calculations).

Number of workers who stand to benefit - take up

124. We do not know precisely how many employees are involved in grievance or disciplinary 
procedures. W1RS 1990 found that in about three fifths of establishments (of 25^ employees) 
management had exercised sanctions short of dismissal 64 on employees in the past year; these sanctions 
included formal written warnings, suspension, and deductions from pay. 65 In total 3.2% of employees 
had been subject to sanctions, 66 about half of them leading to dismissals. The figure in establishments of 
25-99 employees was somewhat higher (3.8%) so we assume a rate of 4% in establishments with fewer 
than 25 employees. This gives a total of 26,000 disciplinary actions as calculated in the table.

60 Cully etal (1998) page 14.
61 LFS Spring 1998 7,586,040 employees in establishments with less than 25 employees.
62 Among establishments with 25-49 employees 87% had a grievance procedure.
63 22.69 million x (2/3 x 0.92 x 0.03 +1/3 x 0.85 x 0.05) = 739,000.
64 We assume this meets the criteria for "serious" issues.
65 Millward.N., etal page 199.
66 Mill ward etal page 200.
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Table 6: Estimated number of cases

Employees
Proportion covered by procedures
of whom, not entitled to be accompanied
Number of employees with new right
Proportion subject to disciplinary action
Number of disciplinary actions
Number of disciplinary or grievance actions

Establishment size
25 or more employees
15.1 million
92%
3%
417,000
3.2%
13,300
20,000

under 25 employees
7.6 million
85%
5%
322,000
4%
12,900
19,000

125. We need to allow for grievance procedures as well as disciplinary actions, so add 50% to give 
the total number of incidents where the new right might apply - a total of 39,000.

126. However, not all employees will wish to take up their right to be accompanied. On the other 
hand some who do already have a right to be accompanied but which is restricted (e.g. it does not 
include the option of a trade union official), may wish to make use of this new right We assume that 
take up is equivalent to two thirds of those with the new entitlement - a total of 26,000 people per year.

Elements of compliance costs

127. The Bill proposes that employees in disciplinary procedures or using grievance 
procedures should have the right to be accompanied by a fellow employee or trade 
union representative of their choice. We assume that the main cost is the loss of 
output that would otherwise be produced by the fellow employee - this we assume is 
equal to the marginal labour costs. In other cases, where the person chooses to be 
accompanied by a trade union official who is not from the workplace, the cost of their 
time does not fall on the employer (though in most cases the trade union 
representative is likely to be from the workplace). For the purposes of the calculation 
we assume that in al! cases workers are accompanied by a fellow employee from the 
workplace and that without the legislation there would be nobody accompanying 
them. So our estimate may be considered a maximum of potential costs.

128. There are no non-recurring costs as this right applies only in organisations that already have 
formal grievance or disciplinary procedures.

Estimated costs per case

129. We assume that the time taken by the formal procedure and consulting with 
the relevant employee is, on average, one day (some may take two or even more days 
but most will take much less). Assuming an average wage (excluding premia) and 
non-wage labour costs of 24%68 gives a cost of £87.89 per case. (This is likely to be 
an overestimate as those employers that do not already provide this right are more 
likely to pay lower wages.)

67 Using New Earnings Survey (NES) 1998 the average wage for full time employees is £384.5 per 
week. As we are looking at spells of less than a day, for the purposes of the calculation we are more 
interested in marginal labour costs than average costs, as it is marginal output that is lost - so have 
excluded overtime, profit-related pay and shift premia which account for 8% of the total.. That gives 
£354.4 per week, or £70.88 per day.
68 The average non wage labour cost is estimated to be 24% according to the 1992 labour cost survey. 
See Clarke, S. & Trenell, R (1994) United Kingdom labour costs in 1992, Employment Gazette, 
September, page 314.
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130. The involvement of a third party may mean the procedure takes extra time 
(longer meetings and longer between meetings) though the legislation is framed so 
that the worker can not create unreasonable delays. The cost of this is likely to be 
fairly small and difficult to calculate.

Estimated compliance cost for a "typical" employer

131. WIRS 1990 found that sanctions were used in three fifths of establishments in 
the preceding year. 6 It does not say how often grievance procedures were used. As 
noted most employers will have not have to change their practices. For those that do, 
the incidence of cases, derived from WIRS 1990, suggests that a private sector 
establishment with 100 employees would have to apply the new procedures about 
four times a year (allowing for grievances and some cases where people would not 
take up their entitlement to be accompanied). Therefore, the average cost per affected 
employer might be £350 per year.

Aggregate compliance costs

132. Assuming 26,000 cases per year times £87.89 per case gives a total recurring 
cost of £2.3 million. As explained above our calculation assumes that all people 
making use of this new right are accompanied by a fellow employee rather than 
someone from outside so may be considered on the high side. As this applies to 
employers that already have systems in place, non-recurring costs will be negligible.

Offsetting savings for employers

133. One might expect fewer cases being taken to an Employment Tribunal. 
Although the entitlements may create additional cases themselves (from people who 
feel they have been denied the opportunity to be accompanied), on balance the effect 
is likely to be a reduction. Individuals are more likely to feel that they have been given 
a fair hearing and the involvement of third parties may bring specialist knowledge and 
skills that make resolution more likely. (The usefulness of a third party with specialist 
skills is shown in that the involvement of ACAS in Employment Tribunal applications 
results in a settlement in a third of cases. 7 ') Five hundred fewer cases being brought to 
an Employment Tribunal would save employers about £1 million (and the public 
sector about £0.2 million).

69 Millward.N, Stevens,M., Smart.D., Hawes,WR (1992) Workplace Industrial Relations in Transition
Dartmouth, page 199.
711 Millward et al page 200 shows incidence of sanctions short of dismissal to be 39 per 1,000
employees in the private sector.
71 Labour Market Trends April 1997.
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D. INDIVIDUAL RIGHTS

1. Raising limits on compensation for unfair dismissal compensation

Benefits

134. This measure will ensure that vast majority victims of unfair dismissal are able to be fully 
compensated for their economic loss.

Number of workers who stand to benefit

135. Each year about 40,000 people make an application to an Employment Tribunal claiming 
unfair dismissal. However, only one hundred of these result in an award at the limit. Raising of the limit 
on awards for unfair dismissal would therefore benefit only about one hundred applicants. We do not 
expect the number of applications to increase as a result of the change, since that would imply there is a 
pool ot people who have a grievance (or who might seek to make a vexatious claim), but find the 
potential award of £12,000 insufficient incentive to make a claim. The rise in the limits is unlikely to 
encourage employers to change their practices to ensure that they do not make unfair dismissals.

Options

136. The options considered were:
(a) to leave the level of awards as they are - subject to annual review;
(b) to abolish the limit altogether;
(c) to raise the level substantially - and link to changes in RPI thereafter.

Option (a)- status quo

137. The first option had drawbacks:
(i) It would mean that victims of unfair treatment might not get fully
compensated for their loss.
(ii) If the level of compensation is low, then it may increase the incentive for
employers to break the law. The level of compensation has fallen in real terms
for several years and has fallen even further relative to wages, yet, despite this,
the number of cases of unfair dismissal has doubled over the past ten years -
suggesting that the current level of compensation does not deter enough
employers from dismissing employees unfairly.
(iii) The annual review involves a resource cost for government and interested
parties, and the responses are usually the same each time.

Option (b)

138. Abolition of the limit would put unfair dismissal in line with other areas of law 
covered by Employment Tribunals. It would, incidentally, reduce the incentive for 
applicants to claim for discrimination rather than unfair dismissal. However, the 
potential for large awards (to people on high salaries) may alarm employers - as it 
might also drive up settlements. It may be better for these cases to be dealt with 
outside the Employment Tribunal system. The potential for large awards might reduce 
the likelihood of the parties reaching a compromise agreement and so increase the 
number of cases going to a hearing.
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Option (c) - proposed in Bill

139. The Government therefore sees this option as the best way of promoting fair 
treatment.

Compliance costs

140. The proposed change imposes no additional costs on employers that comply 
with existing law - so there are no compliance costs.

Other costs

141. However, about 100 employers who are found to have dismissed someone 
unfairly will face an increased award. Assuming that the average of these is about 
£30,000 (that is midway between the current £12,000 and the new ceiling) then their 
average payment is increased by £18,000 giving a total cost of £1.8 million per year 
(= £18,000 x 100), a cost that is currently borne by the victims of unfair dismissal. 
(There may be some indirect influence on the levels of settlements reached in 
compromise agreements.) These cost should be avoidable by following proper 
procedures (at much lower cost).

2. Consolidating Additional and Special Awards

142. Special awards apply where an employer fails to comply with a re-employment order that 
arises from an unfair dismissal claim on certain specific grounds (there are five of these). Additional 
awards are payable when an employer has failed to comply with a re-employment order in other unfair 
dismissal cases. These awards have minimum and maximum limits. Higher limits apply when the 
dismissal is for sex, race or disability discrimination.

143. It has been agreed to consolidate Additional and Special Awards into a single award (an 
additional award).

Number oj workers who stand to benefit

144. Figures are not held on the number of special awards but the number of applications under the 
five jurisdictions which can attract a special award is small - fewer than 350 in 1996/97.. The lowering 
of the maximum level of compensation is unlikely to affect behaviour so the number of awards will be 
unchanged.

145. On unfair dismissal and discrimination cases, there were 55 re-employment orders made in 
1996/97. 72 We do not know how many were followed by additional awards. We do not expect 
employer behaviour to change as a consequence of raising the limit.

Options

146. Options considered were:
(a) no change;
(b) remove limits and allow tribunals to award aggravated damages;
(c) create a single new award.

12 Labour Market Trends April 1997, page 152 shows the number of reinstatement or re-engagement 
orders in Unfair Dismissal cases to be 78 in 1994/95 and 68 in 1995/96. That was less than 1% of cases 
proceeding to a hearing.
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Compliance costs

147. Employers that comply with the law will not have to change their behaviour and will face no 
extra cost from the consolidation.

Othe,r costs

148. Without more information on the current split of types of awards under both additional and 
special, it is impossible to estimate the net cost of the change to this new structure of awards. Some 
awards will be increased, whilst others will decrease. This will largely depend on the decisions of the 
Tribunal hearings and is likely to fluctuate from year to year. However, we believe that the net costs to 
employers that do not comply with the law will be negligible.

3. Indexation of awards and statutory payments

Expected benefits

149. Index linking will replace the current system of reviewing annually the limits on payments and 
awards which is time-consuming, costly and produces results which are largely predictable. Index 
linking limits will maintain their real value in relation to prices so that the compensation that people 
receive does not fall in real terms.

Number of workers who stand to benefit

150. The main statutory payment concerns redundancy payments. About 15 million employees 
have been with their employer for more than two years (66% of all employees), 73 and therefore have a 
statutory right to redundancy payments. Approximately 400,000 of these are made redundant in a year 
(that is about 3%). Of those with over two years' service, a high proportion (approximately half) receive 
payments above the statutory provision. 75 Of those who receive only the statutory payment it is 
estimated that about 115,000-140,000 are at the current maximum.

151. A statutory payment is also made in the event of people being laid off - that is 
a Guarantee payment. Most employers offer better terms than the statutory provisions. 
Expenditure on statutory guarantee payments is thought to be low.

Sectors affected by statitlorv payments

152. A 1992 survey of employers for the Employment Department estimated that 20% of 
establishments made redundancies in the preceding twelve months 76 . In many cases the statutory limit 
will have no effect as workers are covered by terms that improve on the statutory provision, or because 
the workers made redundant do not qualify for payments. The statutory limit is most likely to apply in 
construction and in engineering.

73 Labour Force Survey, GB, Spring 1998.
74 According to the LFS each year in Great Britain a total of about 800,000 people are made redundant. 
More than half of the of these people are not entitled to statutory redundancy payments as they have not 
completed two years' service.
75 Spilsbury.D., Mclntosh.A., BanerjiJ. (1993) Redundancies and the Statutory Redundancy Payments 
Scheme: results from a survey of employers. Employment Gazette, July, page 324. 
7(1 Spilsbury.D., Mclntosh.A., BanerjiJ. (1993) Redundancies and the Statutory Redundancy Payments 
Scheme: results from a survey of employers, Employment Gazette, July.
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Options

153. The Government has considered two options:
(a) the status quo, with an annual review of limits;
(b) indexation, linking payments to changes in the Retail Prices Index.

154. The current system means that every year the DTI has to conduct a review that 
consumes administrative resources and the time and money of the people, employers 
and other organisations that take part in the consultation. Earlier consultation has 
shown a strong majority of respondents favouring increases in line with inflation. The 
two options are therefore likely to produce the same outcome in terms of the effect on 
redundancy payments and awards - so there is no difference in the real effect and the 
cost to employers. However, there would be savings from ending the annual 
consultation.

Estimated savings

155. The annual consultation is estimated to take up some of the time of 8 civil 
servants at an estimated cost of £7,000 (including non wage costs). 77

156. In the most recent consultation exercise there were 27 responses. Assuming 
that, on average, each response required a day's work, this would give total cost of 
£3,300. Some of the organisations consulted (e.g. employer associations) may 
undertake a full consultation of their members - in which case the cost would be 
considerably greater.

4. Abolition of unfair dismissal waiver clauses on fixed term contracts

Expected benefits

157. The ability to include unfair dismissal waivers in fixed term contracts of at least one year's 
duration is open to abuse by employers who may not have a genuine need for time-limited employment, 
and may require the inclusion of waivers in successive contracts as a way to circumvent employment 
rights. The prohibition of such waivers will discourage the abuse of fixed term contracts where the 
employment is neither time-limited nor task-specific. In turn, this will help to raise the status, and 
increase the security, of fixed term contract workers.

Number of workers who stand to benefit

158. According to the LFS (Spring 1998) there are, in Great Britain, about 826,000 people with 
fixed term contracts, but only 298,000 of them have a contract for more than 12 months. About a half of 
these are in the public sector, and a quarter are in professional occupations. It is not known how many 
have waiver clauses or how many have their job terminated in a way that might be challenged as unfair 
dismissal, but the latter/number is believed to be negligible.

77 Cost based on DTI's Ready Reckoner for Staff and Related Costs June 1998.
7!i NES 1998. Table A. 12.2 shows average earnings of officials of trade associations to be £492.7 per
week. Adding 24% non-wage labour costs gives a daily cost of £122.2.
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Sectors using fixed term contracts

159. WERS 1998 found that 44% of all workplaces (with 25 or more employees) used employees 
on fixed term contracts. They were particularly common among professional and clerical & secretarial 
staff. In education, nearly three quarters of workplaces employed professionals on fixed term contracts. 
20% of establishments had employees on fixed term contracts which ran for more than a year and 22% 
of these had contracts which included waiver clauses (i.e. 4% of all workplaces). Small employers are 
much less likely to use fixed term contracts (in WERS only a fifth of the smaller establishments used 
them) so are unlikely to be affected by this legislation.

Options

160. The White Paper (paragraphs 3.12-3.12) presented three options:
(a) prohibition of waivers altogether;
(b) restricting the waiver to redundancy payments; and
(c) promoting best practice.

161. it was stated that the last of these alone would not deter unscrupulous 
employers but complete abolition could be too restrictive. The Government therefore 
intends to restrict the waiver to redundancy payments.

Estimated compliance costs

162. Restricting the waiver to redundancy payments will require changes in contracts. However we 
do not foresee much change in current practices - as we are not aware of numbers of temporary 
contracts terminated in a way that might be seen as unfair dismissal. Costs are therefore likely to be 
minimal.

7 '' Cully et al page 8.
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Annex B

IMPACT OF ENHANCEMENTS TO PARENTAL LEAVE

This note considers the benefits and costs of proposals to enhance parental 
leave.

1. ADDITIONAL LEAVE FOR THE PARENTS OF DISABLED CHILDREN 

Numbers affected

There are estimated to be about 330,000 disabled children under 16 in 
England and Wales. Adding in 16 and 17 year olds and Scotland might add 
15% to these numbers, i.e. 380,000 children in total. Of their parents, 
308,000 fathers and 76,000 mothers (12,000 full-time, 64,000 part-time) are 
estimated to be in employment 1 .

Estimated take-up

Parents of disabled children are more likely than other parents to take 
parental leave, even if it is unpaid. There will be more occasions when they 
might need to spend time with their child, e.g. covering for vacations in 
specialist caring agencies. Take-up rates for additional parental leave are 
therefore assumed to be 50% for mothers of disabled children and 25% for 
fathers. In other words, 38,000 mothers and 77,000 fathers take additional 
parental leave.

Benefits

About 115,000 parents of disabled children would choose to use an increased 
entitlement to parental leave over the period until the disabled child reaches 
18 years of age.

Parents with disabled children are more likely to need time off to cope with 
family difficulties. Furthermore, the need for time off is likely to persist 
throughout childhood. More time off for parents would enable them to 
contribute more time towards the care of their children where this was 
necessary (e.g. in familiarising themselves with specialised equipment) and to 
help their children at key transitions in their life (e.g. when they start or move 
schools).

1 The source of the overall numbers and the employment rates for mothers is the OPCS 
disability survey of 1986, with a correction to allow for Scotland and 17-18 year olds. This is 
now quite dated although the broad findings are believed to be still reliable. Fathers of 
disabled children are assumed to have the same employment rate as men aged 35-49 as a 

whole.



More time off might also enable some parents of disabled children to re-enter 
the labour market. Employment rates for the mothers of disabled children are 
very low.

Costs

Parental leave is unpaid and there is no requirement for employers to keep 
records. Hence the cost to business of this change will be in covering for the 
additional absences2 .

As set out above, 77,000 fathers and 38,000 mothers are assumed to take an 
additional five weeks leave. In all cases, it is assumed that employers 
manage this through reallocation of work - rather than recruitment of 
temporary cover - and that the average cost of doing this is 9-15% of labour 
costs3 . On this basis, the cost to employers is £53-88 for each week's leave 
taken by employed fathers and £20-34 for each week's leave taken by 
employed mothers (April 2000 prices)4 .

The additional annual cost to employers is between £1 million and £2 million.5

2. EXTENSION OF PARENTAL LEAVE TO THE PARENTS OF CHILDREN 
UNDER 5 YEARS OF AGE AT 15 DECEMBER 1999

Numbers affected

There are estimated to be approximately 3.5 million6 children who were less 
than 5 years old at 15 December 1999. The proposed change would give all 
eligible parents of these children additional entitlements to parental leave, in 
total 1.7 million fathers and 1.1 million mothers7 .

Estimated take-up

The statutory entitlement to parental leave is unpaid. The Regulatory Impact 
Assessment prepared in support of the original Regulations assumed take-up 
of 10% for fathers and 50% for mothers.

2 Experience to date with the Parental Leave Regulations suggests that there would be 
negligible impact on Employment Tribunal caseloads.
3 The background to these assumptions is set out in Parliamentary Question 156752 and in 
the Regulatory Impact Assessment produced in response to Parliamentary Question 156754.
4 This is calculated by taking average earnings for men and women from the 2000 New 
Earnings Survey (£453 and £173 respectively - the latter is a weighted average of full-time 
and part-time average earnings which allows for the high proportion of mothers of disabled 
children who work part-time), adding 30% for non-wage labour costs, and then multiplying by 
0.09 to 0.15.
5 Calculated as following:
Fathers = 77,000 x 5/18 x £53-88 = £1.1-1.9 million
Mothers = 38,000 x 5/18 x £20-34 = £0.2-0.4 million.
6 About 700,000 children are born each year.
7 Employees with dependent children aged under 5 years and with one year's service with 
their employer. Source: autumn 1999 Labour Force Survey. Some of these employees may 
already be entitled to parental leave arising from children born after 15 December 1999. They 
would now gain additional entitlements.



Survey evidence collected by DTI in autumn 2000 found that 12% of 
employed parents who said their employers provided parental leave also said 
that they had taken parental leave since December 1999. This equates to 
about 3% of all employed parents (the difference is because many 
respondents said their employers did not provide parental leave or were 
unsure of whether they did)8 . Contrary to the assumptions made previously, 
take-up rates were identical for mothers and fathers.

Given these uncertainties and that take-up may increase over time, it is 
assumed that take-up will be in the range 3-12%, i.e. an additional 84-336,000 
entitlements to parental leave will be generated, 33-132,000 for mothers 51- 
204,000 by fathers.

However, an adjustment must then be made to account for cases where 
employers already extend parental leave arrangements to parents of children 
born before 15 December 1999. The DTI survey referenced above asked 
working parents who said their employers provided parental leave whether 
this applied to 'children born at any time 1 (which would include before 15 
December 1999). Just over half of respondents said their employer did 
extend parental leave arrangements to this group - equivalent to about 15% of 
all employed parents.

It is therefore assumed that 20% of parents of children born before 15 
December 1999 already receive parental leave. The additional number of 
employed parents gaining new entitlements to leave then becomes 67- 
269,000 (26-106,000 mothers, 41-163,000 fathers).

Benefits

It follows that between 67-269,000 employed parents will spend more time 
with their children during their early years. This will enable them to strengthen 
family relationships and cope better with key events such as settling into new 
childcare arrangements or finding schools.

Costs to employers

It is assumed that parents will, on average, take 2 weeks leave each year.

It is again assumed that all employers react by reallocating work within their 
organisations rather than by recruiting temporary replacements. The cost 
assumptions are as set out above except that the cost per week of covering 
for an employed mother's absence is estimated at £30-50 for each week's 
leave (April 2000 prices)9 .

8 Further information on these survey results, and the design of the relevant survey, can be 
found in Work and Parents: Competitiveness and Choice - Research and Analysis available 
via www.dti.gov.uk/er/review.htm.
9 A high proportion of the mothers of disabled children who are in employment work part-time. 
For this costing, a more typical full-time/part-time split is used.



Combining length of leave assumptions by these average cost estimates 
implies that the annual additional cost to employers of this extension to the 
Regulations would be between £6 million and £39 million 10 .

10 Calculated as following:
Fathers = [41-163,000] x 2 x £53-88 = £4.3-28.7 million
Mothers = [26-106,000] x 2 x £30-50 = £1.6-10.6 million.
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ANNEXURE 5

5. Main Relevant Parties Within the EC in Relation to Parental Leave: An 
Outline

The Commission
The Commission of the European Communities ("The Commission") is located in 

Brussels and its most important activities are formulating proposals for new Community 

policies (i.e. the initiation of legislation), mediating between Member States to secure 

the adoption of these proposals and co-ordinating and overseeing the execution of 

existing policies. The President and Members of the Commission are appointed by 

Member States after they have been approved by the European Parliament.

The Commission members are not representatives of their country and must act 

completely independently. The Commission acts impartially. However, it is said by 

Hartley as follows:
"The balance of power in the Community is such that, though the Commission 

is an independent force in its own right, it cannot fulfil its functions without the co 
operation of national Governments. Consequently it is very much concerned with 
national interests and one of its most important tasks is the reconciliation of national 
policies with community objectives" 1

Since the Treaty of Amsterdam, citizens of the European Community have the right to 

see all documents emanating from The Commission and it is required to send all its 

proposals to all national parliaments within six weeks of issue of the same.

The Council
The Council ("The Council") consists of delegates of Member States, each State being 

represented by a government minister who is authorised to commit his or her 

government. The Council makes the final decision on most EC legislation (unanimous, 

prior to the single European Act 1987), concludes agreements with foreign countries 

and decides the community budget (along with the European Parliament). It is the 

main decision making body and c-ordinates the broad economic policies of Member 

States. It also has budgetary authority with the European Parliament.

1 Hartley, T.C., "The Foundations of European Community Law" (1994) 3rd edition. Clarendon Press, 
Oxford



The Presidency of the Council rotates amongst Member States every six months. The 

functions of the President are to call and preside at meetings, call for a vote, sign acts 

adopted at meetings and ensure the smooth running of the Council. The Presidency is 

important and Member Stations, whilst holding the presidency, seek to achieve 

maximum progress whilst in office. Meetings are in private but since The Treaty of 

Amsterdam they are required to make all their documents available to citizens of the 

European Community.

The European Parliament
The European Parliament (formerly called The Parliamentary Assembly) is intended to 

represent the peoples of the Community. Since 1979 direct elections take place every 

five years in Member States to elect Members of the European Parliament (MEP), each 

Member State using its own electoral system. For example the UK uses "first past the 

post" rather than proportional representation. The allocation of seats per Member 

State is not proportional to population.

The European Parliament has three essential functions. Firstly it shares with the 

Council the power to legislate European laws. Secondly it shares budgetary authority 

with the Council and adopts the budget in its entirety. Finally it exercises democratic 

supervision over the Commission including the nomination of Commissioners.

One cannot be an MEP and a Member of the Government of a Member State at the 

same time. MEP's sit according to their party and not their country. For example, the 

European Socialists include labour MEP's from the UK and the European Peoples' 

party contains Christian Democrats from Germany. For MEP's on some issues, 

national allegiance is more important than loyalties to one's political group.

Committees are important in the European Parliament because matters coming before 

Parliament are usually considered first in an appropriate committee.

Parliamentary questions are an important part of the proceedings. The Commission 

must answer questions put to it. Answers are published in an official journal. The 

European Parliament can request proposals and set up inquiries. Citizens may petition 

The European Parliament.

The Economic and Social Committee ("ECOSOC")



This is an advisory body to the Council and Commission and is intended to represent 
various sectional interest. It consists, in practice, of employer groups, workers groups 
(largely trade unions) and groups of spokesmen for farmers, consumers and the 
professions.

It has to be consulted on matters relating to economic and social policy and it may 
issue opinions on its own initiative.

Members are appointed by Council for four years on the basis of national allocations.

Committee of the Permanent Representatives of Member States ("COREPER")
This group prepares the work of the Council. Its members are the ambassadors of the 
Member States to the Community and COREPER represents Member States at a 
lower level than Ministers.

Matters to be decided by Council come to it first. Negotiations with the Commission 
take place in COREPER.

The European Court of Justice ("ECJ")
The European Court of Justice ensures that Community law is uniformly interpreted 
and effectively applied. It has jurisdiction in disputes including Member States, ED 
Institutions, businesses and individuals.

There are thirteen judges appointed by the common accord of Member States and they 
are independent and suitably qualified. The judges are appointed for six year terms 
(staggered). The judges elect one of their number to be President and his or her role is 
to direct the judicial and administrative business of the Court and preside at sessions of 
the full court. Judges reach majority decisions with no casing vote for the President 

(therefore sittings always involve unequal numbers).

There are also six Advocates General. When a new case comes to court it is assigned 
to an Advocate General who researches (as necessary) and studies the case. He then 
submits his non binding opinion after parties have concluded their submissions to the 

Court.

There is no appeal from an ECJ judgement.






