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Interview with Anon Auditor 1

Date: 21/11/94

Interview time: Ihr 25 minutes.

Interview was not taped upon interviewee's request.

The interview was concerned with Units B and C on Industrial Estate 2. 

General Comments by interviewee

The MD is often not the best person to interview because he will often not be aware 

of what is going on on the factory floor. It may be that someone else in the company 

would be better equipped to answer some of the questions. Also the quantities are 

missing from the research. It would have been very helpful to have some information 

on this to make more accurate projections on levels of risk, however, I take your 

point that you are then entering the world of carrying out a full blown environmental 

audit, which as I understand it was not your intention. I am happy to comment on the 

properties you have sent to me beforehand without this "quantity" information.

UNITE.

Section 1 Questions

There were a number of concerns about the environmental risk attached to this 

property, and the majority of them really centre around the low level of awareness 

which the tenant seemed to show. However, as the interviewee pointed out this may 

have a lot to do with who I interviewed.

la) Yes. The Alkali storage on the site is a potential risk, but it would depend on 

how this material is stored. If bunding was not available then it will be slightly more 

risky, although it would be a relatively low level risk. From the storage of waste or 

raw material outside (difficult to tell due to lack of labels) it might be fair to assume 

that bunding was not available.
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lal)Low.

Ib) Yes. The absence of bunding for the drums outside is an obvious concern. The 

type of drainage system will again play a part. If it is an open drain leading to a 

controlled water then there is more risk. If it is a foul drain leading to public sewer 

then the risk will be lower.

There must be some concern over the trade effluent discharge consent to the public 

sewer, this is not least because the MD is unaware of it. However . if the computer 

print out from Welsh Water is studied it is obvious that the discharge which was 

measured was actually over the deemed limits. The oil and grease levels are far higher 

than they should be (over ten times higher). It is thought that the tenant (or possibly 

the WDA in the light of the Taylor Woodrow case) will receive a warning from Welsh 

Water quite soon concerning this breach of consent.

The sodium lactate discharge may be a possible source of these high oil and grease 

readings. The fact that the discharge has a high BOD (Biological Oxygen Demand) 

poses its own risks. In the event of a spillage it could escape to the open sewer. This 

could result in a fish kill (if it reaches a controlled water with fish in it) which has been 

the source of actions by the NBA in the past. If substantial enough it could also do 

damage to the public sewer treatment works which would obviously result in action 

by Welsh Water.

Ib 1) The possibility of water pollution is medium to high, but this will be higher if the 

drainage system outside the premises is open.

Ic) Nothing is bunded. If there are waste chemicals in the drums outside the 

premises any leakages or spillages will result in it escaping to sewer. This has the 

potential to cause damage. The skips should have lids on them. There is obviously 

the duty of care for waste, but since Biffa are the waste carriers it is likely that there 

are no offences committed under this part of the EPA.
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Id) Medium.

Id) Yes. The Sodium Lactate is a potentially dangerous substance and Health and 

Safety may be an issue for the company, but this is very difficult to assess without 

undertaking a complete audit of the site. It would be unlikely to cause major 

problems with the site however.

Idl) Low.

le) Yes. Odours from the site (a food manufacturing site will often have odours 

which can qualify as a statutory nuisance).

lei) Low. The odour problem would not be a major worry in this location, due 

mainly to other industrial users, and the relatively small scale of the operations.

If) Unsatisfactory to poor. It is not good enough.

UNTTC.

Section 1 Questions

The interviewee expressed a number of concerns about the environmental risks which 

may exist at this site. These concerns centre around the use of solvents and chemicals 

on the site, and storage of waste.

la) Yes. This could arise through poor housekeeping and storage on site. Metals, 

oils, and solvents are used on site, all are potentially contaminative and none seem to 

be stored particularly adequately.

lal) This is very difficult to judge in this case. Without interviewing more personnel, 

for example, shop floor workers, it would be difficult to judge. If the quantities 

involved were also known this would provide us with a better idea as to the potential
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for land contamination. However, the site management seems to be poor, and there 

are wastes and drums which are stored outside without bunding and without labelling 

which could lead to contamination problems. However, without more detailed 

information the interviewee concluded that there was a low potential for 

contamination of land.

Ib) The waste (liquid) must be a major concern at this site. The photograph of the 

outside of the premises is quite worrying. It clearly shows that the swarf cuttings are 

draining off excess fluid in storage in the skip. The skip should, incidentally, have a 

covering over it. It should also be remembered that the photograph probably shows 

the situation in the best light. For example, if it was raining, as opposed to a dry day 

when the photo was taken., it would probably be the case that the waste liquid would 

be running far quicker therefore creating a higher risk.

Inside the premises there did not seem to be adequate storage of the oil which was 

used as the coolant. A number of drums were sitting in the factory waiting to be 

used. These drums were not stored out of the way away from factory traffic, for 

example, fork lift trucks, and they were not bunded. Therefore, this must also be a 

potential environmental risk, which may cause a pollution incident of a public sewer.

Ibl) The risk of water contamination from this source will depend upon a number of 

factors. Firstly, the quantities of liquid waste going down the drain is a very 

important question, which is very difficult to judge. Secondly, the coolant used in the 

cutting process is an oil based product, but whether it is soluble or insoluble will also 

have a bearing on the level of risk.

Another important factor is whether the drain is a foul sewer or an open sewer. The 

foul sewer will lead to the public sewerage system and is more tolerant of pollutants, 

although without a discharge consent Welsh Water could still prosecute for 

discharging without a consent. However, if the drain is an open sewer it will lead 

directly into a controlled water, such as the nearby Baglan Brook shown in the 

location map. The interviewee did have some experience of WDA drainage schemes 

and mentioned that in a lot of cases the drains outside premises will be open drains as
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opposed to foul sewers. This will obviously have a bearing upon the level of risk also. 

If the liquid waste is draining directly into an open sewer the company, and potentially 

the WDA, are in danger of being prosecuted by the NRA. (This is the situation 

which arose hi the WDA v NRA case).

It should also be highlighted that there was no bunding hi the hard-core area where a 

few drums are being stored. This hard-core area may, as has been outlined above, be 

serviced by a surface sewer or a foul sewer. If it is a surface sewer and a spill occurs 

then the escaped liquid will be heading for a controlled water. If it is a foul sewer 

then the risk is slightly reduced since they are less sensitive than controlled waters.

Without more information it would be difficult to judge, but at the moment it would 

probably be Medium to high risk of water contamination.

Ic) Yes. There is the possibility of special waste not being dealt with properly. Is it 

being handled by a special waste carrier? There was no evidence to suggest that they 

are storing the waste properly, it may even be stored next to a surface drain, which is 

potentially very dangerous. The run - off from the scrap metals is an obvious risk and 

is potentially a criminal offence, under Section 33 EPA which is the incorrect storage 

of waste which is capable of causing environmental harm. The skips should ideally be 

covered.

The company should be aware under the Duty of Care for Waste where the waste is 

eventually taken to and deposited, to ensure that the disposal company are complying 

with the transfer note. The tenant did not seem to be aware of this responsibility.

Id) High.

Id) It is questionable whether the company need a Part B authorisation under Part 1 

of the EPA 1990 for the use of their solvents. The duty of care for waste is a 

potential problem, and so are the WIA 1991 and the WRA 1990. The COSHH 

regulations need to be adhered to, and the tenant did not seem to be aware of 

responsibilities in this area. For example, all oils should be in bunded areas, and all 

solvents should be stored under lock and key. The main storage area within the 

factory did not fulfil these requirements.
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The VOGs also need to be dealt with appropriately after the use of solvents in the 

crack checking process which is carried on within the premises.

There are also gas cylinders on site to power the forkhft trucks. The rear of the 

premises shows that a cylinder is stored without protection next to a drum which is 

likely to contain a flammable substance. This is a potential risk. The cylinders should 

be stored hi a secure place, preferably outside from a potential fire hazard perspective, 

although hi this case the majority of them were stored inside.

The other concerns would be the lack of security surrounding the unit. Children or 

vandals could walk on site and have access to the drums at the rear of the premises, 

which could be subsequently damaged.

The Health and Safety issue should also not be overlooked. The paint spraying area 

may be a potential problem, is the extraction unit satisfactory and regularly checked to 

ensure it is working properly? There was no evidence of this general level of 

awareness hi the interview. Are employees provided with safety apparatus when 

using the paint spraying equipment, and are they monitored to ensure that they are 

actually complying with any guidelines? Again the interview with the tenant did not 

provide any evidence of this level of awareness, and there must be some doubt as to 

whether the tenant is complying with all statutory legislation.

Idl) Medium to high.

le) No I cannot envisage any problems of this nature,

lei) N/A.

If) The interviewee would describe the environmental management practices of the 

tenant as being inadequate. The lack of awareness and control of its environmental 

responsibilities was something that the company should try to redress very quickly.

Section 2 Questions 

2a) Yes.
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Bl(a) would probably be a very low risk category.

Bl(b) would certainly allow potentially polluting activities to be carried on within 

them. For example, laboratories are an obvious example. The development and 

research of products can also involve the use of chemicals and substances which can 

cause water pollution problems, if not land contamination problems.

Bl(c) this is a category that can also contain potentially polluting activities. The 

interviewee did not expand and outline any uses which had caused problems in her 

experience.

B2 This is a group which can cause pollution problems. The respondent used Unit C 

as an example, it was a B2 use, and a potentially polluting use was being carried on 

within it.

B8 This would all depend, of course, on what the tenant was storing. However, it 

could be that dangerous substances were being stored on site without special permits 

being necessary, therefore, it would not be difficult to envisage a landlord tenant 

situation. If certain substances were stored which were potentially hazardous and the 

site management was not up to standard then there is a potential risk. Long term 

storage will obviously bring with it its own risks, e.g., that chemicals or substances 

will slowly seep into the ground/concrete and cause contamination. Alternatively, 

poor management practices could involve accidents occurring and the spillage of 

dangerous substances. The absence of emergency procedures will mean that the 

worse effects of the pollutants will not be mitigated which could mean the difference 

between an environmentally damaging incident and one which can be prevented. 

Therefore, it is not only the land use which is important, it is what the tenant is 

actually storing, and of course, whether the tenant has developed an environmental 

management system or not.

The other point to remember about such properties is the ancillary use to which the 

property may be put. In a lot of circumstances vehicle maintenance and repair is 

carried on to keep the distribution lorries in good condition. This activity can be very 

risky, with asbestos hi breaks, oil spillages, petrol and diesel storage, and the usual 

washing down of trucks before they go back out on the road. Here again we come up
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against the ignorance of some operators. The washing down of trucks will obviously 

involve large amounts of water, detergents and oils and grease from the vehicles. If 

this is running off into an open sewer, i.e. it leads directly to controlled water there is 

a potential water pollution incident, not to mention the long term possibilities of land 

contamination. If the outside drain is direct to sewer then the risk is reduced but it 

still exists.

So I would say yes there are potential problems with the Storage and distribution 

uses.

Group Three Questions

3a) Yes.

3b) But this is a very difficult question to answer, and it should be qualified. The way 

BS7750 has been written there must be a continual commitment to improving the 

company's environmental performance. As long as there is a competent person in the 

company who is overseeing the work, categorising which objectives to achieve, and in 

which order, and they are reviewing their procedures then yes, 7750 will reduce the 

likelihood of environmental incidents occurring on site. Also, which is one of the 

most important aspects of environmental risk reduction, are the staff receiving 

adequate training in environmental matters. I think 7750 caters particularly well for 

this aspect, and it will certainly reduce risk in this respect. The other major advantage 

of 7750 is the framework which provides for the communication of policies to all 

members of staff which is very important. It allows the company to set objectives to 

categorise the threats which it perceives, so a logical order can be developed for 

dealing with environmental risks, starting with the higher risks first.

However, there must be a possibility that a tenant certified to 7750 will still be 

carrying environmental risks, because they have either undertaken the preparatory 

review very poorly (which is not part of the assessment to achieve 7750) or that there 

are no competent personnel in the company who can interpret the results and 

implement an effective system. It could also be that the management do not want to 

implement some of the necessary parts of the system because of the cost implications.
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Therefore, there must be less potential but it is by no means straight forward. 

3c) Yes, definitely.

I think the tune is fast approaching when companies will have to have 7750 or some 

other scheme in order to satisfy then- potential customers. In the case we have 

discussed today, I noticed that the MD of Unit C actually said that he had come under 

pressure already. That is absolutely right, his customers (BP, Shell etc.) cannot afford 

to be seen to be selling their environmental responsibilities down the supply chain, 

therefore, it is very important that companies try to improve their environmental 

performance,

3d) Yes, to all of them I personally have been involved in a case where we saved the 

company over £20,000 a year through waste disposal costs.

Any other potential savings. I would say the avoidance of court appearances and 

prosecutions.

END OF INTERVIEW
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Interview with Anon Auditor 2

Date: 29/11/94

Interview time: Ihr 35 minutes.

Units G and £ - Industrial Esate 1

NT I have visited the sites that we are going to discuss and made some 

investigations, however, I appreciate that you would usually base your risk 

assessments on more detailed information. So, well if we could just work through 

them how you want to and see how we get on.

AA Yes I agree. The information is not as much as I would usually work with, in 

order to make specific judgements about the levels of risk, as you will see as we go 

through the questions you sent me, some parts I have not answered because I feel that 

I would have liked more information. Having said that, what I think you have done is 

fine and very interesting. It also allows us to discuss the types of potential 

environmental problems that may be present, but perhaps with less detail about the 

probability of problems occurring.

So really I think the best is for us to go through the answers and describe what I 

thought.

la) In terms of both sites really, and the question of land contamination. Yes there is 

a possibility of land contamination based on the information that you have given me. 

This is because contaminative materials are being used, so there is always that 

possibility. Obviously where a site has implemented an EMS then this risk is going to 

be lower.

NT Would it be easier for us to go through one unit at a time or is it easier for you to 

go through them both together?

AA Well, I have answered them together really, so my answers I have here are 

relevant to both. Obviously some things will be different. For example, question la)
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Unit G do not seem to have such a definite EMS in place, Unit E seem to be a lot 

more aware of potential problems. So the answer would cover both, although there 

may be more risk attached to Unit G because they do not seem to be aware of their 

responsibilities, although they seem to be using fewer contaminative materials. 

Whereas Unit E seem to have more sources of contaminative materials but they may 

be better managed. So it is hard to judge the levels of risk. But in both questions 

here the answer is the same, they are both capable of causing contaminated land.

NT In the case of Unit G for example, is it because they are using solvents that that 

makes them capable of contaminating land?

AA Yes, it is because they are using chemicals like solvents and other chemicals 

which the tenant has mentioned, that I would say they are capable of causing 

contamination problems. However, the risk of this occurring may be low if only small 

quantities were being used, which on the face of it seems to be the case here. 

However, they can still spill chemicals either onto land or down a drain.

NT Yes, I had a similar issue with another tenant on the estate. They had external 

storage of paints and solvents (or potentially that is what they were storing) and the 

drain close by was potentially to controlled water - as opposed to public sewer- now 

as I understand it that would make a big difference to the potential risk level of a 

pollution incident occurring.

AA Yes absolutely. There would be risks with either, particularly with a spillage 

because there would probably be a large volume of liquid, but the risks would be 

higher with an open sewer because the controlled water ability to absorb pollution is 

obviously less than a public sewer's where the water ultimately gets treated.

For example, if we look outside the rear of Unit G, there is a potential risk there. The 

drums are not bunded, now if they are full of waste for example, and a spill occurs, or 

even if there was slow spillage, then the effect on a controlled water could be quite 

damaging and they are looking at a possible Sec 85 Water Offence and possible clean 

up liabilities. This is made far more likely by the absence of bunding around the
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drums and the fact that the company has low levels of environmental awareness, if 

leaks were occurring it is possible that the company would not even spot it because 

they would not carry out the necessary checks. In a situation where you have an 

EMS we may find that the company would check the drums regularly, well they 

would be bunded anyway but you get my meaning.

lal) I can't really say about the possibility of land contamination, if we actually did 

the audit ourselves and perhaps spent a whole day at the site talking to all relevant 

members of staff. A lot of it you see depends on housekeeping, what are they doing 

with excess liquid and solid raw material waste, is there an obvious waste stream that 

is being dealt with properly or is it less definite than that? So in that respect it would 

probably be difficult to judge if it was a high, medium or low risk situation.

I mean we can see that they have contaminative materials on site, and that there may 

be a lack of bunding when there should be and a low level of awareness of the person 

you interviewed. However, I would like to know the level of awareness of the 

persons you did not actually interview, and see how they work. There are two things 

there, firstly, that the trouble with an audit is that it is a snapshot, you don't know that 

the minute you leave the site if they start acting normally again, in which case your 

risk assessment is all to cock. Secondly, it may be that the man you spoke to at Unit 

E is very clued up on environmental issues and has written a policy etc., but we do 

not know how the line operators, those actually canying out the work, are doing what 

they are told or what he thinks they are doing.

Therefore, we know there is a potential to do damage, but the risk assessment of that 

is very complex and even a day audit by experienced auditors sometimes is not 

enough. So it is very difficult to say whether it is high medium or low.

NT But there is a possibility there, it is just that more information would need to be 

provided for you to make a judgement about the likelihood of that risk developing. 

So if the Unit G unit was a unit where they were just storing video cameras and 

carrying out office type functions then there would be no risk of contamination 

problems?
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AA Yes, it is the processes which are important. It is because they are using that 

type of material, it all depends on their processes.

NT So it does not have to be noisy, it does not have to be massive, for it to cause 

land contamination problems. So a little place that is quite quiet, looks nice from the 

outside, etc.

AA Yes that is right, the only thing with the size is that you are probably talking 

about larger amounts of contamination, or more serious levels of contamination with 

larger units involving larger processes. But if you are concerned with the risk that 

contamination can occur as opposed to the level that might occur, which is very very 

difficult to determine, then it is possible that land contamination can occur wherever 

contaminatrve materials are used, and at both these units contaminatrve materials are 

used.

Ib) AA Yes again. Where we just talked about the drainage scenario. 

Contaminatrve materials are in use, awareness possibly is low, in one organisation 

rather than the other, solvents can cause a risk. If there is somebody not controlling 

environmental affairs within an organisation, then awareness will not be very high 

amongst employees, then there is obviously a possibility of solvents, for example, 

being poured down where they should not have been, you know this is not good 

house keeping. This would probably be more noticeable with Unit G that with Unit 

E, from the information that you have given me. For example, the Unit G Manager 

was not aware of the Duty of Care, if that is the manager, what are the employees 

like? So yes, again there is a possibility, in both these cases water pollution could 

occur. It could occur in the poor storage of chemicals on site as we have just 

discussed and the use of solvents. But we will also be interested to know what is 

going on inside and how they dispose of their liquid waste after their activities.

Ibl) Again, I would want to reserve judgement on the risk level of this until a full 

audit of the site had been carried out, which would provide us with more information. 

You know because it depends on the house keeping, and levels of awareness.
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Ic) Yes, I put yes for that. Mainly Unit G because of the drums. The drums 

probably wouldn't contain expensive material outside, because they are not secure. 

Therefore, they could be waste, in which case they could be storing it in a fashion 

which may give rise to potential environmental problems which would be a criminal 

offence and possibly clean up action in the worse case scenario.

As you mention in your report, the fact that the site has been subject to vandalism 

would suggest that they perhaps should be careful with what they leave outside lying 

around. If an act of vandalism was to cause a pollution incident then the company 

could well be liable.

Id) Again I have not ranked these as high, medium or low. 

Id) AA Yes, is the answer to this.

Do you know if they monitor their air emissions because of possible non-compliance 

with Part A or B of the EPA?

NT Yes, I think they do. They monitor what they are doing hi terms of air emissions 

to ensure compliance with the EPA. The same with the discharge consent that the 

company had, they monitor this regularly to try to ensure that their limits set by Welsh 

Water are not broken.

AA That is taking their word for it, which is all we can do of course. But it would be 

a necessary requirement, and an important one, for that company to ensure that it 

stayed within its IPC authorisations. It could be quite serious for them if they didn't.

Unit G are not applicable in this respect because they do not need a LAAPC 

consent/authorisation.
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There may be a risk, certainly with Unit G, that if those drums do contain waste then 

they are storing them incorrectly and this could result in a statutory nuisance. But this 

is not certain. It would probably be quite unlikely actually.

NT Or if vandals disturb the waste then problems will again develop. 

AA Yes, that is right. 

Idl) No comment made.

le) This would be very unlikely that third party would have cause for a civil case. It 

is on an industrial estate and, therefore, noise would not necessarily be a problem. 

However, now that I mention it I can recall reading something about this in your 

notes.

NT Yes, the Local Authority have investigated several complaints by local residents 

concerning noise nuisance from the estate. It is thought that this is emanating from 

the Unit E Factory and one other factory on the estate.

AA Well then there is a potential problem. But I wouldn't envisage an action in civil 

law for that. The LA could require them to reduce the noise levels of the offending 

machinery but that would be criminal law.

lei) No comment made, but from previous comments it seems very unlikely. 

If) I would say satisfactory for Unit E, and quite poor for Unit G.

Unit G for example, are not aware of things such as Duty of Care, written procedures 

training for personnel etc. There are certainly low levels of awareness within that 

company that could cause problems. 

Group Two Questions
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2a) AA Office uses other than class A2 would seem to me to be a use where 

potentially contaminating substances were not involved. Not normally anyway.

Research and Development is definitely yes. They use all sorts, again it might be 

solvents.

NT And again this research and development use which can cause contaminative 

problems would not have to be a very large organisation or site. I mean it could be 

quite small in an innocuous looking industrial unit. The unit occupied by G is quite 

clean and looks quite small....

AA Yes, if they have not got the systems in place then they will be running the risk, 

the size of the property will have very little to do with it, it is the material and liquid 

they are researching and the waste which is generated as a result.

Yes, for industrial processes.

Going to back to the research and development property it may be that they have 

contaminative materials but by being such a small outfit they do not perceive any 

environmental problems exist. They may not think that their activity warrants such 

stringent precautions. Whereas in fact they do and they need to manage their risks 

more effectively. So in some ways perhaps a smaller R & D property could be more 

risky.

2a) AA There are many land uses that can have potentially contaminative uses. 

Some of which we have covered and two we have looked at today.

It all comes down to what they are doing on site, are they using material which could 

cause problems? These could be solid or liquid materials.

NT The reason for this part of the research is to try to determine whether investors of 

property, which includes insurance companies and pension funds, for example, carry 

environmental risks in their property portfolio which is caused by the current activities
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of the tenant. Because they do not tend to buy heavy industrial type property, which 

tends to be owner occupied, it may be that they feel they do not carry any risks. What 

I am trying to discover is that, by holding industrial property found in these various 

classes, will they in fact carry this type of environmental risk?

AA Well obviously the potential is there. It may be that they use the materials and in 

that case it seems fair to assume that they will be subject to this risk. It all depends on 

the type of activity the tenant is carrying on, and of course other factors such as 

drainage and geological make up of individual sites, and not forgetting whether the 

tenant is actually involved in Environmental Management. The EMS would also be 

relevant to this point.

2b) Looking at general industrial, there are obvious problems here. Again it comes 

back to what they are actually carrying on, but manufacturing would certainly fall into 

this group.

NT Again it could be that property investors hold this type of property. The fact that 

most environmental problems associated with current uses are going to stem from 

heavy industrial properties, for example chemical refineries and energy stations, 

because of the processes and their shear size, has not been overlooked by property 

investors. But what some of them have failed to do is recognise that, well, they have 

a complete disregard of everything else, what they are saying is that there are no 

problems with current uses of everything outside the Special Industrial Groups. And 

what I am saying is that there are problems, but it will be dependent upon what 

exactly the tenant is doing and have in mind the site specific factors. Some of them, 

for example, could be occupying a Bl unit that looks nice from the outside and is 

quite small, but actually they could be using contaminative materials. In which case if 

they have low levels of environmental awareness, there are risks there that 

contaminative land or other environmental problems could develop such as 

discharging to a public sewer when they should not be i.e. without a discharge 

consent or that they allow run off into an open sewer and the landlord could 

ultimately become liable.
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AA You are certainly right in that it doesn't have to be a big property, or smelly or 

loud process to cause environmental problems, all sorts of things could happen hi 

certain types of properties, it just depends what the tenant does. Also of course, the 

lack of an EMS or any environmental awareness would just make a situation worse, 

any potential problems are far more likely to occur, without environmental 

management, or low levels of awareness than when it is present.

And again remember that the tenants themselves may share the view of the property 

investors, i.e. that they are a small unit operating in a Bl type situation therefore, we 

could not possibly need an EMS to reduce our potential environmental risk. But as 

we have seen, such as Unit G, perhaps they are wrong in making that assumption. 

You know because the process is not running an oil refinery they have nothing to 

worry about. Again they would be wrong. I mean obviously large scale 

contamination may be less likely at Unit G but this should not be reflected by their 

ignorance. What I mean is because they think it is not an issue, they do not take 

action to reduce the risk of it occurring therefore it happens. Therefore, even in these 

smaller situations the issues can not be ignored.

2c) NT What about storage type premises?

AA Yes, there are potential problems with them depending of course on what they 

are storing. There was warehouse in Switzerland storing chemicals in the late 80s or 

early 90s, and an explosion occurred. This was obviously a major problem. The 

company were called Sandex or Sandox.

There are other cases of storing dangerous chemicals which has subsequently resulted 

in problems, which have been reported in the press.

Group Three Questions.
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3a) Yes, in theory the risk will be reduced because obviously of good housekeeping 

and monitoring and the whole system. You know the implementation of an EMS 

must increase the level of awareness right across the company, all levels of personnel 

which is where the awareness should be. With performance indicators being used and 

being acted upon then yes, without doubt the EMS would reduce the likelihood of 

environmental incidents occurring on site.

The procedure to adopt an EMS is quite rigorous, you know they don't just hand 

them out willy nilly.

NT I would agree, I would not argue that it is the answer to every environmental 

problem a company may have, but if a company is certified they must have done quite 

a lot. So I can't see that the same level of risk would be related to a company that is 

not certified to BS 7750 and a company that is. You know, if there is a company with 

low levels of environmental awareness and you have a company with 7750 you must 

have a reduction hi the level of environmental risk.

AA Oh yes, the thing is the procedures which a company would have to undertake to 

become certified are quite comprehensive. Therefore, if a company was undertaking 

these procedures anyway, because it was a well managed company, for example, then 

it would be likely that that company would attempt to gain certification anyway. The 

advantages of having 7750 on the office stationary can be quite large, so one would 

imagine that anybody that had procedures hi place would go for 7750, they would be 

silly not to.

3b) AA Starting from the environmental policy and the organisation of personnel, 

the communication by relevant personnel of what the company's policy was would 

obviously raise the awareness of employees from board level right down to people 

working on the shop floor.

By the register of regulations you know what legislation you must be complying with.
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Further on along the loop when you have got your performance indicators you can 

assess your risk measures by undertaking your audits. This will allow you to check to 

determine whether what you are doing is actually working.

So throughout the whole implementation of the EMS there must be an improvement 

of awareness, it becomes very routine. The emissions monitoring and discharge 

monitoring will become a standard function of certain personnel, they will be aware of 

what they are doing, and perhaps more importantly, why they are doing it.

The documentation of everything which is going on on the site. This also helps to 

formalise everything.

The audits, whether carried out internally or externally, you can identify areas for 

improvement, and again minimise risks. The regular checking to make sure that 

everything is running to what your policy is saying.

So the whole implementation will go some way to reducing risks of contamination. I 

mean there may still be one or two problems but it will be mitigated by the 

introduction of such a system, everything will be monitored so problems will be 

detected earlier on etc.

3c) For the improvement of competitiveness, then yes this is possible. The company 

could be perceived by customers and clients as being a company that satisfies their 

own aims. For example, as the concept of environmental management is becoming 

more popular, and more companies are becoming involved, there are more enquiries 

being made of companies' environmental credentials. So B&Q, or BT are looking for 

suppliers who do not only satisfy them on price, quality and delivery tune, they also 

want the supplier's environmental performance to be of a certain standard. This is to 

satisfy their own environmental policy which may say that they deal with organisations 

who have responsible attitudes to the environment. What better way is there of 

showing that you have a responsible attitude than being certified to BS 7750. It will 

allow the larger organisations to have faith in what a company is doing without having 

to investigate the company themselves. This will then have a ripple effect where the
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supplier then starts asking question of its suppliers, and so it goes on. So I can't see 

how the implementation of an EMS can fail to improve a supplier's attractiveness to a 

potential client/customer, it must do this.

Also at the moment companies like B&Q have to put a lot of faith in a potential 

supplier's environmental policy statement, because it is expensive for them to find out 

if the company does actually do the things it says it is doing. There is a big difference 

between a policy statement saying "this company is committed to reducing CO2 

emissions associated with its activities" and a company that has an EMS in place to 

ensure that these emissions will actually be reduced, or that a system is in place to 

deal with this issue. A the moment the B&Qs can't get at the absolute truth if you 

like. But in the future the detailed questionnaire that they use to try to get to the truth 

may be replaced by a simple question, "Have you become certified to BS 7750?

The lower insurance premiums has reduced risk for many companies and I know of 

one or two who have been successful in obtaining reductions in their insurance 

premiums. But I suspect this will depend upon the bargaining strengths of the 

company seeking insurance. A large company may be able to negotiate, but I do not 

know whether a small one will be able to. I think there is more to it than EMS or no 

EMS, but again the system will help.

The same can really be said about lower lending rates on loans. This again could be 

aided by a company having an EMS. This EMS will make the bank more secure in its 

loan to a company, because it will reduce one of the many risks that banks have to 

deal with.

It is all perhaps too early to say one way or the other whether it will deliver a 

competitive advantage, I think each case would have to be dealt with on its own. 

Some companies may benefit more than others. Also some companies may find it 

cheaper to implement than others. There is of course an initial investment in terms of 

the environmental consultant that is brought in, or the company employs an 

environmental manger, and the time of the company is taken up. But after this the 

benefits start to appear. For example, waste minimisation, raw material use reduced,
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lower energy consumption etc. Now some companies are going to benefit more than 

others from these benefits, and some companies are going to find the implementation 

costs are lower. A classic example would be whether a company has BS 5750. With 

these systems already in place and the attitude of employees is that they have worked 

with systems before then it may be that 7750 takes less time to implement, and is 

greeted with less suspicion from employees.

3d) I think that we have really covered this section, my experience would suggest 

that companies can reduce costs and improve efficiency by introducing an EMS, some 

of course more so than others.

END OF INTERVIEW.
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Interview with Anon Auditor 3

Date: 15/12/94.

Interview time: Ihr 25 minutes.

AA I just want to say to begin with that I am happy to do this interview otherwise I 

wouldn't have agreed, but that anything I give you must of course be treated in 

confidence and that it is an opinion which is not insured. You do not make any 

financial judgements on any advice or information I give you today.

NT Yes, that is fine.

AA How do you want to do this?

NT the first question I do have is about drainage. Is it usual that the drains outside a 

property on an estate for example, would be open sewer direct to that brook as 

opposed to public sewer?

AA Oh yes absolutely. It is likely that it would be, because in theory surface water 

drains should only take storm water, i.e. rain water. Therefore, at worst you have the 

wash off from a site. If there is perceived to be a problem then normally a site would 

be required by the NRA to discharge then" storm water run off to foul sewer and not 

to surface water drains. But yes, if there is not perceived to be a problem then it is 

quite usual for surface water run off to go directly to controlled waters.

I mean this is probably leading up to a question concerning Unit C is it? This is the 

one with the swarf storage problems.

NT Yes that'sright.

AA Well yes they have a problem. It certainly is a liability on their part, but at the 

same time it is up to the NRA to regulate.
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NT In my correspondence with the NRA they have told me that there are no 

discharges to controlled water, now I assume that means there are no discharges from 

the processes inside the building going to controlled water, in fact they actually say 

they are going to foul sewer.

AA Yes, that is almost definitely what they mean by that, they are talking about trade 

effluent discharges.

NT So normally, where you have a normal industrial estate the drains that you see 

outside premises are to controlled water?

AA Yes, unless the NRA on receiving the planning application, or being consulted 

during the planning application, perceive there to be a risk, in which case they may 

ask the drains to go to foul sewer.

Group One Questions 

UnitC

NT OK shall we go onto the units? We can start with C if you like. They are the 

company with the swarf problems.

As I say here they were involved in an engineering process where they were cutting 

metal to shape to form objects to be used by equipment which drills for oil on oil rigs. 

They had a paint spraying area within the factory, they used some oil as a coolant, and 

some solvents to clean things up, and there were some paints.

la) AA In answer to the first question my answer is maybe. It is very difficult for me 

to be specific without actually having been on site, but what I have done with all these 

questions is answered from the point of view that if it is a potential problem then it 

must be a risk.

So, in no particular order, the areas I have said there may be contamination from is as 

follows.
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Oil coolant spillage on to the concrete floor. Concrete is permeable and porous to oil 

and oil will seep through concrete so if there is significant spillage on the concrete 

floor over a period of time you will have contamination of the land underneath.

There is a possibility from oil storage there is no bunding, therefore, any leakage or 

spillage could certainly cause contamination.

Obviously from the swarf storage skip.

NT Would you be worried about land contamination from that as well?

AA Yes.

So those are the prime areas. What I didn't know was where there paints, solvents 

are stored etc. Are they stored outside, if not where are they stored?

NT I think they were stored inside because I didn't actually see anything outside the 

premises which resembled a store for chemicals.

AA Well anything that is stored outside if it does not have a leakage defence or 

spillage containment, there is a potential for contamination.

NT What did you think of these drums that are left here next to the door? Do you 

think they are empty waste drums, or full of raw material?

AA Can't tell. You have the hard surface area there, but there it looks like gravel 

alone, so it could be gravel on top of gravel. But anyway there is no containment 

there so there is certainly potential. Also if you look you will see some signs of 

staining on the brickwork on the ground here. I don't think it is dampness it looks 

like staining to me. Brickwork is less porous than concrete but cement will allow any 

cnntaminative material to go through the cement holding the bricks together. Cement 

will crack over a period of time and it will allow liquid to pass. It is not a big area but
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it is an area that may be contaminated if the drums have leaked, or a spill occurs. 

Without being on site all I can say is that there is definitely potential there for 

contamination of land to occur.

NT I appreciate that, that is fine. OK.

lal) AA In terms of trying to rate the risk as high, medium or low I can't. Not 

without a full audit I can't. But from what I have said hi answer to the previous 

question you can possibly draw your own conclusions.

You could of course have a mixture of the three answers. It could be that there is a 

high potential of contamination of land, but the likelihood of this contamination being 

significant would actually be quite low. Or it may just not have happened but the 

potential is there certainly.

Again who knows if those drums are there all the tune or they were there for a few 

minutes only? Also the potential for leakage to occur from a drum will be 

significantly reduced if it stored in a properly constructed store away from the main 

building, with a permeable membrane. There will be less chance of corrosion with it 

being covered. If it is stored hi the open then the temperatures and wind and rain are 

likely to do damage. It also depends on how long the drums are stored on site also. 

If they are not there for long then there is not likely to be any corrosion.

Ib) The answer to this is yes, even without me having to visit the site. But based on 

the information as presented. I think there is more than potential for contamination 

from the skip, I think it is actually happening from what I can see of it. Again it 

depends on your definition of water pollution, do you include groundwater hi that?

NT Yes.

AA OK. Well you are certainly going to have potential for pollution of the sewer, 

and/or surface water run-off from the swarf storage skip and the solvents. But the
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information on where the solvents are stored is incomplete and so I couldn't actually 

be sure. But obviously anything spilt on the land has the potential for groundwater, it 

just depends on what the groundwater regime is there on that site.

A lot of processors are not aware of, and they should be there is no excuse for not 

knowing, is that you can't just put anything down the sewer you want to. It seems to 

me that this company has not got a clue frankly on what their responsibility and 

liabilities are.

Ibl) No comment made

Ic) Is there a possibility of waste being disposed of or stored incorrectly? The answer 

has to be yes because there is obviously no containment on the swarf skip, and that 

would be waste material.

NT So they are potentially transgressing section 33, by virtue of the skip without 

containment.

AA Yes, well it is more than potential in this case, from what I can see it is actually 

happening now. If we look at the photo we can see what is happening, and how 

easily it could be rectified, contain the skip properly. It is a stupid place to store it.

Again in terms of waste handling procedure do they have any? It doesn't appear that 

they do.

NT I am not aware of any, and it would have been a question, there just seemed to be 

a low level of awareness.

AA I suspect they have not carried out a duty of care audit. Based on what I know 

about the company from this information, it is likely that they have not.

NT What about the paint spraying activities and the use of solvents to clean etc.?
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AA Well there is no particular problem unless they are doing it incorrectly. If the 

solvents are stored properly and after they are used are taken off site by a licensed 

waste disposal contractor then no problem. The danger is that the low level of 

awareness that this cony any seem to have they could be doing it wrong and not 

making these arrangements, and simply pouring the stuff down the drain when they 

are done. This would all be part of their lack of waste management.

If he is as unaware of environmental legislation as he appears to be then he is not 

going to have a clue about waste handling procedures, I would guess. I would guess 

that this company would not benefit by a visit from Welsh Water, NRA or the local 

Waste Disposal Authority either. All three of those bodies would be interested in 

what you have here.

Id) I wouldn't be prepared to say about the possibility of it being disposed of 

incorrectly, unless I had visited the site. But again you can probably draw your own 

conclusions from my other comments.

Id) Again the answer is a qualified yes or maybe. They may well require an 

authorisation under Part B depending upon the quantity of paint they are using, and 

the quantity of solvent hi the paint. The onus is on the operator to ascertain as to 

whether they require authorisation or not, on the other hand most local authorities 

have been pro - active hi approaching operators of processes which may require 

authorisation under the act. I don't know whether Port Talbot Borough Council have 

had such a policy or not.

Certainly they are likely to need a trade effluent discharge consent. Both in terms of 

the solvents and possibly the oil as well.

I am not 100% certain how then- solvent waste is stored.

NT The problem I had is that I interviewed one of the directors, as opposed to the 

guy on the shop floor doing the process, but the director should still know because he
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has ultimate responsibility, but sometimes the director will not know. But I didn't see 

anywhere when I was walking the site where this waste solvent was stored, I think 

they could have been just washing it down the drain.

AA Well yes this would not surprise me, and I have seen it before. So it is a potential 

problem for this company. They seem to have very little idea of their responsibilities 

so it would not be surprising if that was indeed happening.

NT So they should have a consent to discharge to sewer, or they just should not be 

discharging to sewer untreated solvents?

AA Well it would depend, they may or may not decide they need a discharge consent, 

it would depend upon the volume as much as anything. They may decide that they 

can't dispose solvents to sewer, well I know damn well they won't let them discharge 

solvents directly to sewer.

NT So they would then say, don't do it, recycle or arrange to have your solvents to 

be collected by a carrier and disposed of off site?

AA Yes.

It also doesn't appear that they have carried out then" obligations under duty of care. 

It would appear that their waste handling and waste disposal is just not up to it.

Idl) No comment made.

le) I don't think so, nothing is immediately obvious. But you would need to go on 

site. A lot would depend upon material storage on site.

lei) No comment made. 

Environmental Management Systems,
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If) I originally circled as being unsatisfactory, then re circled as being poor. Because 

it is poor. There does not seem to be any attempt to find out what their obligations 

are. You can be critical for not having an EMS in place but not being aware of their 

legal obligations puts them on a much lower rung of the ladder. They may be aware 

of thek obligations and for whatever reason not comply with them. But to just not 

investigate is even worse. If they knew anything, that a leaky skip near a surface 

water drain, common sense would tell you that you are likely to cause pollution and 

one would hope they would move it. But this company are just obviously not aware. 

The fact that they may need a part B authorisation and they have not is not quite so 

serious, we can forgive them for that, there are plenty of others like that.

The interesting thing of course is bearing in mind who their clients are, I am amazed 

that they have not had pressure from their customers.

NT Well they have to an extent. It should say in there somewhere about the Director 

mentioning that they may have to get 7750 to satisfy their customers, not because 

they necessarily want.

AA Well I am surprised that he hasn't done anything yet. You know BP and Shell 

for example, have been doing these supplier audits for two or three years it can only 

be a matter of time before it really starts to impact on companies like these, they have 

just got to take notice if they want to stay in business.

Most of the larger companies are sending out questionnaires at least, some of the 

larger ones are even going further and undertaking audits of their suppliers. B&Q, 

British Airways, British Telecom, the Rover Group, and Ford are all looking at these 

issues. Toyota and Rover have certainly made site visits to companies to check what 

they are doing on an environmental basis.

NT Would you like to move onto unit two, we can look at the other questions at the 

end because they are general.
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AA Fine, OK. 

UNTTF.

Now then Unit F.

la) again the answer has to be maybe. It is perhaps a little less positive than the 

maybe we gave for the last unit, but it is still a maybe. One thing I was not sure about 

was the storage of raw and waste material, now I can see them outside here, in which 

case there has to be a potential for contamination. I mean if they are stored there all 

the time then there is a problem, it is a danger, we can cover the ground we have with 

the other unit about leakage and spillage. Again a lack of containment.

The isolite and styrene is stored in the flame stores according to their "procedures for 

handling waste" which you also sent me. This is stated in section 4 of that response. 

It says that this liquid waste is placed in empty containers which are clearly marked. 

Now empty containers are never empty to start with, unless they are washed down. 

Typically there is going to be 100 ml or maybe half a litre left in the bottom of the 

drum. So this has to be checked. The empty drums tend to be older and therefore, 

more susceptible to corrosion, so it would be interesting to know how long their 

drums are left on site. It would also be necessary to determine whether the flame 

stores are bunded or not, it does not make this clear. It may very well meet the 

requirements of various flame regulations but is it bunded, so again if you have a 

spillage what will happen.

No other comments really on that particular section.

NT So the potential for any problem if it was there is drum storage.

AA Yes. Whether it is raw material or waste. It is a question of whether there is any 

spillage containment really. I mean these drums in the photograph could have been 

stored on made up ground for example. In which case obviously the potential for 

contaminating the land is much higher than if it was a concrete surface.
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lal) No comment made.

Ib) is there a possibility of water pollution? Again there is a possibility from the 

exterior drum storage. We would need to know more information on the exact 

location of surface water drainage, or foul drains.

Ibl) No comment made.

Ic) is there a possibility of waste being stored or disposed of incorrectly? I would say 

yes. It is a qualified yes, there is a possibility. They have waste handling procedures, 

but do the company enforce the procedures? It is all very well having procedures but 

who is responsible for enforcing them on site, who makes sure the staff follow the 

procedures? Obviously if stafifhave been trained that minimises the risk even further.

Again general comments, it is certainly our experience almost without fail that if a 

company goes to the trouble of making then- employees environmentally aware, it may 

only require an hours training or an hours talk per year, almost without exception you 

will find the likelihood of somebody doing something silly is significantly reduced. If 

employees are aware of the Environmental Protection Act and that if anything 

untoward could have serious consequences for the company and therefore their own 

jobs, they are far less likely to do something stupid. Generally it is that people aren't 

aware rather than people being malicious.

NT So if this company has provided this policy and seem to be more aware of 

environmental issues, you would assume that the level of awareness in this company is 

higher than, say Unit C?

AA Absolutely, yes. Most Japanese companies are quite environmentally aware as 

well. So I would be pretty sure that they were more aware than Unit C. But what 

you say about the company providing the policy and telling employees about the 

issues would generally improve levels of awareness.
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NT So if Unit F were undertaking the same activities as Unit C, hypothetical I know, 

but they are a Japanese company and they have a policy and the level of awareness is 

higher......

AA There is a lower risk, yes. It all comes down to management it is all very well 

having procedures, if the management do not enforce those procedures there is no 

point in having those procedures. Because if the start, however aware they might be. 

if they know there will be no enforcement, the procedures may just as well not exist. 

So I would agree that awareness is crucial to reducing risk, but it should be 

accompanied by an element of discipline as well. It is sometimes a lot easier not to 

comply with procedures than it is to comply with them. Half a drum lying around and 

the manager tells you to have a clear out, it is easier to throw the contents of the drum 

down the drain then to have someone come and collect it. it is more expensive also.

Id) No comment made.

Id) Are there any other environmental incidents? None obvious from the information 

supplied.

Idl) No comment made.

The same answer to question le) basically.

lei) No comment made.

If) I have rated them satisfactory. I couldn't rate them good because I don't really 

know how well they enforce these procedures. If they do enforce them properly then 

they are likely to have a rating of good.

But the audit carried out by the parent company and the Croners being on site are 

very good indications that this company are taking the issues seriously. It is not cheap
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to send people over from Japan, or in fact subscribe to Croners, so I would be a lot 

happier about the way this company is dealing with issues than say Unit C.

Group Two Questions.

OK Do you want to talk about group two questions? Land uses.

NT Yes if we could.

AA I asked the head of our contaminated land section to have a look at these 

questions for me, now he said they were very general questions which makes it easier 

in terms of our liability in giving you some useful information. So it is general but it is 

as useful as a I can make it also.

2a) To be honest it didn't seem to be linked up with your audit, it was a very general 

question.

NT The reason for looking at these particular group of questions is to determine 

whether there are environmental problems associated with the existing uses of various 

land use classes. These land use classes are those which are normally found within the 

investment portfolio of the major property investors. They are not interested hi 

buying a vacated oil refinery because they will not be able to re let it, so this is why I 

have looked at these groups of uses, therefore, the questions do have to be quite 

general.

AA Ah right. But some institutions do end up owning old sites if they have lent 

money to companies, the banks for example.

NT Yes, but I am mainly interested hi the institutional property investors, and major 

property investment companies, since these are the serious investors of this type of 

property.

AA We have done work for some of these too. They will ask us to undertake a pre 

acquisition audit, which is essentially a current compliance audit coupled with a
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history of a site generally. So we would be able to assess the potential for all 

problems, because we could look at the past and the present, so these are quite useful.

One recent example is where I undertook one of these for a major American company 

that wanted to buy a company occupying a property hi the Mid Glamorgan area. 

After I had undertaken the audit we found that years ago the site had been used as an 

armaments production unit hi the second world war. It was a major one as well, third 

largest hi the UK actually. Now there was a potential for problems to be left over 

from that activity. Based on the fact that that potential was there alone the company 

decided to go ahead and buy the company but not to buy the land from the 

landowners, but to carry on leasing it from them. So it influenced a potential property 

investment.

NT If you were to act on behalf of a financial institution that invested in property, 

and they wanted to buy off the WDA, and for arguments sake this site came up, or a 

similar type estate. And you went and undertook an audit, so you looked at past uses, 

and present uses.

AA We would also look for potential problems surrounding the properties from 

surrounding uses.

NT But you could be concerned about these types of uses which we are talking about 

here, such as what Unit C, such as what another operator may be doing.

AA Yes we would. However, what you have to bear in mind is that hi terms of 

major contamination or pollution problems then the potential is small. Because they 

tend to be small operations. On sites like this they are on re claimed land so the 

potential for contamination from what has happened hi the past, historic use, is far 

higher. And certainly a lot of WDA sites there is a lack of information relating to 

detailed land investigations, or clean up prior to development, particularly on older 

sites.
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NT So the risks from historic uses are usually going to represent most of the 

environmental risk associated with a site, but the current uses can still cause problems 

which landlords should be aware of.

AA Yes, that is fair comment. But I don't know that all landlords are up to date on 

all of this.

NT OK have you got any points on these individual uses? 

AA Yes

2a) Well a) is possibly, but it is difficult to answer. But certainly b) and c) without 

doubt.

It is always difficult to know whether the occupier in the office is, strictly speaking, 

undertaking the office activity. Sometimes they may be doing something, which is 

only slightly different, but nonetheless, is slightly more dangerous, from an 

environmental point of view.

NT Are there any other uses which you have come across which can cause these 

problems, that are not heavy industrial but still cause problems. They may be 

manufacturing.

AA Well off the top of my head it is difficult, but car spraying operations, particularly 

small car spraying operations, most of them require authorisations, under the act but 

very few are. Poor storage of raw materials and wastes of many light manufacturing 

types of use, as we have discussed today, can also cause a few problems. A site I 

visited recently used fork lift trucks run on red diesel. Now this was actually while I 

was there this was, I asked to look under a man hole cover, as we were looking 

underneath hi the settlement pit, I said what is that red stuff? Now before I could say 

that looks like red diesel, the manager had run off. They had a small hand pump on 

site for filling up then- fork lifts and so on. And somebody had left the hand pump on 

pumping oil, so this went straight through the settlement tank and straight into the
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river whilst I was there. I have superb pictures of it. This was down to lack of 

awareness, lack of enforcement, lack of understanding.

2b) No comment made.

2c) Storage and distribution, yes there is the potential again. Because you have to 

ask what are you storing. If it is dry goods then there shouldn't be any problems, in 

theory. But then if it is a big site then it could have its oil storage facilities for private 

central heating for example. So you could in fact have contamination from oil stored 

on site, if is not contained or bunded properly. Of course there could still be problems 

associated with a former use, or indeed potential for contamination from third parties 

from adjacent sites.

It all depends what you are storing, is it baked beans or is it fertiliser. Fertiliser is 

soluble, so if there is a fire they will wash soluble fertiliser into the ground. The 

potential for a fire in a fertiliser store is very high. Any in built sprinkler systems, 

whilst putting any small fire out using vast quantities of water, will wash down soluble 

fertiliser again. This fertiliser will go to ground, possibly, and almost certainly to foul 

and surface water drains. So there is a potential for contamination of open sewer, 

foul sewer, controlled water and groundwater.

NT But this wouldn't arise as a direct result of the storage of fertiliser, but as a result 

of incidents whilst it is being stored there. So indirectly it can arise.

AA Yes, that is right.

I should just mention the storage of water soluble and non - soluble material in hard 

standing areas. These can obviously cause problems.

Group Three Questions

NT OK shall we move on to the last section.
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AA Yes, sure.

3 a) The answer to your question in 3 a) is in theory yes. But you have to ask yourself 

why do people go for BS 7750? The prime reason, hi my view is that it is for a 

commercial advantage. Industry is not inherently green. Industry is green because it 

gives them a commercial advantage, that is what they tell us when we are asked to do 

work. They say we need 7750, either to get a step ahead of our rivals, or because our 

competitors are doing it so in order to maintain our commercial position we need to 

get 7750.

Remember it is a management system. It lays down procedures, the enforcement of 

these procedure are totally different. You could have procedures but are they actually 

enforced by the site mangers? So you would need both procedures and enforcement. 

But most companies that go for 7750, whilst it might be for commercial reasons, it 

generally leads to improvement.

Most large companies are now asking certain environmental questions of their 

suppliers, it is not beyond the bounds of possibility that in ten years, or even less, 

7750 will be almost a pre requirement to supply most of industry.

3b) NT Are there any parts of 7750 which you feel are particularly important? I 

have outlined the main elements hi question 3b).

AA Well if you start at the top you can't possibly know what your objectives are hi 

terms of environmental issues. So that is an absolute must.

There also has to be a performance measure, like the objectives and targets. The 

company must be able to determine whether it is achieving the goals it sets itself in the 

policy statement. The only way it can do this is by looking at objectives and targets 

and seeing whether they are hi fact reached.

The documentation would also have to be there also. This should tell any reviewer of 

a system that a system is in place and the responsible persons are clearly indicated.
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It is most important however, to have the person who is doing the system with the 

right resources for the job. I have seen many cases where there has been a person 

responsible for a system and they are not given the time and resources to do the job 

properly.

NT If a company was certified to BS 7750 it would be likely, or perhaps even almost 

certainly, that these issues that you mention would be in place properly.

AA Yes, some of them. The documentation would be in place no doubt. But I don't 

know whether 7750 has the ability to ensure that the procedures the company sets 

itself are being met, and what penalties are there for not being met.

NT But wouldn't this be picked up at the review stage. The company fails in its 

target, that's your point that they will not reach their targets if the procedures they 

have in place are not enforced, well this should come at the review stage and they 

would investigate why it has not been achieved and action would be taken to make 

sure they are met next tune.

AA Yes this is true. But I do not see the system being as efficient as that first time 

around if you like. The fact that procedures are not being carried on will not show up 

right away, but it will be picked up somewhere along the way.

3c) AA 3c) A tenant can improve its efficiency, but the EMS has to be an effective 

EMS for this to happen. There is no point in having an EMS and then paying lip 

service to it.

I am not sure about the lower insurance premiums and lower bank rates, but the 

satisfying customer is an undeniable benefit of environmental management. I have 

been involved with a number of companies where the added attractions of having a 

green policy has been a tremendous aid to that company. They have found it an 

excellent marketing tool.
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3c) This is probably the most positive yes. The companies that I have helped over the 

years have saved a lot of money from developing environmental management systems.

3d) Waste disposal costs are a very good example. The best way to reduce your 

waste disposal costs is not to reduce it in the first place. Landfill we all know is going 

to become progressively more and more expensive. To dispose of waste is going to 

become a big headache for a lot of companies.

Lower energy requirements is also important. I have worked with companies that 

have saved themselves many hundreds and many thousands of pound in some 

instances by reducing their energy requirements.

So in brief I think there are tremendous savings and advantages, commercial 

advantages, to be had from developing environmental management within a company. 

In the short term it will not be particularly cheap to set up a system, it will take time 

and money, but it may be a pre requisite in a few years time to actually do business.

So I think it is an important area. 

NT Thank you very much. 

END OF INTERVIEW
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Interview with Anon Auditor 4

Date: 16/11/94.

Interview time: Ihr 45 minutes.

AA I have read through the questions and have written some brief answers, is this 

what you want me to do, read them out and discuss them with you?

NT Yes, that is fine.

la) AA I would say the possibility of contamination at Unit A is high. And the 

possibility of contamination at Unit I is possibly medium to low.

UNTTA

At 20 you have certainly got the possibility of spillage. It is unclear whether there is 

sufficient cover of concrete, or whether there are sufficient drains. But I would see 

these as potential problem areas where these are insufficient.

Do you know what exactly was in these drums in this photograph?

NT Unfortunately I don't. The tenants were not as forthcoming with information as I 

would have liked on some of these sites, since they knew my work was sponsored by 

the WDA, and the WDA is then- landlord. This obviously gave me access to the 

properties in the first instance but wasn't particularly helpful in giving me access to 

detailed information such as what was in the drums etc.

AA I understand your problem, some of the companies I deal with are very reluctant 

to let you have the necessary information. It is not that important we can still discuss 

the possibilities. The drums obviously have something to do with their printing 

process, but it could be waste or storage, or both. Well there are not a lot of labels so 

I am not sure what they are. There does not appear to be any bunding, apart from the 

slight concrete step at the bottom. But this may be to carry the fence posts than to do 

anything else. So from this photograph I can not see how it meets any degree oj"
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storage satisfaction. Plus the fact there don't seem to be any labels, I mean do they 

actually know what is in there? Some of the drums look fairly old, so it depends what 

they are using them for. But if it was the worse case scenario and they were full 

drums of raw material and waste material, then the storage is insufficient. So if there 

is a leakage, and the ground surface is insufficient, I can't see any drains, but there 

does seem to be a drain here, but unless these drains are to foul sewer then you have 

to question whether then* entire storage system is adequate.

NT Even if they had a trade effluent discharge consent presumably they would go 

over it if there was an accident anyway.

AA Oh yes, absolutely. If they have not got any form of management system which 

would enable them to identify that that has happened, then yes they will exceed the 

consent levels anyway.

There does not appear to be any labels on the fence of this storage, yet if they are 

using solvents, these are hazardous and should be labelled. If there are solvents then 

they are flammable, and there does not appear to be any warning to that effect, no 

instructions, no potential to fight a fire hi there.

NT It looked to me, that is why I took the close up photograph, that they have 

already had a fire there. It is on the corner of the building there. And on the concrete 

just to right of the markings on the wall there, there was like a solidified glue type 

substance stuck to the concrete. Could this have come from a spillage?

AA It almost certainly was from a spillage, one wonders where the excess chemicals 

or substances disappeared to. They could have been quite easily washed down the 

nearest drain and forgotten about. Also was there any sign of any fire extinguishers 

or anything outside the building?

NT No, I don't think so.
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AA Now there is a flammable store sign on that wall there, so that could be where 

they keep their flammables. Then there seems to be a cage with lots of waste paper 

and everything piled hi it. This has got drams next to it that may or may not contain 

flammable materials, so ... and eclectic lighting cabling equipment and other sources 

of various descriptions, so you have got the potential for a fire.

AA There is a distinct lack of drainage points from what I can see. And the chemical 

store has to be bunded which is not the case.

NT It certainly was not bunded.

AA Then it is certainly breaking the law.

Do you know what was in these cages in the car park? Was it all paper or whatever?

NT Yes, on the whole it was paper and other types of controlled waste, but if you 

look closely at the left hand skip, the Biffa skip, there is a green can/drum like object. 

So I thought that may be breaking their duty of care, because the drum, I thought, 

should be hi a consignment of special waste. But I suppose Biffa would soon pick up 

on that and not take it away hi a controlled waste consignment if in fact it was special 

waste.

AA Presumably yes. Even if it is empty it will still be contaminated. If solvents were 

in there at some stage then it will still be contaminated by solvents. So I am not sure 

that what they're doing there is legal.

Those skips are not covered so the whole lot is going to get blown out in a wind. 

This is the same with the cages, these are not covered and are they filled with paper?

NT I think they have a lot of paper that sometimes goes through the printing machine 

wrong, in that situation the paper is thrown into the bin.
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AA There is also this drum here stood on its own. So any of these cars could drive 

into any of that lot hi the dark, or in the day. So there is the potential for an accident 

in the car park. If they are in the habit of leaving a drum around like that, then a spill 

or a fire could occur. As for the LPG store, well, anyone could drive into it or back 

into it because there is no real protection.

NT You see the top photograph, there is a yellow and white drum, just to the left of 

there deliveries are made, that is where there main doors are. So presumably you 

have lorries coming in and out of there.

AA Yes. And all the storage should be fenced and marked off, and should be 

separate from the vehicle movement areas, and the parking areas. Anyone could drive 

into that on a bad day and drive into LPG bottles. There don't seem to be any signs 

on the storage areas.

lal) and Ibl) AA So you've definitely got a high potential for land contamination. 

You've definitely got the possibility of water pollution, now that could either be an 

out of spec trade effluent because I am convinced that they are putting trade effluent 

to drain without any form of consent. So they could be breaching the Water Industry 

Act the purpose of which is not to put anything to drain that may cause damage. 

They could have a spillage which could soak through the surface to any form of 

underground drainage, they could have an incident in delivering to the site, which 

could lead to spillage on the road running down the road into any form of drainage. 

The potential for water pollution even though there does not appear to be water near 

by is actually quite high, because we don't know what is under the ground do we. 

But given that it is a sloping site it is obvious that water will run off and then we don't 

know how the system of water underneath the surface meets up with the Brook, or 

where it goes to, it could even go further down hill into a reservoir. So I would say 

high again for water pollution.

If they are storing waste incorrectly, which it appears that they are, then there is the 

potential for prosecution here. It is not clear if they actually know what is in any of 

these drums or that any person is responsible for them. I also don't understand where
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the special waste goes to, does Biffa take that as well? Because the solvents are 

certainly special waste straight-off

NT I don't know who collects it, but I'm not convinced that the company think that 

they have any special waste. I would have asked them this question, "where does the 

special waste go?" and I can't see any response.

AA They do have special waste if they are using solvents, and there doesn't seem to 

be any evidence to suggest that they segregate the special waste from the controlled 

waste, particularly with the drum in the photograph. Also do they know where their 

waste goes to, because their argument that they are using a reputable carrier is not 

sufficient, they should still know where their own waste is going.

NT Only one tenant out of the nine that I interviewed for my research were 

completely aware of who collects the waste and where it goes. The others just relied 

upon the Waste Carrier to dispose of it.

AA Well that is not good enough, that is outside their duty of care. Particularly 

special waste they should know exactly where it is going. They can't know this 

because it is not segregated.

NT I have just noticed on the sheet, if you look at processes and legal issues, third 

paragraph down, it says that their special waste is taken away by a special waste 

carrier, but I didn't see where it was stored or how they segregated it.

AA Or in fact they knew where it was going to.

AA OK, if you count their trade effluent as waste then clearly there are possibilities 

there for incorrect waste disposal. I think it is just the general poor storage 

conditions, the potential for mixing of incompatible waste, wrong spec waste going 

off site, something that should be special waste and is not notified as special. From 

the look of it there is a potential for the workforce to put the wrong waste in the 

wrong containers. The containers are not lidded. The paper could be blowing around
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all over the place. The stacking of the grey bins to that height is awfully unsafe, any 

forklift truck driver going to pick that up will have a lot of problems.

It is definitely the case that they are storing and disposing of waste incorrectly. 

Id) Any other environmental incidents?

There is a potential for smell and odour from the drums being stored and the process 

itself, but it depends how good their control system is. Certainly potential for duty of 

care non compliance. Was it very noisy at the site?

NT Not really, no. The housing estate is quite some way away, and so it would be 

another industrial occupier who would notify the Local Authority.

AA But under certain weather conditions it is possible that the estate in general could 

be a noise problem down hill.

NT There is a problem with some of the local children from the nearby housing estate 

who have caused one or two problems at other units on the estate. They set light to a 

skip filled with paper waiting to be collected to be recycled.

AA Well this is the whole issue of security with this storage area.

It is difficult to know whether they are outside then emissions to air because they 

don't seem to monitor it. How do they know they are achieving 50 mg solid to 

vapour? They need monitoring to do this. It should be a combination of checking the 

efficiency of the equipment, the air extraction equipment, and possibly an air sample.

NT I don't think they monitored their air emissions. They were aware of the 

legislation, because they said the local authority did not require them to become 

registered for a certain tune. But I asked them how they monitored and they did not 

think they needed to until they were registered under LAAPC.
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AA Well that is not the case is it.

What was the mud on the road here, was this onto their site?

NT Yes it is. The tracks go along the side of the factory and it opens up into a 

bigger piece of land behind the factory. This is an open space and muddy type place, 

but I didn't have the opportunity to go down there.

AA Well it would be good if we were able to determine what vehicles were going 

down into this area. What are they up to etc.? Because something is going on down 

there, you can see from the tyre tracks.

NT I know that it was something I would have liked to have seen but, unfortunately I 

couldn't get down there, the personnel were suspicious enough of me already. What 

do you think they could be doing down there?

AA Well it could be, in the worse case scenario, that they are, or they are letting 

others store things or dump stuff down there out of the way behind their factory. I 

mean they may have used it to put storage on in the past and have now have shifted it 

somewhere else.

The potential for environmental incidents has to be high.

The third party potential prosecutions, have you thought about the company's 

employees under this heading? Because it could be that they could get injured by 

working here?

NT I hadn't thought of it.

AA Well yes it could occur. Another possibility is of course a fire to break out with 

all these flammables lying around that are just not in stores properly. And again this 

looks like it has happened before. If there was a fire you could have a noxious cloud
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as well, it just depends how much they had on the site, if and when a fire broke out. 

But as far as a member of the public taking action that is quite unlikely I would 

imagine.

NT What about the potential for the chemicals, if they were in the ground, to travel 

and cause problems to another landowner, such that he suffers loss as a result? Is this 

a possibility?

AA Well it depends what these ponds and reservoirs are being used for. The NBA 

could of course prosecute if these waters become polluted through the process which 

you just described. Particularly if the waters have fish in them, you know some 

controlled waters are more sensitive than others. Even a local fishing club could take 

action also. But we would have to know about the quantities of materials in use 

before we could know for sure the potential for this to happen. It is difficult to know, 

but that is the potential as a result of a release of chemicals from a site.

But to be more certain about all this you would have to know far more about the 

water courses, exactly where they go to and you would need to know how much and 

what exactly it is they have in storage. But at first glance it is something that I would 

raise.

You also have to be aware of how easy it is for people to get onto the site. If 

something was to happen, for example they cause a release of chemicals etc. then the 

company could be liable. Their defence will be that they have taken all reasonable 

precautions, but have they?

UNTTI

AA Now then number 19 is slightly different, but not quite so bad. However we 

haven't got quite so much to go on here.

There are some stains on this photograph taken in the doorway of the factory, that is 

not just rain water. So something has been spilt although we don't know what.
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NT You see this is something else I couldn't understand when I visited this site. He 

told me that it was a dry manufacturing activity, and that they just stuck things 

together. But he has a trade effluent discharge consent.

AA And the discharge has got chlorine in it, yes absolutely. If this guy has got one 

why hasn't the other guy got one that would be my first question. If you look at his 

consent he has got chlorine free consent, which links to his bleaching and dying. He 

has got bleach in here of some description, he has got a sulphate consent as well, but 

it is chlorine free it is only Img per litre which is very stringent. But he must have 

storage of chemicals on this site for the discharges to be the way they are.

At the moment the consent allows him to carry on textile, dying, bleaching and 

printing.

NT So it is not really clear what he is doing, he could be carrying on activities which 

are similar to Unit A.

AA Yes, I agree. The other thing is about solid waste. We don't really know where 

they store this.

It would be interesting to know about the drains, are they intercepted, but this is very 

difficult information to find out.

What was hi the BifFa skip?

NT I think it was controlled waste, cardboard etc.

AA We have not got sufficient information on this chap. But he could be bad. He is 

a potentially polluting site but I think it would require a re audit to be sure. Although 

he has not got the quantities that Unit A has got so that could reduce the risk. It is a 

smaller process. I can't see a store.
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NT I did not notice a store when I was visiting the site. But if it had been like the 

other site I am sure I would have picked up on it. It could be the little brick building 

here in this photograph.

AA It may be that they don't have a specific store which is why you didn't notice it. 

Then in occupational terms it is a problem. But it would be normal to have the store 

outside. You only have the materials in the building when you actually need it. But I 

don't know what it is at this site.

I think all the other questions I would treat as a potential yes, until it was proven 

otherwise.

NT Again although they had that consent, I did ask about how they monitor it and 

again I was met with blank expressions.

AA Well if there was an unconsented effluent that gets to the treatment works, and 

the water treatment works spots it then it could take action against the supplier. Or if 

it is not sufficient to do damage to the water treatment works then it could pass 

through and go to a controlled water and then do damage, in which case the NRA 

would take action against the Water Company and the original supplier. And the 

water treatment works would take action against the original supplier.

But on the whole this one I have ranked as lower because it is a smaller operation, 

and because we don't have quite as much information. I would say this was lower 

risk than number 20.
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Group Two Questions.

Well this section I can contribute to but I am not sure how much. I think it is 

perfectly sensible to argue that there are uses which can cause environmental damage 

which do not have to be like a chemical works for example.

2a) An office, however, you would expect that the user was not going to do anything 

which would harm the environment with the actual processes that they carry out. 

However, that does not mean that there won't be a possibility of a incident, you 

would have to look at whether they have heating oil stored or used on site, or there 

are any other chemicals etc.

Drug development work will obviously be a potentially polluting use. This is like 

research and development. This will depend to a large extent, in my view, on who is 

occupying the site. If, for example it is occupied by part of ICI chemicals, or a 

subsidiary of ICI you will tend to find that the site is well managed. So although it 

would be a potentially polluting use, it could be that the management of the processes 

reduces the possibility of contamination or pollution occurring. If however, the site is 

occupied by a relatively small company then the situation could well be different. The 

site management may be poor and the prospect of a pollution incident will be that 

much higher.

This exercise is, of course, very difficult because the problem with the Use classes is 

that they are not designed for a purpose are they?

NT That's right. The system is designed around traditional planning concerns such 

as traffic generation and noise generation, so you could have a high risk use 

environmentally which does not transgress those traditional planning concerns.

AA That is it exactly. I think that you wouldn't actually be able to use the use class 

as a guide, I think you would have a developed guidance on specific businesses rather 

than use classes.
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NT This is actually working its way through the market now. What used to happen 

was that tenant would sign up to a lease, and the covenant dictating what the property 

would be used for would use the words "the tenant could use this property for a use 

within Bl" and now you must use it for whatever you are using it for so the user 

covenants that they have are slowly becoming more strict.

2b) AA When you get to B2 then the answer is definitely yes. Because any 

manufacturing and engineering type process has the potential usually for some kind of 

oil contamination, trade effluent consent, noise problems and smell and fumes. They 

have the potential to leave land contamination, so I think B2 is a definite one. In fact 

the use class may be more helpful here, you know it definitely allows uses that will 

cause pollution problems.

2c) If you take food storage, for example, most of them do not have the potential 

because they are all contained.

Distribution type places will be more likely to have problems than just warehousing. 

A distribution depot for Hotpoint over hi Peterborough now their distribution area is 

on an industrial estate, now their distribution depot does carry out all the vehicle 

maintenance and vehicle repair work, which they tend to do themselves. And yet the 

whole of the rest of it is just fridges waiting in boxes waiting to go off to be delivered. 

So storage and distribution, where other activities are going on could lead to 

contamination or pollution. And again it is oil storage, are the oil tanks hi bunded 

areas? How big are they? This sort of question. And a potential I suspect for 

noise, depending on what they do. So I think that's one that will need some questions 

raised as well, a B2 would make the assumption that it does have.

Group Three Questions

3 a) The environmental management systems (reads the question). Are we saying that 

if someone, the classic question is if you took the 5750, if someone has a 5750 are 

you likely to get a duff product off them? To which the answer is yes, 5750 does not
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assume that you do not produce bad products. You reduce your likelihood, which is 

why your wording is relevant, but it doesn't ensure that you don't. Now as we 

haven't got anyone certified to 7750 yet, and we have to therefore assume that our 

experience is going to be similar to that of 5750. It should reduce the likelihood 

because the whole process of acquiring 7750 should make you more aware of your 

potential, but you only reduce your potential if you actually audit and if you actually 

have an independent audit, because otherwise I think it would be too easy for people 

to do an audit themselves, and come up with a long list of problems possibly or 

things that need to be tackled, but it is too easy for people to say, well we haven't got 

enough money to do anything about that this year.

N And that would be the case on the 7750, that they do internal audits

AA - They do internal audits

N - It doesn't have to be an outside?

AA - No, although it's encouraged. Now if they were operating under the eco audit 

scheme the independent audit has to be a public document. But I think that 7750 

unless you are independently auditing, and you really have pressure on you to do 

something about things you note that need repairing or monitoring, or some 

improvements made, I think there's always the potential for something to go wrong. 

Having said that, going for 7750 should make you more aware of your potential to 

cause an incident, but you then need a commitment to do something about it. 7750 is 

only going to be a paper document as far as British Standard, and the verification 

bodies will be concerned. So I think if I was WDA and I had tenants you would 

probably say that 7750 is a bit of an insurance policy but you couldn't rely on it. and I 

think you would want to see what the tenant does with 7750 to audit and take action, 

and I would want to see some evidence that they do that. Having said that, all your 

other tenants aren't even going to have 7750. No. 20 wouldn't stand a chance of 

that. I'm not sure about these British Standards, I am very sceptical about the value 

of 5750 and I am really not sure what 7750 will do. And I'm not sure how easy it is 

to hang onto your standard once you've got it, what will British Standard and
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verification bodies do to ensure that you ought to hold onto your 7750 or they will 

take it away from you, how would they check that, what would they look for as 

evidence that they would take it away from you?

N - They have a vested interest in having a lot of companies certified to 7750, so it is 

not in their interest to start taking it away.

AA - In which case what is the point of the system?

AA - It has to be something more than just holding a piece of paper. So what you're 

looking for is your tenant's commitment and how you judge that. It's difficult, but 

when it comes down to it, holding a piece of paper is not sufficient, it is evidence of 

commitment that you would be looking for. If I was WDA or anyone who is letting 

out a tenancy agreement, how far would you go to check that? Would you actually 

have an independent audit done of the person on another site where they akeady 

operate to give you some idea of the ability and commitment of that company? 

Clearly if they do that, they would have to pass the cost of that onto the tenant. So 

when we come to the question about could tenants improve their competence, this is 

where we don't know of course. I have a suspicion that it could actually be beneficial 

in insurance premiums, but I would think that an insurance company would want 

more evidence than just 7750 certificate, and I'm sure that they would have to do 

their own risk assessment, but why would an insurance company offer lower 

insurance premiums when the insurance industry isn't competitive in relation to 

environmental liability insurance after all. I'm not sure it is that competitive a market 

that they will say that I will offer you £50 off if you buy my environmental liability 

insurance. I don't know whether we are that advanced yet. Would it satisfy clients 

and customers? Possibly. What is our experience of 5750? Is it that people look for 

clients and customers who have 5750? But if they come up against a client or 

customer who hasn't got it, I'm not sure that they don't refuse to use that person. 

We haven't got 5750 on campus, it doesn't stop us getting consultancy jobs. We 

have to say that 7750 I think will be the same. I think people look for more than just 

a system, depending on the scale of the business that they have with you, then I'm 

sure they have to undertake some form of independent assessment, but it may provide
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them with some feeling of happiness about you. I'm not sure that in its own right it 

gives you competitive advantage having a system or certificate. Could your tenant 

improve efficiency and reduce costs by developing it, definitely. They don't 

necessarily need an EMS to do that, No 20 if they had a good independent audit done 

on that site and were prepared to listen to the auditors results, they could possibly 

save money. They would need to be willing to have someone on site, did you ask 

them if they knew what their disposal costs were?

N - No. They weren't really aware that it was a problem.

AA - They don't see it as a separate issue. There was an excellent video that was 

produced by Business Matters BBC2 about 4 years ago, and it compared 3 companies 

looking at environmental policies, North Key Drill at the top end, Pilkington Glass in 

the middle and the small producers of specialised business stationery, if you like 

display packs and materials for companies. And it showed Pamela Chamelle doing an 

audit of this company. The 2 brothers who own it are the managers, probably no 

more than 15 people. They had similar sorts of possible storages of materials that are 

wastes. They had never been inspected, they didn't know what then- wastes were, and 

BBC obviously paid for the audit, because it was part of the programme, but just 

having someone independent walk round and say, you may be breaking the law, you 

have the potential to break the law there, you could actually save yourself money 

there, and because of the nature of the product you are producing if you use an 

environmentally friendly material you could actually be attractive to certain of your 

customers, you could put a label like that on. Although they couldn't do a lot, 

because they were a small business and didn't have spare money, having someone 

point out these issues to them, in a part friendly atmosphere of someone wanting to be 

of assistance to them was very beneficial, I think, as a step, rather than developing a 

full EMS which will cost money for a company to do that. There are possibly 

elements of an EMS that you could have done for you and could save you money, 

including lowering your raw material input, because it maybe that even No 20 is 

buying too much material, they may be sending out waste materials, which, with 

better management, they needn't do. But to develop an entire EMS hi line with 7750 

is going to cost them a lot of money hi paperwork and people's tune. Yesterday I
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spent time with a waste disposal company who were just going for 5750, they were 

saying that the amount of time and effort that it has taken then" staff to develop the 

paperwork for it, and I said do you think it had an impact on the way you operate, 

they said it is making us more rigid hi sticking to procedures than we were before

Unfortunately the tape recorder ran out at this stage and no other tapes were 

available to replace it. The researcher took notes for the remainder of the 

interview.

END OF INTERVIEW
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Telephone Interview with Anon Auditor 5 

Date: 09/01/95 

Interview time: 35 minutes

See original questionnaire for comments on each question. 

Group One Questions 

Unit D - Industrial Estate 2

la) The respondent thought that there was a low possibility of land contamination 

occurring at the site. This was due to the fact that essentially dry manufacturing 

activities were being carried on at the site, with very few chemicals and other 

substances being used. The respondent suggested that the only real cause of pollution 

could be something which was not highlighted by the survey undertaken by the 

researcher. For example underground storage tanks etc. However, it is very, very 

unlikely that such stores would be in place since it is difficult to imagine what would 

be stored in them due to the type of activities being carried on by the tenant.

lal) can therefore, be answered by low/zero.

Ib) There would appear to be very little risk from water pollution for the reasons 

given in response to question la. Again the type of activity the tenant carries on does 

not require chemicals and fuels etc. to be left on the premises. The activities are dry, 

without creating liquid waste, therefore, it is very unlikely that water pollution could 

be a problem for the tenant.

Ibl) Again the answer to this question would have to be low/zero.

Ic) The respondent was not happy about the tenant's environmental management, 

and this gave him doubts as to how well the tenant was dealing with his duty of care 

to dispose of waste properly. Although the waste generated on the site is controlled 

waste, as opposed to hazardous, the tenant still has a duty to ensure it is being taken
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away by a registered waste carrier and that the waste carrier is then disposing it at a 

site licensed to do so. The fact that the waste flow was not monitored and that there 

was no inventory suggested to the respondent that it was a possibility that the tenant 

could be disposing of waste incorrectly.

The respondent also questioned the tenant's ability to store waste on site, was this 

adequately carried out?

When the site was visited by the researcher, there did not seem to be incorrect storage 

of waste, the only possible shortcoming was the skip having been exposed to fire. It 

is not clear however, whether this fire occurred at Unit D or elsewhere.

Id) The respondent, although not convinced the tenant was complying with its duty 

of care, or that it was storing waste on site adequately, still rated the possibility of 

waste being stored incorrectly or disposed of incorrectly, as low.

Id) The respondent outlined that statutory nuisance should always be considered in 

this situation. The discharges to air, land and water had already been covered and 

was low risk. The risk of fire may also be something which may be of concern.

Idl) Low/Zero.

le) The respondent did not feel that there were any environmental incidents which 

could lead to action by third parties in civil law. Nuisance was always a possibility, 

but it was considered very low risk in this situation.

lei) Low/Zero.

If) The respondent was not surprised by the fact the company was coming under 

pressure to comply with an EMS such as BS 7750 from clients and customers. This 

was a growing trend and was forcing many companies to adopt such policies. The 

problem in this situation was that the company would find it very difficult to become
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certified in a relatively short period of time because of the low base it was starting 

from (which the Managing Director acknowledged himself).

Since the waste flow is not monitored, the company has no formal way to ensure it 

complies with environmental legislation, now or hi the future, and members of staff 

have received no training to ensure compliance with environmental best practice. The 

respondent described their environmental management as unsatisfactory.

UNIT B - INDUSTRIAL ESTATE 2

The respondent was a little concerned about the trade effluent discharge consent 

which the tenant had. There was no BOD (Biological Oxygen Demand) or COD 

(Chemical Oxygen Demand). The respondent would have expected this to be in the 

consent, and was surprised that it was not.

la and lal) The respondent did not feel that there was a real risk from land 

contamination from the use. The substances are not used in sufficient quantities to 

cause a major problem like that. Therefore, it was a low/zero score.

Ib and Ibl) There was a little more concern in this case for the possibility of water 

pollution occurring. Indeed the respondent thought that it may be occurring already, 

in which case it would only be a matter of tune before the water company caught up 

with the tenant. The substances are certainly present in the use to cause this type of 

pollution, as the water company are well aware, by ensuring the company has a 

discharge consent.

The risk will probably be low to medium, and may be slightly exaggerated because of 

the low level of environmental awareness showed by the tenant during the 

researcher's visit.

Ic and Id) There would appear to be a low risk of the tenant disposing of waste 

incorrectly, but this will depend on the exact waste created. It seems as though it is 

only controlled waste and not hazardous, therefore, there is less concern. However,
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as with Unit D the tenant still owes a duty of care, and the respondent was not sure 

the tenant was aware of this fact, due to the low levels of environmental awareness in 

general, and specifically concerning the discharge consent.

Id and Idl) The respondent answered these questions in the same way that he 

answered them for Unit D. There is very low risk from any other environmental 

incidents occurring.

le and lei) Again these questions were answered in a similar fashion to question le 

and lei for Unit D. There is low/zero risk from environment incidents developing 

which would involve the action of a third party under civil law.

Question If) The respondent pointed out that the whole point of environmental 

management, as highlighted by the NAACB recently, is that the system is capable of 

delivering improvements in environmental performance and that it should be 

proactive. This self management is evidently lacking in a company which relies on the 

regulators to point out where it is going wrong (as acknowledged by the Managing 

Director). This makes the tenant's environmental management unsatisfactory.

Group Two questions

The interviewee was then asked about the potential for various land uses to permit 

uses which could result hi environmental damage.

2a) Use Bla. This was not considered to be polluting or contaminating. It would 

have to be a rare incident for this type of use to result in contaminated land. It is 

extremely unlikely.

Use Bib. In this situation the respondent felt that each case should be dealt with on 

its own merit. Some research activities could be extremely damaging, and other 

research activities are harmless. It all depends upon which chemicals are being used, 

and in what quantities. However, the quantities are not crucial because even small
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quantities of certain chemicals, when mishandled, will result in a great deal of 

environmental damage.

Use Blc. Here the respondent thought the answer should be very similar to the 

previous use. Some industrial processes carried on in this use class can be highly 

polluting and others are almost harmless. It should be dealt with on a case by case 

basis.

2b) Use B2. This was described by the respondent as being far riskier than the 

previous two land uses. It was not only the type of uses which were permitted to be 

carried on within this use class, but also the quantities of substances which are 

handled. Together the two mean that potentially polluting uses can be carried on 

within the B2 Use class.

2c) Use B8. The respondent also considered that the B8 land use would also allow 

the carrying on of activities which had the potential to cause environmental damage. 

The risks are minimised because of the containment usually associated with storage, 

but they are still there. It would be necessary to consider what the tenant was storing, 

what handling procedures were in operation, whether environmental management was 

practised by the tenant and the locality of various environmental media, for example, 

open surface water drains.

Two examples were specifically mentioned, where oil was stored on site and a gradual 

leak developed. There would not have to be too much oil and slight contamination of 

ground, which can cause significant contamination of water, could occur.

Alternatively, the storage of caustic soda may be carried on, which has an enormous 

number of uses, and this could also very easily cause damage. The storage of acids 

could also be a problem.

Group Three Questions
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3a) The respondent thought the answer to this question was certainly yes. The tenant 

which has evaluated its existing environmental impacts, and possible impacts also, and 

has a system in place designed to manage these impacts, so that members of staff are 

aware of their responsibilities, will be far better placed to avoid environmental 

incidents developing.

3b) The respondent was not sure that any individual part of the system was most 

crucial to the overall working of the system. It was argued that the holistic approach 

of the 7750 standard was what made it so effective. It was not the environmental 

policy on its own, or the audits being undertaken on their own, or the objectives and 

targets looked at in isolation which were the important features. It was the linkages 

which connected these different things together which brought about the 

improvements in environmental performance.

However, the respondent did feel it appropriate, once having made that caveat, to 

mention one or two aspects. The environmental evaluation and effects register and 

the regular auditing, based on these effects, were two of the most important aspects. 

So it was important to highlight a company's environmental effects, and then to base 

the audits on these effects. This was the only way to reduce environmental risk, i.e. 

identify the possible risks by identifying the effects, or possible effects, and then 

auditing around them.

The respondent went on to stress however that it was the holistic approach which was 

needed, and BS 7750 delivered this.

3c and 3d) These were answered together by the respondent.

The respondent was convinced that the development of an EMS by a company would 

allow them to become more competitive and more efficient.

The specific examples he referred to were lower lending rates, which he had heard 

referred to, and PR considerations. The respondent has dealt with many companies
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that were losing market share because they could not demonstrate that they were 

dealing adequately with environmental issues.

The efficiency argument is also a very strong argument for adopting environmental 

management. The reduction in materials, water, energy and waste could be quite 

startling, many companies have made tremendous savings.

END OF INTERVIEW
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Interview with Anon Auditor 6

Date: 30/11/94.

Interview time: Ihr 30 minutes.

For both units the Group One questions are not in any particular order. The 

interviewee felt more comfortable talking about the sites in general, rather than 

talking about contaminated land and then water pollution. This should be 

borne in mind during the analysis.

AA I have done some similar work to your own. I have actually undertaken very 

similar mini-audit, information gathering exercises, for RIAM (Royal Insurance Asset 

Management) to look at their industrial property portfolio to investigate 

environmental risks. So I actually do think that there are issues that need to be 

addressed in these sorts of estates. The landlord needs to be more aware that the 

tenants he has occupying his properties could cause pollution problems. The one 

thing that has come up on almost every site I have gone to is the issue of drainage, 

and surface water drainage. I have yet to get onto a site where the managing agent 

have a good understanding, or any understanding, of where the drains go. I know in 

some cases the landlord is the main person on a consent, but still the managing agent 

is just not aware, and will say, you know why are you asking me about drains? So 

there seems to be very little understanding of that.

In a lot of cases also the occupier of a property will have a consent with the Water 

Company or the NRA direct. It is not uncommon for the managing agent or the 

owner to be completely unaware of this situation. So I would say generally there is a 

pretty poor understanding of these kinds of issues.

The other problem is the storage of waste. Maybe I don't see that as such a big a 

liability issue. By this I mean the duty of care stuff. Generally people are throwing all 

sorts into the bins and not really being aware of what to do. In some places it is the 

managing agent or landlord who arranges the waste disposal. They will coordinate 

the arrangements etc. I can't give a legal opinion, but my guess is that unless they can 

prove otherwise then yes they do carry some liability. You know they are almost
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acting as brokers aren't they. So those are the two areas that I see as fairly large 

problems.

NT It may be that the landlord retains control over the drains, the WDA have done 

this and almost paid the price because the NRA attempted to prosecute under Section 

85 of the WRA for causing a pollution incident. They attempted to prosecute on the 

basis that the landlord designed and built the drains and therefore, anything which 

passed through them and into the water course was the landlord's responsibility and 

therefore they had caused the pollution incident. It is widely believe that if the NRA 

had gone down the route of prosecuting under knowingly permitting rather than 

causing then the WDA could have been guilty, so we will have to wait for another 

case on this.

AA Yes, I remember the case. Yes and I suppose part of the argument revolved 

around that the WDA should have known where their own drains were, and they let 

the people operate on the site.

NT Another example I had was where the tenant was turning metals as part of the 

process, they were making equipment for North Sea Oil Rigs, and they used an oil 

based substance as a lubricant, as a cutting oil. All the swarf would end up hi the 

bottom of a machine and then taken outside and dumped into a skip.

AA Don't tell me, the oil runs out of the bottom?

NT Yes, that's right. But it runs off the hard standing and goes straight into a drain, 

now this drain could be open or it could be public sewer we have not found out yet. 

But if it is an open sewer I suspect the risks are higher because the substance will 

enter into a controlled water without being treated somewhere along the line. If it 

goes to public sewer then at least it will be treated at some stage.

AA Yes that is right, about the risk level, and it certainly is a risk, that the tenant, or 

perhaps as we have just discussed, the landlord will have to address. But either way - 

whether the discharge is to public sewer or open - you have a problem If you put oil
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and grot into a foul sewer, that is the sort of thing that the water company want to 

know about. They will have to issue a consent before anybody is allowed to do that. 

But yes, I agree with you that the key risk is if such a discharge is entering in to 

controlled waters.

NT So if you were a potential property investor, thinking about buying an industrial 

estate, and for example, the drains outside the premises were all open, they go direct 

to a nearby controlled water, then, there is more risk of a water pollution incident 

occurring on this site then if the drains were all to public sewer?

AA I would say that that was definitely the case. Almost certainly. The problem is 

that it is just not perceived as an issue. They will ask why are you interested hi the 

drains?? If you see every single tenant on the estate, except the one who have dealt 

with the NRA or the Statutory Water Company direct, they will not know where the 

drains go. Why should they know, they have never considered it to be an issue, they 

don't think that they are putting anything down them.

I have been to a site where the oil storage area (oil was used for heating) was leaking 

and no body was doing anything about it. Now the oil had left a nice big stain where 

it had been leaking, and it was going directly into the open water drain.

Another important factor which I think is important and which will influence the risk 

of a site, is the age of a site. I mean, yes you are going to find asbestos, on an older 

site. The other thing is the standard of containment around things like oil tanks, not 

only were standards lower when these facilities were installed, but over the years 

nobody has taken much notice of it, knocked holes through it, reversed into it, trees 

growing out of it, you name it. There is very little understanding for the need of 

containment around oil tanks, and fuel tanks.

NT The type of tanks that cause problems, the ones you have just mentioned, these 

can be found on a typical industrial estate can they?



Neil J. K. Turner. 1995. 67.

AA Yes, absolutely. It will be relevant to slightly older, say from the 1970s up to the 

mid eighties in some cases, industrial, and office, properties where this was the 

popular way of heating buildings. This is why age is important, the newer ones they 

have almost universally tried to put gas hi as the heating system. So the risks could be 

less where you have a newer property because the choice of heating system will have 

reduced the risks.

NT Well would you like to turn to the questions, or is there anything else we should 

talk about before we get started?

AA Yes, OK Well to begin with I would say Industrial Estate One looks like a fairly 

typical industrial estate. It looks like the sorts of places that I have looked around.

One thing that I thought was worth mentioning in general is that it looks like a very 

sensitive sight to me surface water wise from just looking at the map. There are 

drinking water points nearby, there is the reservoir, and a source of a brook nearby, 

there are lots of streams around there so it could be quite sensitive. It just looks really 

sensitive. If anything gets into the ground, with that water table, it is going to appear, 

it will not just disappear. It may not be a controlled water, for example, Rassau 

Brook, as you say in your report was not included by the NRA as a controlled water, 

true as anything it will feed into somewhere that is a controlled water.

NT The sight is also located on quite hilly terrain, will this influence the risk level? 

AA Well, the surface water run-ofT might be potentially dangerous as well.

The other thing I would just flag up is whether there was a transformer on the site, or 

not. It is probably the electricity company's responsibility anyway, but they can be 

contaminated with PCBs and can be a health threat, so it is another point worth 

considering.

NT What type of uses will normally be associated with transformers on site?
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AA Well they are really found where there is likely to be a high demand for electricity 

use, and then they may be built into a development. For example, refrigerators use a 

lot of electricity, so you could have transformers found at a site which has been 

developed as a shopping centre or supermarket store. The newer ones are fine 

obviously, it is the older ones which cause the problems, pre 1980s that are more of 

an issue. The interesting thing is of course was that these transformers were to be 

included in the original Section 143 registers. So Tesco Supermarket would have 

been a potentially contaminative use, which would have seemed a bit silly.

NT I have done some work on this, looking at the Section 143 registers and any 

other information sources, and trying to match them up with the use classes order. 

This has indicated that it is not just the Special Industrial Groups of the UCO that are 

potentially contaminative uses. There are also uses in the Bl, B2 and B8 groups 

which can cause contamination problems. My view is that although the lighter 

industrial groups can be potentially contaminative, they are not usually occupied by 

tenants which carry on the most polluting uses, and they may not carry them out in 

sufficient quantities, but they are still a potential threat.

AA I would go along with that. The biggest problem is going to be associated with 

the uses which were on the second draft of the section 143 register, I think they 

reduced it to about 8 uses from 16. These are the really nasties.

NT And presumably we wouldn't expect to find any of these type of uses on an 

industrial estate like this one for example, that may be owned by a pension fund or 

insurance company. And so their potential exposure reduced by this fact.

AA Yes, however, there are still contaminating and polluting uses in the original list 

though. Engineering works can cause a few problems, it is just that it is definitely less 

risky than a chemical plant where contamination is going to be found, no argument. 

You know it is sometimes easy to be overzealous, because any site you look at could 

either be a contaminating use or have had a contaminating use on it in the past. So I 

would say the second list is the main list of uses that are going to contaminate, and the
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first list is like an indicator that something could be amiss, and the use actually being 

carried on now can cause a few problems. So in the second list contamination is 

probable and in the first list contamination is possible.

AA The other thing to talk about in relation to this estate are the drains. Where are 

the drains, the layout, where they discharge, are they communal are there any 

interceptors? This can, as we have discussed earlier, impact upon the likelihood of a 

pollution incident. This information is pretty difficult to get hold of.

NT And one of the most important questions is whether the sewer is open or to 

public sewer?

AA Yes. A lot of them a while ago seemed to be combined systems. So they 

combined the surface water drainage with the foul drainage, so I presume this will all 

go to the treatment works. But now I'm not sure and it is probably worth talking to a 

building engineer, I think they tend to be much more separate now, rather than mixed, 

you know they will have a foul system and a surface water system.

NT From an environmental point of view it is more risky though to have an open 

sewer?

AA Yes.

NT Why then do they have them? Why not have everything to foul sewer and then it 

will all get treated and be far less likely to cause a pollution incident?

AA I think part of the problem is that the foul sewer has to accommodate very 

different volumes of liquids at certain stages, for example, if there has been a lot of 

rain then the water would be too much for the foul sewer to cope with. However, 

with an outside sewer to controlled water the flows can be better managed and cause 

less problems. This is the idea behind it.
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The other thing to think of while I remember is to ask whether any bulk storage of 

materials is carried out. Again going back to what we discussed previously, it is 

common for people not to consider heating oil as a liquid which is stored in bulk, that 

always think you mean the chemicals used in thek processes.

AA I did make some specific comments relating to the specific units, I don't know 

whether it is worth us going through them?

NT Yes definitely, because I have some specific questions on the attached sheet that 

we can discuss.

AA If these are the Group one questions I have filled them out beforehand, so you 

are welcome to take these away and look at the results.

NT In these questions we are basically attempting to determine whether there are 

potential environmental problems associated with the uses outlined, whether the 

problems be associated with contaminated land or water pollution. And secondly, 

whether the implementation of an Environmental Management System by the tenant 

would reduce the likelihood of these incidents occurring.

AA Well it would have to be yes to both questions. Absolutely definitely when 

people go through the EMS, and I have been working with a number of companies 

over the last three or four years, yes they do understand thek envkonmental issues, 

and once they understand then they actually manage them. I don't think 7750 is the 

only way, and maybe for some of the smaller companies they might do a skeleton 

form of it, or whatever, that might be more appropriate for them But the EMS 

certainly helps them identify risks, and I am in absolutely no doubt that thek 

envkonmental performance improves, and they reduce thek risks and liability.

Anybody that would be thinking about insuring or financing a company would be able 

to feel a lot happier if that company has got an EMS in place. The companies that are 

part of larger groups and that have had corporate site audits carried out are the ones 

who have done things better. If these companies have just had audits, rather than
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implementing an EMS, it will reduce their exposure to environmental liabilities, 

because they know about their effluent, they know about their waste etc. and 

management systems will definitely improve their performance.

NT So presumably if a company has had an audit, a snap shot, and they are doing 

things better as a result of that, and that is only one part of a system such a 7750, then 

somebody with 7750 they are obviously going even further and doing even better.

AA That is right. The danger comes when you look at environmental policy only. 

For example, it could be that a smaller part of a larger organisation has an 

environmental policy because its parent company has one. The audit is hanging up 

on the wall, and that is that, nothing is done about it. I would not expect that by itself 

to reduce the company's risk. They are not going to be at the same level of 

understanding as a company that has had an audit carried out. And the best ones I 

find is where the parent company undertakes the audit itself rather than saying to the 

smaller company go away and do an audit and come back and tell us the results.

I do have some concerns about how easy it will be for some of these companies to 

actually implement 7750. I am not belittling the work which has been done with 

SMEs or 7750, but I think the smaller companies could actually benefit from say 

having the core elements of 7750 to implement only. They would get a lot of the 

benefits without actually going the whole way down there. This may be having a well 

written policy, followed up by a good initial review, and somebody being aware of the 

legislation and some improvement targets to aim for. This could offer a small 

company real benefits, not far enough to get external certification to 7750, but they 

will probably get far enough to reduce their own liabilities.

AA I have written a few things about Aeromotiv, the thing about that is that it is a US 

parent isn't it?

NT Yes that is right.
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AA I am quite surprised that they do not have an audit statement or policy statement 

or mission statement or something like that. The US is quite concerned about 

liabilities to say the least and it appears to be in an area that would have had quite a 

lot of regulatory pressure in the states. So I am quite surprised that they don't have, I 

would have expected some sort of audit, for example somebody coming over from the 

States and asking questions. This is a little bit worrying that they have not had one 

done. Of course it could be that they do have one but they were not interested in the 

results or didn't want to say etc.

They actually mention insurance. There is very little environmental impairment 

liability insurance written. And I would not expect any of these sorts of companies to 

have that sort of cover. They are right I think when they say that their public or 

general liability insurance is giving them some cover, in relation to sudden and 

accidental loss.

NT So their public liability insurance policy will probably cover them for losses 

suffered by third parties as a result of sudden or accidental environmental damage?

AA Very commonly the sudden accidents are included in this cover, and yes it is only 

third party.

NT This covers the sudden and accidental damage, but presumably not the gradual 

damage that may be caused. Is this because of the Association of British Insurers 

introducing the disclaimer?

AA Yes these policies were re - written and specifically excluded gradual pollution 

from this.

AA Giftwrap, I notice that they use some chemicals which are typically associated 

with odour problems, particularly the acetates. This would be a possible nuisance 

type issue which might need to be addressed. Usually printing is associated with 

discharge consents and liquid effluent. However some of the modem processes don't 

actually produce a lot of effluent.
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NT Would you be surprised if Giftwrap on this site did not produce a lot of liquid 

effluent? Because what surprised me was that they do not have a trade effluent 

discharge consent because they said there was not any trade effluent. I can't imagine 

that there would not be any.

AA Well it could be that there is no routine effluent from the machines. They may 

just use one colour to print and they just top it up now and then. But if there is not a 

routine discharge the problems that I have found is when they clean down the 

machines and mix the inks. You can usually see evidence of that on the ground, there 

will be stains on the floor of the factory etc.

But I am surprised if there are no discharges what so ever.

The waste issue is also interesting. The ink may be special waste, some consider it 

not to be. Some WRAs consider it to be special and some don't. So I am happy 

about that can of old waste going in the general waste, I am not sure how long they 

will be allowed to do this, but they apparently can at the moment so I have been 

informed.

NT Are there any problems with the storage of oil on the Giftwrap site?

AA Yes. The drum storage leaves something to be desired!! You have road drains, 

because there is a gully. Some look new drums some look old. The drums are not 

stored in a designated area, some are rusty on the top, they may not know what is in 

them because they aren't labelled. It does not look to be very good control at all.

I don't understand why they have got some drums stored on the hardstanding, outside 

the fence, and some inside the fence. Either way it does not look to be particularly 

safe, or well managed.

NT On this photograph there is a drum which looks to be sat on top of that road 

gully.
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AA Yes, I mean there is just nowhere worse to store them! Store them somewhere 

but not on top of a drain, that is crazy. The area has no containment, this is another 

potential problem with this site.

Normally I would worry about the drum in the skip, but I have been assured that it is 

OK to do this at the moment anyway.

Security is also an issue. If kids get on the site and turn taps on that shouldn't be etc. 

this is dangerous. The drums could be a concern here. But it may not be too much a 

problem on this site.

I have actually put that it worries me a bit about the discharges. For example, 

washing down the machines, washing hands and spills on the floor, what do they do 

about spills? They are going to get spills of ink, what do they do with it, do they 

wash it down the drains, are there any floor drains.

Group Two Questions

NT What did you think of these issues?

AA In offices I would be mostly concerned with heating oil, if they had it. Where is 

the oil store, where do the pipes go, has the system been checked for leaks?

2a) R&D Yes, for sure. Particularly labs. An awful lot of stuff goes down the drains, 

drains crack and you have got contaminated drains and contaminated land around the 

drains. This is a major concern.

Any industrial process, with the limitation you have given below. I think it is 

primarily the ones that handle liquids, for example, solvents, oils, cutting shops for 

example. If it is a dry process then there is much lower risk.
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2b) B2 Absolutely, there is no argument over that. I would be surprised if a B2 unit 

did not have any potentially polluting or contaminating uses.

I think a good break down is that B2 is a probable to very probable, and B1 is a 

possible.

2c) NT What about storage and distribution, the B8 group. I know if they are 

storing video tapes for example, then there is very little risk. But I would ask two 

questions. Firstly, can you store chemicals in a property without having a hazardous 

substances consent, and secondly, what about ancillary activities? Quite often you get 

vehicle maintenance and repair associated with the main distribution activities of the 

tenant.

AA Yes I have found some problems with storage distribution centres and you are 

right when you say they are quite often associated with a use such as vehicle repair 

etc. That would be the first place I would go to have a look. There could be fuel 

tanks, oil tanks, waste oil tanks, the old oil filters etc. particularly if they do 

maintenance. Even if they don't they may well have a fuel tank.

Secondly, the storage, and you have already summed it up. It is the sort of material 

they store which is important. Maybe they are not manipulating materials, but if you 

get a fire or a forklift truck crashing into something, what happens then? This will be 

a function of what they are storing. But the garage facilities will be a higher risk 

category. Also a lot of these storage areas do not need special consent to store the 

chemicals etc. The limit is very high.

NT So presumably you could have a B8 tenant who could be storing chemicals or 

other materials, that if they escaped could have significantly polluting effects, and this 

would require no special licence from a regulator, a tenant could do this, as long as 

the lease did not specify that no dangerous substances are to be stored on site.

AA Oh yes, this is not unusual. It could be that they are storing things that they do 

not see as a problem. This is often when the risks are highest. It could be household
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products, detergents maybe. Food products could be toxic as well, and if they are not 

seen as an issue, for example a company does not look at its environmental impacts 

then the risk is there. The frustrating this is that it is not hard to address, by storing 

the potentially polluting products away from the activity hi the distribution centre, or 

by bunding that area properly the risk could be substantially reduced.

Group Three Questions.

3a) The first part is definitely yes. As I have already said. 3a is definitely yes.

3b) In relation to the actual elements, as I have said I don't think it actually needs to 

be a 7750 system. However, if people want a framework then 7750 is as good as 

anything to work to, in fact it is very good. What I would say is that if a company 

didn't have the resources to do a 7750, so that put them off doing anything, then there 

are certain things they can do.

The policy I think is very important. And the reason is not so much to audit against, 

it will show commitment from where the other real benefits will stem. I mean, you do 

not take it on its own, but it is a good indicator of what else the company may be 

doing. Once the commitment has been obtained from the top it really all flows from 

there.

Effects/Register and regulations. I see that as really the organisation understanding 

what standards it needs to work to. So it knows its effects and it also knows its legal 

requirements in relation to these effects. So this is quite a key part.

The management programme is about getting the commitment of resources so it is 

linked up with the policy, it is showing the commitment the company will make.

The manual and documentation is more for the third part certification, it will have 

internal benefits also but it is mainly for external verification. So you can show a 

third party you are doing what you say you are doing. It is the easiest thing to do in 

many ways, but I would like to see it minimised for SMEs for example.
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Records are very useful. You need to keep records of complaints, inspection and 

audit reports etc. This though is again for third party certification.

The audits are a key part as well, but they are not a one off. You have to undertake 

periodic checks. If this is carried out by a third party then I feel the results are better.

The other parts have their uses but I think those are the key parts.

3c) I don't think there are many companies that have gained an advantage in terms of 

lower insurance premiums, although it could be the other way around. So that in 

order to get insurance they needed an EMS. So, an insurance company perhaps has 

not given anything off, they are just saying develop an EMS or we won't insure you. 

So it could be the same effect, but it is the stick rather than the carrot.

Lower bank lending rates, I'm not actually aware of, maybe they wouldn't publicise it 

if they had, but I think the banks are still in the relatively early days on this and, they 

may not be doing too much in the way of lower rates. In the future, I think it will 

work the stick way as well. That is, they will put up their lending rates to anything 

they see as posing a significant risk rather than reducing, but they might, I think it is 

still relatively open as to what might happen.

Satisfying clients and customers I think is the key route in the first instance. It will be 

supply chain pressure that makes companies develop EMSs. A company with an 

EMS has that extra that can be used to attract customers.

I wouldn't underestimate that it keeps the work force happy also. When I have been 

doing quality work I have received a fairly negative response, but doing 

environmental management people are usually quite happy to see that the company is 

doing something. And they usually respond more positively than with 5750.

3d) Yes, they can improve efficiency over the medium to long term. In the short 

term I actually think that it is going to cost them. I think it is a little unfair to say that
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they are going to save a massive amount of money in the short term. They will need 

increased controls, pay for things to be done etc. so it will cost in the very short term. 

I think it will give them a handle on then- waste disposal costs, and that will offer 

reduced costs. The same goes for lower energy costs. I continue to be surprised how 

few companies actually practice anything akin to energy efficiency, it is a bottom line 

cost. It needs addressing, companies can reduce costs, even in the short term, by 

undertaking an energy audit on its own.

But the real benefits for companies is the long term risk reduction. It is going to 

become more and more a part of operating a business, companies will expect then- 

suppliers to do the same. It is just going to be a normal part of doing business. So it 

is long term commercial advantages and long term risk reductions which are the real 

benefits of practising environmental management.

END OF INTERVIEW
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Interview with Anon Lawyer 1

Date: 02/11/94.

Interview time: Ihr 45 minutes.

la) and Ib) AL - Well I think the answer to Question 1 hi terms of yes or no, the 

answer is yes. One always has to wonder whether the legislator when drafting have 

got a particular purpose in mind, and try to find ones way round the ambiguity, but I 

think that a lot of environmental legislation will catch landlords, not always 

necessarily during the course of the tenancy, it could catch them later on, once the 

tenancy has ended because they may have not caused pollution, but if they inherit 

property which is environmentally unsound as a result of tenants activities they could 

be considered as adopting those premises afterwards once the tenant has vacated and 

find themselves in trouble. For example, if a tenant discharges into a sewer or 

watercourse or leaves the premises in such a state that that's likely to happen and it 

does happen, and it happens after the tenancy, then the landlord could be construed as 

knowingly permitting the continuance of that pollution, and therefore they are liable 

to prosecution. I think it is just a question of the policy hi the drafting of the 

legislation, if someone's got control of a property at some stage they'll look to get 

them as well as the person who has caused it, and they can attack both there's no 

exclusion of taking the person who has actually caused it if there's a responsible 

person who has knowingly permitted it. It seems harsh but that's the way it is. I 

think a lot of landlords are going to find themselves perhaps stuck with the current 

leases they've got, because they can have no control over a tenant in that particular 

manner, hi terms of leaving the premises hi a state that is pollution free.

NT - Because the provision hasn't been made for that in the lease when it was 

granted?

AL - Yes that is right, and also it is not an offence to pollute your own land, storing 

tanks on your land, it doesn't escape, there's no offence committed, but it could 

escape and of course there can be a lengthy time lapse between leaving a drum on 

your property and actually pollution materialising off site causing loss or polluting a 

water course. In those circumstances at the end of the lease the tenant hands back the
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property, but there's no obligation to hand it back in a state similar to the state it was 

beforehand other than the normal repairing obligation which wouldn't cover this 

situation.

NT - So you take the view that the normal schedule of dilapidations just wouldn't 

cover the issue of polluted land for example.

AL - Certainly not, I don't think it would at all.

NT - What about in terms of the situation where the NRA took the WDA to court - 

the situation there was the tenant was actually in occupation, still in business etc. but 

the NRA actually tried to prosecute under the causing part of the section 85 rather 

than the knowingly permitting trigger term, although it failed, would there be scope 

for other regulators as well as the NRA perhaps HMIP, going down that route after 

the landlord as opposed to the tenant, even though the tenant is in occupation.

AL - Yes, I think there is scope. Interestingly enough I wrote a very good article on 

water pollution in respect of abandoned mines, which I can dig out and give you a 

copy of, which sort of compares the WDA case, again they were charged on the 

causing side and another case involving Yorkshire Water, when someone allowed 

pollution to go from their particular premises through to the sewage works and out 

the other end, and the Yorkshire Water Services were prosecuted and successfully. It 

raises a couple of questions, the first one is; was the WDA case decided correctly? 

There is scope that they may have caused as well, because they laid the system of 

drains, and the fact that the tenant caused as well. There is no one individual you can 

go against. There is nothing in the legislation that says that 2 people can't cause an 

offence, and I think that is the key. I don't know whether the NRA will want to go 

down that line quite yet, because of the difficulties they had in that case, but it is 

interesting to note that distinction. But there is definitely scope.

On the knowingly permitting side as well, that doesn't seem to be tried and tested that 

much. If you permit somebody to use premises for a particular purpose are you 

knowingly permitting them to pollute, I'm not sure it goes that far, but we live in a
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world of environmental jurisprudence leaping forward the next time a real harm 

occurs and I think it will have to take a particularly serious incident for the NRA to 

bring a prosecution and go for the polluters pocket.

NT -1 took the view, I think I got this argument from either your or John Fordham's 

book, the argument was landlord/tenant situation, he was looking at lender/borrower 

situation, and he was saying that if the bank had knowledge of certain activities and 

there was control in the lending document, I just made the analogy took it out and 

looked at tenant/landlord relationship and it seemed to me that the landlord, in the 

typical institutional lease for example, there's a lot of control over the tenant in what 

they are allowed to do.

AL - Yes, that's quite right. There are restrictions usually, restriction on use. 

NT - Complying with all legislation for example.

AL - Complying with environmental legislation, you wouldn't need to have that, you 

just need to have an obligation to comply with statute.

NT - And there's also rights of access, to go in and inspect the premises, would that 

give weight to the argument that the landlord could be said to be controlling the 

activities being carried on in a property.

AL - I'm not sure it goes that far, I think there is a distinction. I think it is a 

management distinction. I see your point you are coming to on control when I was 

looking at your questions, but at the moment I'm not sure that it goes that far because 

there are restrictions rather than telling you what to do on a day to day management 

basis. Here is your property, from day 1 your property is going to be used for this 

particular purpose, you can't use it for another purpose, you've got to comply with 

statute, I'm entitled to come in and view the property, I'm not going to tell you what 

to do, I'm going to tell you what you can't do, if I'm not happy I'm going to serve a 

notice on you to comply with the obligations. Is that control on a day to day basis, or 

is control from day 1. I think John Fordham is looking at it more as management
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decisions right you owe me money, sell that and you are taking over the identity of 

running that company.

NT - In the Water Resources Act Section 85 for example, would there need to be that 

day to day control? I think under that one it was knowingly permitting an offence for 

example. So say the day to day management control is taken away the landlord hasn't 

got that, would he be said to have, would he know of a pollution offence for example 

if he had the power to prevent the pollution incident through a covenant saying that 

you can't do this, you must comply with legislation, should he have had the 

knowledge if he had rights of access?

AL - I think they have to be distinguished in the sense that those rights and powers 

are there to protect his proprietary interest and not intended to exert any real control 

over what the tenant does on a day to day basis. But I take your point over control. I 

don't think it goes that far, I think there may be scope, but I don't think the courts 

would accept that as an argument that the landlord knowingly permitted the tenant to 

breach his covenant. I can see what your getting at if it is on a daily basis and it is 

going on for a long tune the landlord is aware of it, someone knocks on the tenants 

door and says stop polluting this waterway, and they tell the landlord and the landlord 

is doing nothing about it, is he knowingly permitting because he doesn't take steps to 

stop them doing it? I'm not so sure, because you can't physically stop them doing it.

NT - Wouldn't he have a power to prevent it though, presumably if they are polluting 

the environment if they are transgressing Section 85 for example, they are polluting a 

controlled water.

AL - Are they under a duty to prevent it in that control situation? The NRA have the 

power to prevent it by closing up the premises, are they knowingly permitting, are 

they going to prosecute themselves? I think it is a fair point though, if there is a 

distinction one's a regulator and one's a landlord protecting his proprietary interest.
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NT - But there's some scope there. You wouldn't fall out of your chair if you were to 

find that the NRA were attempting to prosecute a landlord under knowingly 

permitting.

AL -1 think it would be a classic case, one you would be quite brave to take on.

NT - London Tower Hamlets v a firm of contractors was a case involving a noise 

nuisance, under the Envkonment Protection Act, and the local authority successfully 

prosecuted the owner of the land, because he had the contractual means to control the 

contractors. They were working for them and the contract said build the building but 

don't make a lot of noise, and they carried on making a lot of noise, and they 

successfully prosecuted the landlord I think.

AL - As well.

NT - I think they only prosecuted him.

AL - That may be because the contractors only had a licence to occupy and they were 

employed directly by the landlord, whereas the relationship between a landlord/tenant 

is different. The tenant has a proprietary interest in that property and the right to 

occupy and they are both owners at the same tune.

NT - Are they the main areas of legislation?

AL - They are the main ones hi terms of prosecution.

NT - Water Resources Act and EPA.

AL - EPA, Part 3 which deals with statutory nuisance. You've also got to look 

carefully at Part 2 of the EPA which deals with waste on land, there's section 61 

which is not yet in force, there's been a lot of discussion about whether it should 

come in or not, it is being amended, whether it's going to be amended. I think it 

inevitably will be, and that's where the regulator has an ability to clean up land, and
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the comparison is Section 161 of the Water Resources Act where the NRA have got 

powers.

NT - that could bring in some problems as well.

AL - Well I think the EPA would do because it refers to the owner of the land, 

therefore definitely ambiguity there as to what that means, but why shouldn't it mean 

both owners. And the WRA Section 161 is the person who caused or knowingly 

permitted the pollution, or caused and knowingly permitted the risk of pollution.

NT - That's very close to section 85.

AL - That's right yes. The wording in terms of the potentially responsible persons. I 

think the ambiguity would be construed widely though.

NT - Are you quite happy with sections la) and Ib) that we have covered the 

relevant trigger terms and pieces of legislation?

AL - Yes, I am satisfied with that.

Ic) NT - What about Ic. This really looks at the analogy with banks which we 

discussed a moment ago.

AL - I think as a rule no. But there is scope. Drafting of the document is very 

important also, what does the document say. I think there is one element that 

occurred to me, is where you sometimes find a lease where the tenant has to comply 

with the reasonable regulations of the landlord, it is usually for site management 

purposes, it may deal with where you store your rubbish, etc. there is scope there, but 

it does depend on the drafting of the document and how much control is exercised, 

and the purpose of that control, but generally speaking I think probably not.

Id) That's a good question actually what are the implications. When you mean 

implications are you talking about whether it be more restrictive in their lease drafting
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or less restrictive. There's 2 evils here, 1 is not saying enough in the lease to prevent 

you receiving back a property which is polluted, as I've said before repairing covenant 

is not going to help you in a standard lease, if the pollution is to the soil etc. The 

owners will take back a property that is a problem, so he wants to be more restricted 

to actually get the property back in a satisfactory condition. I think what you're 

aiming at here is that that leads to more control, and therefore more scope for 

regulators to prosecute.

NT - Yes, there is a paradox. The other thing of course is if they do become too 

restrictive hi their covenants they are going to be onerous leases.

AL - Quite right. That would definitely be a problem on rent reviews, because if you 

have a lease that says you've got to return it in the state or condition as it is on the 

date of the grant, then it is going to be considered an onerous lease, and be more 

expensive.

NT - Yes, cheaper rent.

AL - Exactly, and if it's a 25 year lease, and it may be more significant in the last 5 

years, if they are going to have a back-end payment of cleaning up the soil.

le) NT - We discussed this question already to some degree. I've read on this 

subject an article by Fordham, which is a very good article, and part of his book. I 

just thought it was so close between landlord and tenant. I take your point about 

control and day to day management issues, but I think there are more powers to 

prevent in terms of covenant, and knowledge of hi terms of access to the property, I 

thought that was quite dodgy for landlords. But I take your point.

AL - There is scope. I just think the court is not ready at this stage to extend that and 

say it was the landlord who could have done something about it. But again it depends 

on the precise wording of the lease and the powers reserved. I think the general 

standard terms of the lease like comply with statute is probably not going to be 

enough at the moment. But there could be a number of factors involved. I suppose
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one thing that strikes me is that you do have landfill leases where the landlord does 

retain a lot of control, but generally speaking doesn't want to retain too much control. 

If you start controlling you are actually the actor the responsible person, forget about 

knowingly permitting, you could be construed as causing, so they tend to reserve the 

power if necessary but stay back. What you also see are put options, where it does 

get that bad, the landlord will probably have the right to put the property onto the 

tenant freehold.

NT -1 haven't heard of that.

AL - How it works is: It is usually if it's a particularly polluting industry. The most 

obvious example is a landfill site. Landfill operators don't like paying freehold 

premiums for the land, they like to have long leases, pay on a royalty basis as and 

when waste is put in they'll give a certain portion to the landlord, they will have a 

guaranteed minimum. Various tax purposes I've seen some that are over 51 years 

old, I think that's where they have some ability in terms of tax benefits to the 

company. They've taken a leasehold basically because they want to pay instalments 

on a royalty basis and not up front. Now there'll come a time where if the site is 

really badly managed, I think the landlord would rather keep away and just put the 

property onto the tenant and the freehold - and say nothing to do with me anymore.

NT - So there's a put option at the beginning of the lease and if the landlord isn't 

satisfied at year such and such or any year, he can say right I'm no longer the owner 

of the freeholder.

AL - Now to stop the landlord doing that at any time, the reality is as soon as the 

freehold is put onto the tenant, then royalties stop becoming payable, so they have to 

make an assessment as that tune. Anyone thinking about it, and I think your 

questions are beginning to highlight that problem about control, I think landlords will 

see it more that they don't want the property back in a state that has just got no 

benefit to them, and when a landlord decides there's no benefit really in taking it back 

unless it's just inert, it's not going to cause any problems it may be a benefit, but
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usually no, therefore take out the value hi terms of royalty payments and then stick it 

across to the landfill operator.

NT - The people that I'm talking to the investors of financial institutions and property 

investment companies, banks as well. What we are really talking about is general 

industrial type property, and the Bl uses, so although you get less environmental 

problems associated with those types of property, they are beginning to, my 

questionnaire to them is are you updating leases in response to environmental issues, 

do you require more control over tenant activities etc. The general view is that they 

are very very cautious to become more restrictive because of the rental implications, 

the value implications as opposed to environmental risk, so they are being saved if you 

like by their value worries, but they didn't appreciate that paradox that we just talked 

about, because that's not then-job, they are basically investors/surveyors and they are 

worried about the market, they are not lawyers, so I wasn't surprised. So there may 

be large holders of industrial type property, some companies have 100% allocation to 

industrial type property, and I don't know whether then" leases are being updated or 

not.

AL -1 suspect thought has gone into it as you said, but it's really on the onerous lease 

part and the fact that it reduces rentals.

NT - I suspect that they are prepared to carry that environmental risk, and not have an 

onerous lease. If a landlord put too many things in there it would certainly have rent 

review implications and it could, as we have discussed, open up this knowingly 

permitted offence.

AL - The point about knowledge, I think I know of one case that may have 

considered it. I know we've come across this issue before in the context of the 

landlord tenant relationship.

NT - I've read some stuff on that hi the context that the landlord/tenant and the tenant 

sub-letting hi residential type property.
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AL -1 think one was a racecourse.

NT - One was a sex shop or something.

AL - Yes. Were they going to be prosecuted under the licensing laws?

NT - Yes that's right, and they wanted to know whether the landlord or the assignor, 

the first tenant in the chain ...

AL - Had knowingly permitted it. It's interesting.

If) The answer to If is it is obviously possible to become a source of litigation. I 

think it will actually depend primarily on the cost analysis at that time and if it is a 

significant landlord and a very insignificant tenant and a significant polluting incident, 

they may well decide it's worth bringing that test case. They'd probably think well 

we've gone against the landlord, they should be more responsible to who they let to, 

it's that issue about control.

NT - They may think that the WDA for example, or a large financial institution should 

have that responsibility, they may come to that conclusion and say you should as a 

responsible landlord be aware of what your tenants are doing. You have the means to 

do it, you've got rights of access, you've got the power to prevent them.

AL - I think a different angle of looking at it, is if it is a continuing disregard for 

environmental legislation by continuously polluting, continuously breaching your 

discharge consent, and everybody knowing about it. But you tend to find that the 

pollution is a one-off breach of the discharge consent or one-off completely 

unauthorised discharge. In that instance can a landlord possibly foresee those 

circumstances are going to happen, if they let those premises for industrial purposes, 

but taking that further, if it happens regularly and the regulator says by the way do 

you know your tenant is doing this, you've got the power to stop them, why don't 

you take some action, and the landlord ignores that, then maybe there is scope. I
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think it very much depends on the facts, and I would have thought the latter factors 

would be more favourable to the NBA if they were to decide to prosecute than a one- 

off incident.

Ig) and Ih) I'm not so sure Ig, it's a very good question. I've linked it perhaps to Ih 

as well. With a 3rd party you are starting to consider going outside the realms of 

criminal statutory liability to general civil liability, and a 3rd party could suffer loss as 

a result of a tenant polluting in breach of their covenants. What's the relationship 

between the landlord and this 3rd party? You know, is there a duty of care on that 

landlord with this other 3rd party, generally I think that would be unlikely, it would 

depend very much on the proximity and how far the court would like to say that a 

landlord had a duty to an unknown 3rd party, there again it might be a known 3rd 

party who is actually the adjacent neighbour. What you're saying is that a landlord is 

doing nothing, well he can be liable in negligence for doing nothing, but only if you 

owe a duty to someone.

NT - That's the crux. There are 3 elements to it, you have a duty, the duty was 

broken and they suffered loss....

AL - Have you done the act? An omission can be a negligent act. For example, you 

design a property, you omit to consider one factor and it falls down, but is this the 

type of omission that would actually constitute a breach of duty? If a tenant 

discharges in breach of an absolute covenant not to discharge, and continues to do so 

over many many years, can the 3rd party say to the landlord well look you had the 

ability to chuck the tenant out and it has caused me loss because you didn't, the 

landlord can say I don't owe you any duty. How do you correct that? It's not a 

contractual duty, the landlord/tenant is a contractual relationship, we are not dealing 

with statutory law here, we are dealing with civil law, I don't think there is necessarily 

going to be a duty of care, but there could be depending on how proximate the 3rd 

party is, if it is the next door neighbour then there is a possibility that he would be 

owed a duty.
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NT - What if it was, for example, an industrial estate close to a residential area, and 

the planning conditions of the planning permission were that you can only carry out 

certain uses on here because you have a responsibility to keep noise levels down, 

because of the nearby residents, could you then develop this duty of care?

AL - The courts are reluctant to extend it too far. To be honest I haven't given this 

much thought. If you are the landlord of an estate and you've got one tenant 

affecting all the other tenants, most landlords wouldn't like to be under a contractual 

obligation to enforce covenants under other leases, but it does happen, there could be 

a contractual relationship with that 3rd party who is the next door neighbour tenant, 

who can say look you are the landlord, enforce the covenant. They could claim in 

those circumstances against the landlord for failing to enforce covenants on the leases 

where there is a contractual relationship.

I think I would like to go a bit more on Ih. Foreseeable, could he have foreseen the 

relevant pollution incident. I think you have to distinguish between the one-off 

pollution incidents and the continuing ones.

NT - I had not really thought of that, as you say, most pollution incidents are going to 

be one-off and it is very difficult for a landlord in those instances to be able to stop it. 

If nothing had given the landlord the suspicion that a pollution incident was going to 

occur, I don't think he can be expected to do anything.

AL - It would be very difficult for a landlord to have the ability in those circumstances 

to stop that.

NT - Although could you argue that if the tenant had a record of non-compliance, 

although they hadn't caused a major pollution incident, could you say that the 

landlord should use the covenant to say right make sure nothing else happens?

AL - I generally think not. It's an example of how English Law likes to protect 

property, the common law is there to protect property at the end of the day, and those
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rights. Reservations of the lease in favour of the landlord of a restricted covenant in a 

lease are there to protect the landlords property and not there to control the tenant.

li) What other areas of environmental law a landlord needs to be aware of. I think 

we touched on that earlier, really he needs to be aware of the powers of regulatory 

authorities to clean up contaminated land and recover the cost from the owner, or the 

person who caused or knowingly permitted the pollution. He also needs to be aware 

of the law of nuisance, perhaps at the end of the lease where the premises are returned 

hi a state that constitutes a nuisance, he doesn't do anything to stop it he takes on that 

nuisance and would be liable as the original perpetrator. You can look at all the 

statutory criminal cases you like, but the biggest area of financial liability I think is 

civil law, common law, actions of negligence and nuisance.

NT - So if landlords are going to suffer heavy financial losses, it is probably going to 

come from this area here.

AL - Yes, perhaps. You've got the tenant with that storage tank, doesn't look after 

it, the landlord doesn't bother to check up on it, the tenant goes under, the landlord 

claims back the property, it's leaking all over the place, leaking on adjacent land 

affecting the river nearby - they are going to sue under nuisance aren't they. They are 

going to say we don't care whether it was caused by your tenant or not. If they can 

prove that it was done during this course of the period after the lease, when the 

damage has resulted, they could sue.

AL - 2a) -1 think you would be wrong to make the assumption that because, in my 

field I am instructed to purchase or let or take a lease of a property and I pay no 

regard of environmental issues when I for example make my enquiries to the purchase 

order for the landlord or my enquiries to the local authority for that matter. If they 

just say it's an office - there can't be any problem, because I think you are ignoring 

past uses and also you are avoiding perhaps the structure of the building, air 

conditioning, things that will actually affect the occupation by individuals - sick 

building syndrome. So I think you will have to bear that in mind. But you wouldn't 

generally expect there to be a problem, but then with new offices or offices say 5
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years ago when they didn't really consider sick building syndrome and there wasn't 

that much research into it, then you might think well hang on.

NT - What about the Blc and the industrial process carried on within a residential 

area.

AL- Definitely.

NT - It seems to me that the use classes order obviously concerns itself with 

planning considerations, like traffic generation, and planning permissions, etc. I mean 

that what it was designed to do. But it doesn't mean that you can't carry out a 

polluting activity in that land use, and what is interesting is that a large amount of the 

institutional portfolios, if they have industrial property, generally it's about, lets say 

they have a property portfolio which is part of their overall portfolio of gilts and 

equities and property, so you've got your property portfolio probably about 15-20% 

will be made up of industrial property in that portfolio of which 50% will probably be 

B8 warehousing, and the other 50% of that 20% will be Bl probably. And the 

telephone calls that I had with institutional investors when I first started my research 

is "we have only 15-20% of our property portfolio in industrial property, most of that 

is in warehousing distribution, only a small part in Bl, we don't hold any B2, so 

therefore we have no environmental risks".

AL - Well that would be a mistake wouldn't it. Because a tremendous amount of B8 

and B1 could be on reclaimed land.

NT - What about from current usage though.

AL - You still want to know what they are doing. There only has to be a couple of 

leakage's of highly toxic chemicals.

NT -1 accept the argument that the main types of environmental risk hi any property 

are probably going to be associated with past uses, whether it's already contaminated 

or not. But I still think there are some problems that could develop from like research
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and development products and processes nearly word for word was mentioned in 

Section 143. So if you look at that research and development if you look at the 

Appendix to Section 143 it is almost word for word, and obviously industrial process, 

you only need somebody in their manufacturing parts of computers using electrical 

equipment using solvents, so there's plenty of scope there.

AL - Absolutely, I agree, well it's their waste as well, what do they do with their 

waste? If they just stick it outside the chances are that is no longer good enough.

I would certainly raise specific enquiries on past uses and on current uses. In terms of 

saying - I couldn't give an assessment of whether it's an environmental risk or not 

because there is always a legal environmental risk because there's always statute you 

need to comply with, so the question is whether they want to have an audit or survey 

to find out what is going on, you're looking at this hi terms of an investment portfolio 

-1 think this question comes under how you manage it. We would raise questions, we 

would certainly ask the local authority if they had any problems.

NT - The institutions I've spoken to so far, everyone has said that every property they 

purchase now there is an environmental audit done. OK what do you mean by that. 

They always have a desk top study carried out on every property they purchase, and 

then either of 2 things will happen, they'll either make further investigations if they are 

required, or they will just pull out of the deal altogether, but I think at least 50-60% of 

those that I've interviewed so far have said that part of that initial review will look at 

the tenants activities now as well. So they are worried about it.

AL - It is good practice that if you are going to do a desk-top study you actually do a 

simple walk through. There are some people who collect the information of the 

registers and local authorities, they don't actually have knowledge of environmental 

issues hi the same way as some of the top environmental consultants who can actually 

analyse and draw conclusions, they will just do a desk-top study which involves doing 

searches very much using an agent to go and do a local authority search - just 

information gathering. I would have thought they would want someone to make an 

assessment of it as well. What land of desk-top studies do you come across?
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NT - The investors I have spoken to so far, they probably haven't given the 

information you want to know about what exactly do they do. Certainly they do a 

desk-top study, whatever that means, but I'm not actually speaking to the auditors 

yet, so I'm talking to a surveyor and I say right what do you do, and they say we have 

an environmental audit, and I say what do you mean by that?

AL - If you were a developer for example you would be wise to do a full survey - I 

mean going hi, do a soil survey, go a bit further than that and look at obvious areas 

where there are likely to be pathways for example.

NT - Almost all the ones I have spoken to would go down that route, do a full survey 

if serious doubts were raised at the desk top survey stage, and then a lot of them just 

pull out and those that didn't would then have these further investigations.

AL - That is why developers do the full ones because they've got the whole site, they 

are going to develop it and sell it. People are going to want to know what they are 

going to buy. There are 2 ways of dealing with it. Anybody raises a question you 

just shut up and say nothing, that doesn't create a very good trust relationship, and b) 

it doesn't actually speed up selling these properties, because they are only going to 

have to go and do their own search, or as you said they will pull out. I think what we 

are finding is that developers are taking this more seriously. We work more for 

developers than funds, and it is a dilemma they have, how much information should 

they give. Any lawyer who is probably not familiar with environmental issues but 

familiar with property law see a report that refers to say zinc or something like that, 

and just go mad and tell their client to just pull out of the whole thing.

They do the research and they tell or don't tell, if it's not a problem. Because if it's 

not a problem, it may just be something like cadmium or zinc or mercury or 

something that is contaminative hi large concentrations, they are going to scare off 

purchasers. I think they are coming to the view now that it's better to be prepared, 

they want to know what they are buying, and when they sell it they want to show the 

person that they are not taking on environmental liabilities which does concern them.
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2b) NT - Have you come across any sort of problems with the B8 storage and 

distribution just for example? If you are just storing video tapes and they are 

delivered to somewhere else, I can't imagine that present use would cause a lot of 

environmental problems.

AL - Well you have to go around the specific use and not the general running of the 

building. The heating may have oil heating. It is not just the main use, it is the whole 

management running of the building. But I would say that there are likely to be more 

problems with industrial use or even light industrial use.

NT - Most of institutions' industrial property will be in B8. So if they've got 50% of 

thek 15% in warehousing they have reduced those risks.

OK then, we can go onto the environmental management questions.

3a) AL - 3AI think it would have to be a selling point. Reduce the likelihood. Well 

if you consider something in the first place then you are more likely to take action to 

remedy it, so just on that assumption alone there should be a reduced risk. How far 

do you go in actually assessing that they have done what they said they have done? 

They have to pass hurdles to get BS accreditation or any other kind of accreditation 

they would have considered their activities and therefore they would have taken steps 

to remove the risk element you would hope.

NT - Would that be part of your advice, to potential landlords say this tenant has got 

7750 for what it is worth this is what they do.

AL - We would never really give advice as to whether a tenant is suitable or not. We 

may offer an opinion. We would ask the question though, we would want to know 

whether they have BS accreditation. There's an element of that the landlord is giving 

you instructions. Generally we wouldn't look into the standing of the tenant other 

than a company search, but most landlords would do thek own company search.
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3b) AL - EMS by a tenant (question). We've just discussed it.

NT - If they've got a policy statement, how do we know they are complying with it, 

well presumably they must have steps to comply with it, that's the reason they got 

certification to 7750. If you've got organisation, personnel in there, people have got 

jobs to make sure they are not throwing things down the drain that they shouldn't be, 

they set themselves objectives and targets, yes you can argue about how good those 

targets are, but at least they are there, and they should have a management system in 

place to make sure that they are reached. There's the manual and documentation 

which is available for examination. There's some operational control over those 

activities, there's the records etc..

AL -1 think that will actually lead to a better understanding from the landlord of what 

the tenant is going to do with his property. You've got to look at this before granting 

a lease if it is going to be an issue.

NT - What I've done with the institutional questions is introduce a scenario, I've 

introduced conditions under which the environmental performance of a tenant may 

become a relevant consideration in your investment decision making process. The 

first question is, is the tenant through activities, processes carried out on site capable 

of causing environmental problems. And that was felt very important, everybody has 

said in that situation we need to know EMSs.

AL - I think the tenant really. I think if you've got it you sell it. We're going to be 

paying you so much per year rent, we're going to use your property for 

environmentally sensitive activity, what the landlord wants to know is will he get his 

property back in a reasonable state, his rent on time. If the tenant has got 7750 

accreditation he is more likely to have assessed the risks involved in his activity 

therefore taken steps to mitigate those risks, which would mean that the landlord is 

more likely to get the property back in a reasonable state. But also if you take into 

account, you can cost it into your account. Therefore they are more likely to meet
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your rent. I would imagine these issues are investment considerations as well as 

environmental ones, and the result of the tenant having his accreditation.

If you are less likely to have pollution incidents, then the value of your property is 

likely to remain static or not be reduced because there are not pollution problems, and 

additionally to that the tenant is going to be a less of a worry to the NRA and other 

regulatory authorities therefore will be spending less money on that and less money on 

remedial measure and less money on fines therefore more money is likely to be 

available to meet their obligations in terms of a rent flow for 15 years and so the 

landlord does not have to take over a property because the tenant has not complied 

with its covenants.

NT - Just thinking off the top of my head, could we just run through the other ways 

hi which a landlord could reduce his exposure to environmental risks other than 

making sure a tenant has BS 7750. He could not invest in that type of property, 

which would cause problems with the diversification of his portfolio, because he 

needs it to balance it out, or he could try to introduce some covenants into the lease 

whereby the tenant would have to indemnify the landlord against contamination 

problems if hi fact they were caused, which; a) might be impossible because he may 

not be able to get a tenant to sign it which I doubt he would, and b) would have an 

effect on value if he did sign it.

AL I'm not quite sure about the indemnity point. I think if a tenant actually uses a 

property for a particularly sensitive activity then why should he not indemnify the 

landlord for causing pollution.

NT - Would this relate to your landfill example, in that situation I could understand it 

where the landlord requires and the tenant will give an indemnity. But what about a 

Bl unit, if a landlord requires an indemnity there it must impact on value because 

there will be few tenants if any that will be willing to sign. They will just go 

elsewhere.
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AL Yes but its a very difficult argument to run. If a tenant says I am going to use 

this property and anything I do, which causes you the landlord a loss, I'm not going 

to compensate you on an indemnity basis. I don't think it is a strong argument to 

push forward.

NT - Do you believe that those types of leases are hi existence at the moment?

AL Yes there are.

NT - OK, so that could be another way hi which a landlord could reduce risks.

AL They are not standard, but they do exist. And also they relate more to off site 

loss as opposed to on site loss. For example, the tenant has been granted a lease to 

carry on an activity, the tenant will say yes if anything happens off site I will indemnify 

you against loss, for example if damage were caused to a third party. It might be 

worthless because the likelihood is that the landlord is sued after the tenant has gone 

under. But I am not going to indemnify you against any pollution I cause on your 

land because your indemnity is the money you are getting for allowing me to carry on 

my activity, that is your indemnity, your getting value from this land.

This would probably depend on what the use was. Is the pollution integral to the land 

use activity, so if it was a landfill you would never get an indemnity for your own 

land. Because that is what you are allowing the person to use the site for. This could 

be reflected in the situation of a general industrial use. If the activity is to carry on a 

paper pulp printing operation, then I doubt the landlord would obtain an indemnity 

because the risk should be reflected hi the rent paid, that is what the land is being used 

for. If you take this to a light industrial use where the site is green field you know 

clean, then the landlord may want an indemnity if the tenant is going to bring on to 

site some chemicals and solvents and carry out some form of potentially polluting 

activity. So it depends on what use it is and where it is whether a landlord will push 

for an indemnity.
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NT - The options for a landlord to be compensated for any loss which occurs through 

environmental damage are fairly limited. He either does not invest in that type of 

property, which is hmited, or having an indemnity, which is a function of the financial 

standing of the tenant, having greater control over what the tenant can and cannot do, 

which brings with it its own risks, and so for the tenant to have an EMS will be part 

of this process, it may not be the only may not be the best way, but it would be one 

way in which a landlord could limit the potential risk that he runs.

AL Yes.

3c) AL Question 3c). The answer is yes.

Lower insurance could be but I am not an insurance lawyer so I am not an expert. 

Lower bank rates I have not heard about, but you have obviously.

NT Yes, there was a survey carried out by ACBE and they found that companies 

which had developed some form of environmental policy or management system were 

finding that they could obtain slightly lower bank rates.

AL I hadn't seen that but, I can understand it. If a business is developing a system 

which will reduce one of the many risks which may influence whether a company is 

successful or not then I can understand the banks trying to price for it. You are 

reducing the risk of the bank, their loan book looks a little more attractive from a risk 

perspective.

Satisfying clients and customers this will certainly be an issue, and one which must 

continue although I wouldn't like to be the one who has to quantify it.

NT As part of the research I have gone around visiting tenants on two industrial 

estates in WDA ownership, and I have interviewed 9 tenants, and talked about their 

business and whether they would implement 7750 etc., and although it is a very small 

sample about 50 %, that is 4 or 5 tenants have either come under direct pressure to 

improve their environmental performance from a customer or they have already lost
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business through it already, because they can't actually demonstrate to an existing 

customer that they have improved their environmental performance. I know that is a 

small sample but that is quite significant.

AL Yes it is. And I can understand it.

NT - A lot of them have said that because of this pressure we may have to go and 

get 7750 because our customers believe in it, not because we do.

AL Well if you have a large multinational, particularly from the US, then I would 

have thought that they will have a list of environmental objectives and one would be 

to check our suppliers.

3d) 3d has to be yes. If you monitor your waste then you will have less costs, if you 

can reuse or dispose in a least cost fashion. Energy requirements yes. Raw material 

input is a saver as well, I've seen that.

3e) Foresight. Demonstrating foresight. It depends if that tenant has, don't forget the 

test is a reasonable tenant rather than that particular tenant. So make sure that you 

should consider the implications of what you are doing.

NT - Yes. I thought it would be an argument for companies that actually do go 

down that route to do it properly.

AL Yes. You will not just have to demonstrate that you have done it, you will have 

to demonstrate that you have done it properly. And you have made all logical 

conclusions from your findings. It is an interesting point, I hadn't looked at in these 

terms before.

NT - I'll tell you where I got that from. It was from the Independent the day after the 

House of Lords decision in the Cambridge Water case. It basically said that insurers 

and bankers will want to ensure that the companies that they invest in or lend to will 

have environmental management systems and they used this argument that a court
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would be less likely to say what they were doing was foreseeable if they have 7750 

they could argue that they were at the forefront of best practice.

AL Yes I agree. The insurers and bankers must be safer with companies that are at 

the forefront of environmental best practice. However, if you do the investigations 

and you find a problem then you must of course act on it otherwise you are in the 

worst case scenario. Also hi a civil case it may be that the documentation could work 

against the company. They will have access to the files and if the company has 

discovered something and not acted upon it then he could be in more trouble. So we 

come back to where we were if you are going to do it do it properly.

There could be a situation where the firm of auditors identify 10 ways in which a 

company could reduce the risk of making an unauthorised discharge to sewer. But 

they may say if you do just 7 then you will probably be OK, and it is one of the points 

the company didn't pick up on which causes the pollution and they have a document 

recording this then they are hi trouble.

NT - Yes, but do we get back to the reasonable tenant? You know there are 10 

things you should do, but you decide to take action on 7 of them, and you open 

yourself up to criticism hi this way. But what this is surely better than not doing 

anything at all? So although you open yourself up it must be better than doing 

nothing at all.

AL I think now we are moving away from this closing our eyes and doing nothing as 

a defence, you know the less we know the less we will have to do, and towards more 

of an investigate and see approach.

3f) NT - The reason I ask this question is that a local authority are actually offering 

this as a service. They will offer advice to a tenant occupying their property and help 

them improve their environmental performance. They argue that by having tenants 

occupying then" properties that know what they are doing in terms of the environment 

they are improving the value of their property portfolio, or at least reducing the risk 

carried by it.
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AL If it is developed properly I would have thought they will be OK, but if they did it 

negligently then it could be different. They could be pursued down this route. Setting 

up an EMS that is just not appropriate then are they themselves open to challenge. I 

would have thought that most landlords would avoid being involved setting up an 

EMS.

NT - For this reason, that they could find themselves in trouble? 

ALYes.

NT - You see my approach would be don't get involved hi the process itself, because 

not only could you open yourself up to potential liabilities, but it will cost you money. 

Far better to try to identify hi your investment decision making process tenants that 

have developed these systems, include it somewhere. Obviously it will not dominate 

the decision making process, it shouldn't do that, but include it somewhere.

AL Yes, if the landlord does develop it and the system is totally inappropriate then 

tenant defaults or pollutes or is pursed by the NRA or go under or whatever. The 

NRA or adjacent landowner could come after the landlord, I wouldn't like to pursue 

the case but it is definitely an angle.

NT- Yes, I agree.

AL I can understand why the local authorities are interested hi this because they are 

the regulator as well don't forget.

NT - It is more important to local authority landlords because they carry more direct 

environmental risk because they have more tenants that can cause more environmental 

damage. They have tried to encourage this type of activity into their areas for years 

and have those types of tenants. So they are left with the problems. So local 

authorities are far more likely to carry this type of risk.
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NT - Right well I am conscious of the time

AL I have found it very interesting, and I would be very happy to find out what 

others have been saying, will you be providing a report?

END OF INTERVIEW
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Interview with Anon Lawyer 2 

Date: 1/12/94. 

Interview time: Ihr.

la) AL I think things would have changed slightly if the Government's new paper in 

its response to the response to Paying for our Past comes in, because I think that 

landlords will probably fall under the same category as banks, in that if they didn't 

cause contamination, then there going to be able to argue that there should be some 

exemption. However, it certainly can't be excluded, one thing that is certain is that 

the Government is not going to put its own hand in it pocket and pay for clean up. I 

think the way it is moving is that Government will get at a landlord, perhaps not quite 

so immediately but with clean up to the suitable use approach. It may not be the same 

as a tenant has polluted a site then the tenant goes bust so clean it up, it may be that a 

tenant pollutes a site and if you want to do anything with this site in the future you 

must carry out clean up. The obvious exemption there is where contamination is 

going off site, or it is going to groundwater, where they will be required to clean up 

right away by an adjoining landlord or the NRA.

NT OK

Ib) AL Shall we go on to Ib)

Well section 143 is going to be repealed, section 61 is going to be implemented in a 

different form, the real issues I would say for a landlord are under section 33 of the 

EPA and the rather confusing discrepancies between the wording of the Section 85 

and Section 161 of the WRA 1991, in terms of authorised discharges being a defence 

under the first part of the WRA and not the same defence applying to clean up 

liabilities under section 161. So there is certainly a gap in that legislation which 

people could fall through I think.

Perhaps also relevant is the statutory nuisances, under sections 79 to 82 of the EPA 

Where the wording is particularly woolly anyway, but primary liability is with the 

person who caused the nuisance and if that person cannot be found then liability falls



Neil J. K. Turner. 1995. 105.

upon the owner of the land. In those circumstances I would think that a landlord 

could have liabilities for the activity of his tenants or previous tenants.

NT So the main ones which should concern the landlords are statutory nuisance, 

Section 85 and section 161 of the WRA 1991, and Section 33 of the EPA, and this is 

the keeping of waste on land section isn't it?

AL Yes, it relates to keeping waste on land, which could cause problems for 

landlords.

NT I have seen a few potential examples of that as I have gone around the tenants 

which I have interviewed. Some of them may have finished the manufacturing 

process and leave drums out of the back of the premises, sometimes without labels 

and stored incorrectly. This presumably could fall under Section 33?

AL Yes. I mean should they have a waste management licence for example? They 

are keeping and storing waste on site. Different Waste Regulatory Authorities will 

certainly have different views on this but they could be. So if a tenant left waste 

either on land or in drums or tipped it in a space in the back then I suspect that 

landlord is exposed under section 33. So when the landlord gets the land back he is 

certainly keeping waste. OK?

NT OK that's fine yes.

Ic) AL Ic) My experience is that it is not a common approach by a landlord actually, 

to control these sorts of activities by the tenant. I've been doing this full time here for 

the last 4 or 5 years and I've done two leases where there are specific controls over 

the tenant regulating the way in which industrial activities are carried out. That's not 

to say we have not done a due diligence test on the way tenants have carried out their 

activities. I'm quite sure that some of them have not got to the stage of acquisition 

because of the tenant failing this test if you like. We did one major letting for an 

institution to a major pic which had lots of control provisions built in and it was all
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agreed there were things like controls on emissions and requirements to carry out 

ground water monitoring around the site on a regular basis etc.

NT The institution was buying the property as an investment?

AL It was a sale and lease back deal. The industrial company owned the site, and 

operated on the site. This is quite rare.

As far as exercising a degree of control, and the courts and regulators arguing this 

point, it could but, .. there is a difference isn't there between the landlord's liability to 

carry out clean up pursuant to its role as owner of the land, and a landlord wishing to 

ensure that his reversionary interest is not damaged. I think that landlords probably 

approach the position from ensuring that their reversionary interest is not damaged, 

rather than expecting to be on the receiving end of action by a regulator. I have not 

heard of a regulator really seeking to have a go other than in the WDA case, which 

was a strange one anyway. You know action against the landlord, where the action 

was clearly by one of the tenants.

NT Is the WDA case so unusual though? Because I know the drains were in the 

ownership of the WDA but, and the WDA actually had the consent with the NRA, but 

is it that strange that the developer would retain some sort of control over the drains? 

I mean when you let a site, the drains will remain in ownership of the landlord 

presumably?

AL Yes that is a fair point. If a tenant is carrying on the activity and then chucks 

something down a drain which he shouldn't then is it that the landlord who is causing, 

or as you say, knowingly permitting? Yes he could be.

NT I have a photograph of a tenant's waste skip which is full of swarf cuttings from 

inside the factory where they shape and cut oil rig equipment. When the cutting is 

being carried out obviously a coolant is involved and this is an oil based substance. 

This oil drains down to the bottom of the machine with the swarf cuttings this is then 

emptied and taken out and put into a skip. The oil then filters through the swarf and
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runs out of the bottom of the skip and goes straight into a drain, on the forecourt 

outside the property. This drain, it is a WDA estate, this drain could be, I haven't 

found out yet, could be direct to open water.

AL It almost certainly is, isn't it.

NT The WDA have in their lease a covenant requiring that the tenant should comply 

with all legislation, if they have the covenant, they presumably have the power to 

prevent a tenant doing that, because it is likely to be transgressing the WIA or the 

WRA, then when they carry out there management inspections should they pick up on 

such a storage of waste, and then it could be that the NRA will contend and the courts 

support that the landlord is liable under section 85 or 161. They had the power to 

prevent and the knowledge of, therefore they are guilty.

AL They may well do. But I can't say definitely that they would succeed or not. But 

yes it illustrates the point well.

Id) and le) The discussion of possible prosecution, I think you have to look at the 

WDA case and you have look at the implications of the appeal in the Yorkshire Water 

case, which has just come out. This came out last week. It was reversed, but I 

haven't studied it in detail. It is worth having a look at.

NT I don't know whether you have seen the Taylor Woodrow case? This may be 

relevant.

AL Yes sure. If a landlord's actively managing an estate, say he had developed some 

units on an estate, and is providing a security guard for the estate, and there are 

common drains and there is common storage of waste etc. then I think the landlord is 

on the hook. It will just depend on the level of knowledge involved.

NT Could the wording of the lease be relevant as well?
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AL Yes I think it could be. Allocation of responsibilities under the lease must be a 

factor but it would be hard to ask a court to interpret that I would think. It is a very 

grey area.

NT OK.

AL I think that we still have to recognise that the main thrust will be against the 

polluter, the tenant is going to be on the hook primarily. It is only going to be when 

the tenant isn't able to pay that the landlord is going to be involved I would think. 

And seriously the landlord will be entitled to an indemnity from a tenant so if a 

landlord is joined in then at least he will have an indemnification from the tenant. So 

this is going to be of concern where a tenant goes bust, and that obviously does 

concern a landlord.

I wouldn't have said it qualifies as knowledge of but it might qualify as power to 

prevent. But I think there would have to be some degree of negligence. If the 

landlord has appointed a firm of surveyors to carry out his management of the estate, 

then if the surveyors send their chap around once every six months and he for 

example, has seen the oil coming out of the bottom of the skip and has done nothing 

about it then I think they could have problems in that situation.

NT But you don't see any serious threat for a regulator, whether it be the NRA or 

whoever, going after the landlord in the first instance, during the term of the lease as a 

result of a pollution incident. As in the WDA case.

AL You can't rule it out, but I would think that their first move would be against the 

tenant, the polluter, if there is no prospect of recovering from the tenant then perhaps 

they would pursue the landlord.

NT So if the tenant was of a particularly weak covenant, the regulator would be 

tempted to go after the landlord due to the poor prospects of recovery from the 

tenant?
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AL Yes, they would actually probably go after both wouldn't they. 

NT Could they do this under section 161 and 85?

AL They would certainly be able to do it under the statutory nuisance section. If for 

example, the tenant could not be found. Under section 85 they possibly could yes.

NT I think it was in ENDS, where they reported that "landlords off the hook" but in 

the future you can expect the NRA to go after both the tenant and the landlord.

AL Yes I think they probably could, I just don't know whether they would or not. 

Yes I think they could, what has been the other views of lawyers you have spoken to 

about that one?

NT As I remember it is probably 60/40 in favour of saying that the regulators could 

probably go after the landlord, but they obviously did not want to commit themselves 

about the chances of success. But there was certainly scope for going after the 

landlord during the term. What has also come about is the reasonable behaviour of a 

landlord and how this changes over time. So what may have been reasonable 

behaviour five years ago may not be reasonable behaviour now.

AL Well yes that is Cambridge Water isn't it.

NT The question seems to be, should the landlord say OK, we know the legislation, 

we know the EPA, we know about the WRA, but we are reasonable landlords, we are 

going to take the view that we have got to be aware of what our tenants are doing, 

and make sure that we do check, and if they do that, then I think it will be a very good 

defence. Having said that, that gives them the knowledge then and we are back to 

square one, so I don't know that there is a definitive answer. By going down that 

route, to know what the tenant is doing they are potentially opening themselves up, 

but it is also a good defence to have anyway.
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AL Yes I think the answer is unclear.

If) OK could this become a possible source of litigation between the regulatory 

authorities and landlords? We have discussed that.

Ig) Could a similar argument be used by third parties against landlords for losses 

suffered due to environmental damage?

Well that is a very interesting one isn't it. What we are looking at here are heads of 

action by a third party against a landowner, normally that falls under nuisance, 

negligence, Rylands v Fletcher, perhaps trespass.

Nuisance requires unreasonable interference doesn't it with somebody's natural rights. 

If a landlord knows that a tenant is carrying on a hazardous operation then I think that 

if the tenant went under it would be quite possible to have a go at the landlord for 

permitting those activities to be carried out. Because what he is doing is permitting 

an unreasonable interference, or permitting an unlawful act.

NT This is under the heading of nuisance?

AL Yes.

Now negligence, the landlord could negligently fail to stop a tenant doing something.

NT Do we come back to the point we made earlier about the goal posts changing, 15 

years ago what would be considered reasonable behaviour could now be considered 

bordering on the negligent? Does he have a duty of care to his adjoining landowner?

AL Yes he does have a duty of care.

Under Rylands v Fletcher I would say probably not. Because that is where somebody 

brings something onto their land which is likely to do damage if it escapes, and I think
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that is something physical, the landlord would have to do that physically rather then 

the tenant bringing it on site and then a landlord being liable.

If the tenant is no longer on the scene and there is a continuation of pollution across 

the boundary then almost certainly the landlord has got a problem. Certainly in 

nuisance. I doubt he has under negligence.

li) Any other areas? Waste without question.

NT The main area of concern there is presumably the tenant's storage of waste on 

the site?

AL Yes. I suppose if they are undertaking any building work as well this could be a 

consideration.

NT This was the case of NRA v Egger, the chipboard case?

AL Yes. This would revolve around waste again. Is the tenant disposing, storing 

waste from the building work properly?

2a) and 2b) NT I have outlined the following questions because some of the 

property investors I have spoken to take the view that because they do not have any 

chemical works within their portfolio, they are not under threat from a tenant 

polluting a site, because they only own properties that are clean.

AL Well there can be significantly polluting uses in Bl type uses. An office can also 

mean all sorts of things. If you just have use within Bl you can have all sorts of 

potential for polluting uses, because you can have R & D you can have light industrial 

processes being carried on etc. If you are looking at an office block in the West End 

of London there are probably also potentially polluting processes being carried on, 

you have boilers with potential oil leaks or air conditioning systems, there could be 

nasties in there. In general you wouldn't expect to find it.
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Whereas if you were doing something for research and development of products 

clearly there could be.

NT And it does not have to be a very large research and development type place. It 

could be a relatively small type unit.

AL It could be a room. It could be one guy playing around with chemicals. That is 

perfectly possible. Industrial properties, whether they are being used for Bl or B8 it 

does not matter there could be pollution being carried on there.

2c) NT What about B8?

AL Well it is storage and distribution of anything. That is the thing. We have had 

chemicals distribution warehouses where there is spillage, and problems have arisen 

because of the spillage. Or you could have the case where the planning permission is 

storage, and that is what they do. But what they also do is take stuff from bulk to 

store in smaller packaging. So you will have large drums of solvents being put into 1 

litre bottles. Some users that I have come across will say that that is just distribution. 

I would say that that is light industrial but you know, they will say it is distribution 

because all we are doing is breaking the packaging.

NT And this could be a tenanted type property, as opposed to owner occupied?

AL Yes. A landlord lets a warehouse and goods roll in one end and roll out the other 

end. But in-between there can be quite different packaging around these things. Now 

again I would say that is more of a light industrial use, but I'm sure it is abused.

NT What about the position where a landlord lets a B8 unit would there have to be a 

special licences or anything to allow the tenant to store some of these chemicals?

AL No, you will have to do COSHH assessments, and there is some non - statutory 

guidance given on the storage of chemicals but that is it.
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NT So there wouldn't necessarily have to be anything specific in the lease. A tenant 

could come along to that normal B8 unit and start storing potentially contaminative 

substances.

AL Yes I mean the normal provisions which would govern that are sort of unusually 

flammable or unusually corrosive substances. It depends how careful the landlord is, 

as to whether he has excluded theses chemicals from the site.

NT So a landlord could have a B8 portfolio, which potentially can cause pollution 

problems, the nature of we have just discussed, but if they have in all their leases they 

have covenants in there saying that they can't store anything potentially contaminative 

that will reduce their potential exposure to it.

AL Yes, because the tenant should not be doing it and the landlord does not have 

definite knowledge that it is going on. So the landlord will have a good argument.

Examples, now then we have had one example where we had a property on a chalk 

aquifer and there was light industrial activity being carried out, it certainly was not 

heavy industry at all. We don't know what the final bill will be, but it is about half a 

million to do the initial clean up and then from there who knows. It is a solvent 

stripping operation where they are stripping out solvents from the groundwater, 

where the solvents will have to be extracted probably for about 10 years, and the cost 

is about £6000 - £7000 per year.

NT The tenant was undertaking a light manufacturing type use?

AL Yes. I can't quite remember what it was.

NT But they were using solvents though were they?

AL Solvents and some other things as well, but it is principally solvents.
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NT So the activity could have been carried on in a B1 unit in the ownership of any 

potential property investor.

AL Yes, it was a large Bl unit on a relatively old estate. This property belongs to 

one of the biggest property companies who owned property which was let to a very 

major tenant, and it was there research part which caused the problem. This has 

resulted in a serious contamination problem. There a lot of examples of this. We act 

for most of the large property investment companies and they have often got 

problems, they obviously don't want people to know about them, that's all.

NT In this case is it the tenant which is paying for the clean up?

AL The tenant is paying for it. But its a good question as to whether it was his 

responsibility!!

NT What I would like to do is take a clean up operation like the one you just 

explained and build into a cash flow so that it could be used to demonstrate to 

investors what could happen, but I suppose the figures that you have on this are all 

confidential?

AL Oh yes. I wouldn't be allowed to release them to anyone.

3a) So 3 a) The answer is yes. You know it can still happen but it must reduce the 

likelihood of environmental incidents. This is because you have to go through the 

process of actually identifying what the effects on the environment are, apart from 

anything else. So any one who has taken the trouble to look at their operations in 

environmental terms is bound to have a head start.

EMSs seem to be put in place by larger companies which would prove that larger 

companies rather than SMEs are doing most of the work on this. Although there are 

a few SMEs that have got EMSs.



Neil J. K. Turner. 1995. 115.

I know a company that is an SME that has developed, or was developing, an EMS. 

They were a pest control company and were therefore using pretty dangerous 

chemicals, and they wanted to avoid doing any serious damage to anywhere. So they 

have looked at their waste, their use of chemicals, and have found that they have 

reduced waste resulting from their operations, and secondly, have reduced the amount 

of hazardous chemicals that they were using. So they have a number of benefits, the 

likelihood of an environmental incident occurring is reduced because they use less 

chemicals and those that they use are now less toxic. Their staff now know how to 

handle the chemicals and they don't keep empty waste drums on site.

3b) The environmental policy is only good if people are trained. So I don't think by 

having an environmental policy you will automatically reduce the likelihood of an 

incident for example. Organisation and personnel is much more important I think. 

Environmental effect, well to understand these it is obviously important. 

Environmental objectives and targets, well if you are reducing your chemical usage or 

waste then clearly the likelihood of incidents occurring will be reduced also. 

Operation and control and training is probably the most important. Looking at how 

to reduce the environmental effects, and training people so that they actually do what 

is being asked of them. By doing all, or some, of these you should be able to avoid 

potential liabilities.

3c) Lower insurance premiums, I am not too sure about, but it is understandable.

Lower bank rates I have not heard of.

Satisfying customers definitely, yes, without any shadow of a doubt.

Others, well less waste is a good one. If you read reports from ICI or whoever, who 

have actually done something about the environment, you will find that their principal 

savings were from waste reduction.
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3d) A tenant can improve its efficiency by developing an EMS. Lower costs on 

waste, as we have discussed, and lower raw materials, lower energy requirement, 

lower staff turnover. There is clear evidence to suggest that this is happening.

3e) This state of knowledge, I think what the House of Lords were getting at, was 

that today the storage of a large quantity of chemicals on land would mean that it was 

foreseeable that damage might occur as a result of a spillage. The mere fact that you 

store chemicals on land means that you will be caught. This is logical.

If a tenant can show that he had a proper EMS in place then it would be very good 

evidence that it would be unforeseeable. The trouble is that if it was a properly 

developed system, should it have prevented the incident occurring in the first 

instance? So it is difficult.

3f) I think the next point is pretty tenuous, I have never heard of a landlord 

encouraging a tenant to develop an EMS anyway.

NT The reason I put that in was that one or two landlords may consider it an option 

if they were caught, they may see it as a way of reducing their risk, but I think they 

would have to be stung pretty badly for them to go for it.

AL Yes. I think it is more likely that the landlord would instruct the managing agents 

to look specifically at waste practices, material practices, and such like. And provide 

advice to tenants on waste management, whether that amounts to an EMS I don't 

know. But I suppose the landlord is directing a tenant to do something then he could 

be opening himself up to liability.

NT Have you come across any landlords that asking their managing agents, or even 

environmental auditors to give advice to tenants?

AL I think they have been telling tenants rather anything else. And Surveyors have a 

problem because they don't have any PI cover, to do this, so they don't want to take 

on responsibility. May be when that issue is resolved it could become clearer.
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NT You mentioned Health and Safety earlier do you want to expand on that point?

AL Well I take the view that the EPA really took its direction from previous H & S 

law, and it uses terms like those in control etc. which can be found in the H&S Acts. 

Now where you have a landlord like an institution in charge of a shopping centre for 

example, they have to produce a report on H&S and ensure that no one is injured 

within the premises whether they be staff, members of public or contractors. They are 

deemed to be in control for those purposes.

So what I am saying is that there are issues for landlords who are in control of 

industrial estates, landlords do have responsibilities under this type of legislation and 

they will have to be pretty careful about them.

NT This would include any landlord that owned an industrial estate.

AL Yes if you are in control, they would not have control over the individual units 

themselves, I think their responsibilities would stop at the door of the tenant. But 

they own the access road, they own the security, they may well have control of the 

drains, so in H & S terms what they would need to do is ensure that there are traffic 

calming measures in place that roads were in good repair, or that pavements would 

be. And I think H&S is a subset of environmental and therefore they are issues for 

landlords.

NT So you could argue on two points. 1) where there is a knowledge of or power to 

prevent as will be provided by an institutional lease in terms of storing waste outside 

the property and, 2) you could also argue to some extent about the control that the 

landlord may have over the tenant.

But you have also got the H&S route which you use as a precedent to indicate that a 

landlord has responsibilities.
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AL Yes that is about right I think.

OK is that satisfactory for your purpose?

END OF INTERVIEW
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Interview with Anon Lawyer 3

Date: 10/11/94.

Interview time: 1 hr 25 minutes.

la) AL - Ql Is it your view that ambiguous wording found in various pieces of 

legislation...... I think the answer to that is yes, in theory. I would have said it could

do on the basis of some of the legislation talks about knowingly permitting and it's 

arguable that if a landlord knows that their tenant is causing some environmental 

problems and doesn't stop them they could be said to be knowingly permitting it. I 

suppose it is possible also that where you have a situation, which was the case in one 

decision, where you have a problem that is caused by a combination of a tenant's 

operations and the state of the premises is defective pipe work or something like that, 

that the landlord might be said to have actually caused the problem by having installed 

or having got a contractor to install the piece of equipment.

NT - Would the case be WDA v NRA or .....

AL - There's definitely WDA there are some others aren't there, I don't carry them all 

in my head but there have been other cases I think on this haven't there, there's the 

WDA one and then there was another one wasn't there after that, which I can't recall 

but I can probably look that up for you, but I mean there's been more than one case 

on this.

NT -1 haven't come across - I've come across that one and the contractors one which 

you highlighted to me, which was the London Docklands one.

AL - Yes, Docklands Development Corporation. But I think there's been other ones 

as well as the WDA one. Anyway I'll see if I can find that out for you.

Ib) Outline some or all of the relevant pieces of legislation...... Well it's really the

Water Resources Act, isn't it. It's statutory nuisance, where the landlord may be 

responsible by virtue of being the owner. Either owner or occupier can be in the 

firing line. And I suppose the only other thing I can say is when you say open to
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prosecution, obviously the criminal aspect is only one part of it really because clearly 

there is the clean up costs aspect as well which may be more worrying really. Only I 

suppose a good example of a type of problem that can occur is noise, isn't it really 

where you have a number of cases where landlords have been taken to court for 

statutory nuisance where the premises are not adequately soundproofed and 

someone's got a noisy neighbour above them who rather than trying to take action 

against the neighbour they take action against the landlord and say put soundproofing. 

In fact there was a case in the Times last week which you may have noticed about the 

housing association that was subject to the nuisance abatement order and the courts, 

as landlord, and the courts said the notice was defective because it didn't specify in 

sufficient detail what it was that had to be done. I think it was last week, certainly in 

November anyway.

NT - It's on a Tuesday they have their law reports isn't it?

AL - Well, they have them in every day now, but certainly very recent.

Ic) So Ic a common approach is to "control" ........ I think the answer is yes, must

be. As far as I can see they have the power to control there. The implications of 

that would be the possibility, as I say, for a prosecution for knowingly permitting the 

problem. So it would have to be more than the existence of a covenant there would 

have to be some knowledge or deemed knowledge on the part of the landlord as well.

NT - Could that knowledge be inferred by the landlord's right of access to premises?

AL - Well I suppose it could conceivably. I mean there are some analogies aren't 

there with the legislation on landlord and tenant where it has been said in the context 

of statutory repairs that if landlord has got the right to go in and look he's deemed to 

have knowledge of the defects that are there even if he didn't look. So, I think there's 

an argument to be made there, I don't know in the end how the courts will find on 

that. But it is certainly a possibility.
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NT - There's a paradox there isn't there between landlords that want to look at what 

the tenants are doing to try and reduce the chances of anything going wrong and the 

moment they introduce these controls and go down that road they can open 

themselves up to the regulators.

AL - Well this is the classic paradox you get in lender liability as well isn't it. In the 

cases in the US where the power to control was treated in Fleet Factors as being 

equivalent to controlling, and it is a real difficulty because you are walking a real 

tightrope, because obviously you want to act responsibly but since the more you 

know, the more powers you've got the more likely you are to be liable.

Id) and le) I think we have dealt with Id haven't we?

NT - Yes, I think so. I think that has covered le also which discusses the knowingly 

permitting offence.

AL -Yes.

If) OK, could this be a possible source? Well, yes, clearly it could, I would've 

thought, it depends how aggressive the regulatory authorities want to be and whether 

the new agency which is going to be formed is more like the laid-back HMIP or the 

aggressive NRA really. Wait and see on that I suppose, but I think it will very much 

depend on what approach the regulators take.

NT - There's no way of knowing beforehand which way they are going to go? 

AL-No.

Ig) Could a similar argument be used ... Well, I suppose it could yes. It would be, I 

suppose the action would be nuisance, wouldn't it, if there was one. The third party 

would say, I suppose, that the landlord was joint author of the nuisance really, joint 

cause of the nuisance, because either they had had a hand in the design or 

construction of the premises which is giving rise to a nuisance. I mean there have
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been cases, third party liability, there was a nuisance case in the 1970's I think called 

Samson and Hodgeson Pressinger which is well reported. I think it was reported in 

the All England Law Reports where there was a question of whether a landlord was 

liable for a nuisance caused by a tenant for noise where the landlord had built premises 

which had a balcony which had some sort of flooring on it, which meant that when a 

tenant walked on it, it was incredibly noisy for those underneath. I think it was held 

there that the landlord was liable, so I think yes, the answer must be yes, there is an 

argument to be made there.

NT - I think that this could turn out to be a main worry for the landlord, in terms of 

cost, it could wipe out the value of the asset very easily.

AL - Well I think so yes. It doesn't take too much imagination to consider a case for 

example where you have a landlord of some industrial premises which are provided 

with storage tanks for chemicals, perhaps underground or underground piping, and 

the tenant, perhaps it is a short-term tenant with no real interest in spending a lot of 

money on those, and they leak. I would have thought a third party would very much 

look to the landlord in those circumstances. At the end of the day who bears the loss 

may be determined by as between the landlord and the tenant by the terms of the lease 

because you know one of them may end up suing the other, but I would have thought 

yes that the third party might well want to raise those arguments against the landlord.

Ih) Could a 3rd party claim that a landlord could/should have foreseen the relevant 

pollution incident? Well I think the courts have always said that it's not what you 

actually foresaw it's what a reasonable person in your position would have foreseen. 

So I suppose they would be trying to establish what a reasonable person in the 

position of the landlord would've known about the tenant's operations. And what 

they were doing and whether that was likely to give rise to problems. What would the 

reasonable landlord of premises of this type do would they go around and inspect, 

would they want to know what type of solvent the tenant is storing there and so on. I 

think it's clearly going to be very difficult to form the view in advance as to what the 

courts would say about that. Because problems might have occurred many years ago 

anyway, you know obviously the standards may well change.
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NT - I think increasingly the property investment companies that I have spoken to 

that hold industrial property, they're coming to the conclusion that their property 

managers, the management surveyors rather, do go round and visit on a quarterly 

basis even if it's just a drive through the industrial estate, just to make sure there's no 

problems.

AL - Yes, I suppose the problem is that a lot of it though is, what is and what isn't 

going to disclose it. I mean a drive through the industrial estate is probably not going 

to disclose a great deal, unless there's something very obvious really. One almost 

needs a trained environmental consultant to be going round looking at the tanks and 

looking at the management practices and how the drums are stored and so on to get a 

feel for that. I suppose a visit by a managing agent might pick up gross 

mismanagement, but such a lot of it would go unnoticed.

NT - You're in the realms of pretty intensive property management there though 

aren't we?

AL - You are yes.

NT - If you expect a property investment company to employ auditors to visit sites on 

a regular basis that is quite demanding.

AL - Oh absolutely, no I mean it wouldn't be feasible would it. They wouldn't do it.

li) Please outline any other areas .... Well, I can't think of any really, I think we've 

covered what I see as the important ones.

NT - Land uses. I've just gone through section 143 and the ICRCL guidelines and 

British Standards in DD 175 and I have matched up, for example research and 

development of products I think that almost word for word from section 143 as a 

potentially polluting process. I just wandered whether you have any experiences
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which can provide more information on whether the following use classes are 

potentially polluting or not.

AL -1 think you could find, I would say that the class B1 certainly little b would be in 

my view a contaminative use. Research and development of product and processes, 

you've got laboratories and so forth that would certainly be potentially contaminative, 

depending on what they are doing obviously. I would be concerned about what they 

flushed down the drain and all that kind of thing. Any industrial process would clearly 

I think yes, I mean the fact that it's a use which may be carried out without detriment 

to amenity I don't think is at all helpful really because you can have lots of uses which 

are all very quiet and don't cause any external nuisance which are using some very 

nasty things.

NT - The use class is designed around traditional planning concerns so I think it is 

very limited in its ability to tell us anything in detail about polluting uses.

AL - Yes absolutely. It is not a great deal of help. I mean I suppose I would be 

surprised if there was major contamination in office use. But then anything is 

possible.

Now then some examples. Well actually on research and development there is 

actually a case that was reported, it was the Foliejohn establishment case.

NT - That was in your book, wasn't it?

AL - Yes, you see that was a research laboratory.

2b) AL - General industrial clearly - there must be many many examples of polluting 

use that would come within that. Oil refineries, oil storage depots I've dealt with, 

power stations, yes dealt with those, don't think I've dealt with any steel works, but I 

mean manufacturing and engineering yes, clearly they are going to be some of the 

most potentially polluting processes.
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NT - They are the ones really I'm interested in. The B2, the Bl, and the B8, for the 

reason that if you have an industrial property in an investment portfolio they are the 

industrial properties you have, you don't have your power stations etc.

AL - No, I'm not sure how helpful it is just to recite lists of the types of activities I've 

dealt with that have given rise to contamination, but certainly manufacture of lead 

products is one, railway engineering depots, manufacture of batteries.

NT - I'm dealing with one case like that. I went round the WDA estates, industrial 

estates for my research and interviewed tenants on the estate to see what they were 

doing and one is a lead-acid battery manufacturer. They are quite clued up actually, 

they are a Japanese company and they've got an environmental policy statement and 

an environmental manager.

AL - There's a case I dealt with some time ago now, which I won't be too specific 

about, but it was a few years ago where we were acting for a company that was 

acquiring a lead-acid battery manufacturer in the North, and the consultants who did 

the testing had one of these probes that they put in the ground to test for gas and so 

on, and they put it into the ground and left it for a few minutes and when they pulled 

it out, it had gone, the tip of it had been eaten away! So it shows the scale of some of 

these cases.

2c) Storage and distribution. Yes that's horrendous because you've got no idea, I 

mean oil storage depot's are pretty well always going to be contaminated.

NT - Such use of property, for example, an oil storage depot, would that come under 

B8, and would you need a special license?

AL - It might well be a special use class mightn't it. I think so.
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NT - A lot of the B8 that the property investors hold are the typical like the 

warehouse distribution type property. They just store like video tapes in there. I 

imagine there would be less risk.

AL - It depends what it is you're storing. I mean if it is something that is nasty in 

drums, it is obviously different from some video tapes or books or something.

NT - You could have petrol oil stores there for refuelling of lorries.

AL - And I suppose there's quite a lot of things that go on at places like that 

involving washing of vehicles and so forth, perhaps a certain amount of vehicle 

maintenance that might go on sort of as ancillary activities which could cause 

problems.

3a) OK Group 3 questions, would the fact that a tenant was certified to the ..........

Well, yes. One would hope it would in the sense that the tenant should have a system 

in place if he's going to demonstrate if there are any problems looming up and 

hopefully enable them to be rectified. So it can reduce it what it can never do is take 

away the likelihood because in my experience most of these things occur because of 

some human error at the end of the day. Some chap puts the effluent into the wrong 

tank or leaves the valve open when it should be closed something like that. What this 

is going to guard against is long-term crass management. It's going to prevent people 

doing things which long-term are clearly environmentally unacceptable. It's going to 

make them think about the consequences of what they are doing, what you can never 

do is guard against the one-off accident which leads to a big spill which could then 

cause difficulties.

3b) NT - For the next part was list the 11 parts of 7750 and to get some views on the 

important aspects of the system.

AL - Well I think all of them are clearly important aren't they really. I suppose some 

of them are more important than others. I mean the fact that you've got an 

environmental manual and documentation clearly that in itself isn't going to do
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anything really but it's going to help you demonstrate what you've done. I would 

have thought probably the key ones there must be organisation and personnel really. 

Environmental effects in the sense that you are aware of what you are doing and its 

potential consequences, I mean that must be pretty crucial, operational control is 

important and environmental management audits I would say are important. They are 

all important, clearly unless you've got those you're not going to get anywhere are 

you.

3c) Could a tenant improve its competitiveness? .... Difficult question really. I think 

it depends what the nature of their business is, and what the surrounding market and 

commercial circumstances are, perhaps for some they could. Depends, I suppose, 

how much store their clients or customers put on environmental-friendliness. I think 

perhaps it is something which is going to filter down over a period of years. I mean I 

have a client who is asking you this question who wants you know, and I suppose 

where it is going to happen is the really big companies who themselves are going to 

want for whatever reason to have some form of environmental management system in 

place, they are then going to try and ensure that they impose the same standards on 

their suppliers and if that starts happening on a regular basis then obviously there 

could be some advantage, but it would take a long time I feel.

NT - The tenants that I've been to see it's only a very small sample there's only been 

9 tenants, I think, it was 3 of them have either lost custom or have had pressure 

applied already by larger companies who want to see a policy statement on the 

environment, or have you got a commitment to 7750. So I think yes it is taking its 

time but already that's quite significant.

AL - That's quite a lot isn't it. What sort of business were they in, out of interest.

NT - I was looking at a typical WDA industrial estate so they're the type of uses. 

One was I think one was the lead-acid battery manufacturer, the other one was 

interestingly enough a manufacturer of oil exploration equipment, you know the great 

big drill bits, they manufactured them so I suppose BP are their clients.
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AL - That would be an obvious example wouldn't it.

NT - The other one was involved in the manufacture of cables. Just cutting cables to 

length and adding electrical terminals on the end.

AL - I suppose these are all products aren't they where there are already pretty 

demanding quality specifications for them anyway, I mean in a sense so it doesn't take 

a great deal to add on something else to that,

NT - Certainly

AL -1 suppose if you've got a tenant who is in a much more kind of rough and ready 

business where quality assurance is a bit of a foreign word to them anyway then 

environmental quality assurance is obviously going to be likewise.

NT -1 think that if you are a property investor and you are looking at these issues, I 

think that because 5750 was quite popular in manufacturing type industries so they 

are the ones that have been exposed to it, I think it will be the same with 7750 

because they are the types of companies who are going to adopt it. So I think that 

this provides property investors with more of an opportunity to try to include, 

whether a tenant has an EMS or not in place, in the investment decision making 

process. They would not be able to do that obviously if the standard was unlikely to 

be fairly widely adopted.

AL - Yes, I agree,

3d) OK. 3d Could a tenant improve efficiency and reduce costs by developing an 

EMS?

I would have thought they almost certainly could. There must be very few companies 

who couldn't save some money by looking at their waste streams and by looking at 

the energy they consume and the general sort of material balance, I would have
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though that is a pretty large driving force for many companies going through that 

exercise really. I think the answer to that must be yes clearly although at the end of 

the day it's probably a question to ask a technical consultant rather than a lawyer, but 

I mean my experience would suggest that they can almost always save some money by 

doing this exercise.

3e) Will the development of an EMS make it easier for the tenant to demonstrate to a 

court that any pollution incident that did occur was unforeseeable?

NT - The idea for this question really comes from the brief summary of that case in 

the Independent the day after the decision, there was a little report there that said 

perhaps insurers and bankers would be looking for companies and customers 

environmental management practices for this very reason, but I'm not sure, I would 

be very interested in your views.

AL - I suppose the court is going to ask, isn't it, is what would the reasonable 

manager of this type of facility have foreseen when the spill occurred. I think they are 

clearly going to take a different approach, aren't they, to perhaps what would be 

expected of a manager of a small engineering works, than a manager of an oil refinery. 

I would have thought they would certainly have an expectation that a manager of a 

large complex industrial facility would have some sort of system in place in 1994. I 

think you find that, if you were acting for the plaintiff, there would be a lot of 

evidence you could bring up, couldn't you, to demonstrate a much greater level of 

awareness in companies, the large number of companies who are adopting 

environmental management systems, all the literature there is on them and so on, so I 

suppose it's a 2 stage question, isn't it really. If you've got an environmental 

management system in place, then presumably you will have foreseen the problem 

occurring, unless it was something totally unforseeable, in which case you are not 

liable. If you didn't have a management system in place then the question is, would 

the court treat you for the purposes of forseeability. Because if you did have one in 

place even if you didn't have one, because they would say well the reasonable plant 

manager would have had an environmental management system in place and would 

have foreseen this, even though in reality you didn't have one, therefore could not
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have foreseen it. I think the court would be quite tempted with that argument. I 

don't think they would find it particularly attractive in an unrealistic circumstance 

where you are looking at 3 men and a dog engineering business, but I certainly think 

for an industry on quite a big scale, I think they would find that argument quite 

attractive.

NT -1 think that is quite relevant to property investors because they are dealing on a 

number of occasions with larger tenants and properties. The institutional investors do 

not really invest in property occupied by 3 men and his dog they are interested in 

property occupied by larger organisations and therefore these are the companies that 

really should be doing something now and if they are not then perhaps they run more 

risk than investing in properties occupied by those companies that have got an EMS.

AL - Yes, I think I would go along with that.

3f) NT - That brings me on to the next question actually. If a landlord helped, as I 

know a couple of LA's are doing for example, they are helping tenants establish an 

EMS, are we then in this paradox again. Are they opening themselves up again to, 

well you even helped this company establish its environmental management system so 

any problems you must have been able to foresee there has been a problem, could they 

be opening themselves up again.

AL - Well I don't think so, because you have to distinguish between the system and 

the information which that system generates. I mean what I would understand by an 

EMS would be if you like a policy framework and a procedural framework which the 

company has so it has a corporate environmental policy which may simply state in a 

quite banal like we will comply with law. But it then has procedures in place whereby 

particular individuals have delegated to them the duties and authorities to deal with 

the matters and a systematic approach towards reviewing the company's 

environmental performance and trying to improve it at regular intervals. Now I can 

quite well see that a landlord might well think it is in their interests to have a tenant 

who has got their ducks in a row so to speak on the environment, they might say we'll 

give you some advice from our experts to do some work on EMS. But that doesn't
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mean to say that the landlord is then going to be given the information which is the 

outcome of that are they? I mean if you are a lead-acid manufacturer and you want to 

come onto my industrial estate, I as WDA might say well you ought to do this that or 

the other in terms of having a director who is responsible for environment, every year 

you ought to get some environmental auditor, or someone, to come and have a look 

and tell you where you are going wrong, but in doing that I'm not necessarily 

requiring you to give me that information am I, or indeed giving myself any right to 

make you give it.

NT - Yes I see what you mean, if my question were answered positively, and 

landlords were becoming potentially liable in that instance, of course all environmental 

auditors would be as well, because they help tenants all the time to set up EMS.

AL - Yes, of course. I think it is only where the landlord is going beyond that and 

saying we are not only going to help you set the system up we are going to help you 

operate it, we're going to make sure you are operating it properly, we are going to 

look at the results with you and we are going to tell you what to do I mean that is 

where you get into difficulties. If the tenant as part of these arrangements is for 

example sending the landlord a copy of the environmental audit report, which 

demonstrates all sorts of things are wrong with operations or with the site, then I 

think the landlord has got not much alternative but to ensure that the tenant puts them 

right has he. If the landlord has got that information you've got to make sure that 

those points are addressed otherwise he's in a worse position than if he didn't have 

the information really. But that's a different thing to helping the tenant set up the 

system I feel really.

NT - So you could suggest that OK if you do want the tenant to go down that route 

by all means offer them some advice perhaps even give them the incentive to do it, but 

don't ask for the results to be sent to you basically. You know, the danger for the 

landlord probably doesn't stem from offering advice to tenants to set up EMSs, it 

comes from receiving the detailed audit reports which may highlight that something 

was going wrong.
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AL - Yes I think so, I suppose you've got to be a little bit careful not to be cynically 

putting your head in the sand kind of thing. But at the end of the day why should the 

landlord want to see the results, I mean it's the tenants operation. The landlord really 

wants to ensure that nothing happens which is going to affect the value of their 

reversion, and they've got a property at the end of the lease that is in no worse a 

condition than it was environmentally at the start. I'm not convinced that many 

landlords are all that clued up as yet. I think obviously that landlords of heavy 

industrial property are quite clearly, and a lot of them have quite express things in the 

lease. We did have one case where we were acting for a Canadian company who was 

proposing to establish a facility to recover silver from photographic processing 

effluent, so that when you develop a film you can retrieve the silver from it. Basically 

they were going to take some premises in Slough and Slough estates was the landlord 

and they had a very comprehensive and sophisticated environmental appraisal form 

wanting a terrific amount of details into the nature of a tenants operations what 

exactly they did, what they used, what quantities they stored it in, what precautions 

they had, what experience they've got of doing the same thing in other places, have 

they got other landlords in Canada that could be asked about their environmental 

performance and so on. But I think that is not the norm really.

NT -1 interviewed somebody from a property investment company, he was basically 

saying that what they did was, they are the 3rd or 4th largest pic property investment 

company, and I think they've got about 80% industrial, large industrial property so 

yes you would expect them to be clued up, but to a large extent a lot of the other 

landlords aren't. A lot of them have said to me when I've been to interview them, 

well we only have, typically an institution for example only have between 8 - 14% in 

industrial type property of their overall property portfolio, and then they said that it's 

all B8 and Bl so we don't carry any environmental risks, because all our properties 

are not in the general or special industrial groups. Well that's not quite true. If they 

are carrying Bl B8 they've got environmental risks and it's not just the risks on site.

AL - Yes, sure.
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NT - I also tend to think that it is the performance of that company throughout 

which is important. You could have a tenant occupying an office property but if the 

rest of that organisation is involved in tannery works in East Anglia then you've got 

to watch out for what they are doing on that site as well because it potentially 

compromises their ability to pay rent.

AL - Yes I suppose it is part of the general strength of the tenant's covenant isn't it 

really.

NT - The interviews that I have had show that they are beginning to look at that now, 

very slowly and very inexactly, but they are beginning to say OK well obviously we 

are very interested in the strength of the covenant particularly in this market what are 

they doing in terms of the environment? 3 years ago that would have never entered 

into their minds.

AL - Yes that's right.

NT - OK, well unless there is anything else you would like to add, thank you very 

much for your time.

END OF INTERVIEW
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Interview with Anon Lawyer 4

Date: 10/11/94.

Interview time: Ihr 30 minutes.

la) and Ib) AL This is la) is it, your view of the ambiguous wording? I think it is a 

slightly tendentious question, lawyers will always find two ways of looking at a piece 

of legislation. I am not sure that a lot of the legislation is that ambiguous. But, there 

are areas of uncertainty, and you are focusing very much on the area where it hasn't 

been concerned historically with the extent of the control in order to make somebody 

liable. There are always going to be two extreme situations, one where, for example 

the Queen owns everything, and she ought to be liable for the lot, take another 

situation where somebody has let a 999 year lease, and they have just disappeared off 

the scene, there may be some rent or something but they don't actually have anything 

to do with the running of the site, they could be exploited by sub lessees, in those 

circumstances, the freeholder cannot I think be the person who is to be in line for 

liability. Not until the lease runs out anyway, which in this case is not going to be a 

major concern.

On the other hand if I am the freeholder and I have let somebody in to graze his cattle 

for a few months I am clearly going to be on the hook. So you've got this situation 

which at some point between the two extremes, we don't quite know where the 

landlord sits.

NT In that context, where do you think the typical institutional FRI 25 year lease for 

a typical industrial type property will stand?

AL Well I think, there are two areas of concern, one is, how far are they on the hook 

for criminal liability, and the other area is how far are they going to be on the hook for 

civil liability problems, if not immediately, then at the end of the term of the lease. 

And clearly anyone who is serious about investing in property will expect to be 

around in 25 years time. And they would be negligent in my view if they did not look 

after the property sufficiently to ensure that it was not seriously contaminated by the
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tenant, otherwise, at the end of as lease, they have simply got a mess that has to be 

cleaned up, which could of course cost more than the original property was worth.

NT That is perhaps the main area of concern, that is what is going to happen to the 

reversion, did you have any worries about during the term in terms of NRA going 

after the landlord for a pollution incident rather than the tenant?

AL Oh yes, very much so. There are three main areas which one should be 

concerned with. One is the straight criminal question, could the landlord be criminally 

liable? The second is are they liable for administrative remedial costs. And thirdly 

could they be liable to neighbours in a civil action?

So far as the criminal liability is concerned, depending of course on which piece of 

legislation we are discussing, but if it was water pollution, has the landlord caused or 

knowingly permitted? These two are quite distinct crimes. To cause would certainly 

be more than allowing somebody in to the property who actually did it. I am very 

dubious about whether the landlord who has developed a site and he knows very well 

what that tenant is going to do on it and the tenant did in fact carry out a potentially 

polluting process, it is entirely foreseeable that that tenant is going to pollute at some 

stage. Now we could treat this like a Rylands V Fletcher situation the landlord should 

be aware that a problem is likely to happen, arguably, therefore, he should be held 

liable for the consequences. But as I understand the law at the moment, this is not 

what actually happens, due to the WDA case, which I certainly think was wrongly 

decided. There is also the Taylor Woodrow case, where the charge was slightly 

different, because the WDA was charged with causing or knowingly permitting the 

pollution, whereas in the Taylor Woodrow case they were charged with breaching a 

consent. They were very similar cases. Taylor Woodrow had developed a site and 

they had retained control of the drains, or the management company had, and the 

discharge consent was with Taylor Woodrow. So when the tenant put something 

nasty down the drains and breached the consent, or the conditions of the consent were 

breached, as you might expect the NRA prosecuted whoever had the consent, which 

was in fact Taylor Woodrow. The offence was not actually "knowingly or causing" it 

was breaching the conditions of a consent. So that extent it was different from the
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WDA. But as far as I can see they could have been charged under the broader 

heading as well, equally the WDA if they had a consent presumably they could have 

been charged with breach of condition. The issue which Taylor Woodrow argued in 

their defence was that what was required was some positive act, in order to have a 

criminal offence.

So it seems to me to be fundamentally clear where the landlord actually still has the 

drains he is on the hook, there are no two ways about it.

NT That is very interesting, I had not thought of it in those exact terms. It will be 

interesting to determine whether in the normal course of events the property investor 

purchasing a standing investment takes control of the drains when he purchases the 

property, or would it be the tenant's responsibility.

AL Well I think quite often you will find that there will be a management company 

left there, which would probably be a subsidiary of the developer, who will be 

responsible for co-ordinating all the things which have to get done like waste disposal 

etc. This management company could of course be owned jointly by the tenants as 

well. In which case I suspect the NRA will probably go straight after the tenant, but 

as well as the management company.

This brings me on to the next point which I wish to make and is a view I have held for 

some time which is now beginning to be supported by court decisions. It is not right 

to think of him or him as the person who caused the pollution. In fact it could be 

both. They may be liable in different ways but they are both liable. So the tenant who 

caused the consent to be breached was quite clearly causing the pollution, and so it 

seems to me that the tenants certainly are liable also. That is as much as I can say on 

the criminal law.

On the administrative side, well there generally speaking you are liable even where 

you have not been prosecuted. So in the water pollution cases you are liable whether 

or not you have actually been prosecuted. There is a provision in Section 161 where 

if something is likely to cause pollution the NRA can come in and clean up and



Neil J. K. Turner. 1995. 137.

recover the costs from the person who caused whatever it was that was likely to cause 

pollution. Clearly the tenant is the first in line for that, it would be difficult to see a 

landlord held liable for that, but that is not to say that he couldn't be. If he had got 

involved in any way with what the tenant was doing, for example, if he started to tell a 

tenant where to put his storage and that happened to be in a position which caused 

pollution of a river, may be the landlord would be liable. There is certainly a risk 

there.

NT Is there any possibility that the leasing arrangement would bring this situation 

about, for example, by the control that the landlord would have over the tenant.

AL Yes, and I think the next area of risk is statutory nuisance. Because here you 

have the owner or occupier is directly liable. There was a case in Scotland in 1981, 

Monabille Estates v Clydesbank District Council bought some land which had 

asbestos on it and although they did not put it there they were found to be the author 

of the nuisance, and therefore liable to clean it up. The company subsequently went 

bust. So the Statutory Nuisance under the EPA, are not so clear because they talk 

about a person responsible, and that is the person who has caused the sufferance, 

when it comes to the clean up costs being recovered they can be recovered from the 

person whose act or default was responsible. The interesting point is that it does not 

mention sufferance, now arguably the landlord is the person who might suffer the 

nuisance but he would not actually be his fault that caused it. So in the statutory 

nuisance in England and Wales it might be that the landlord will get off the hook, 

whereas in Scotland he may be held to be the author, particularly if the tenant goes 

bankrupt.

There are all sorts of civil problems for the landlord obviously. He will have in any 

sensible lease, have provisions which state the tenant must not create waste or cause 

damage to the property or whatever, if he subsequently finds the tenant is doing this 

and then forfeits his lease he is going to end up with no tenant and contaminated land 

which will cost him an arm and a leg to clean up, plus of course, nobody else will 

want to go in so he has a less attractive property to offer. So certainly landlords have 

got be very careful in forfeiting leases, because they could adopt the nuisance.
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Ic) AL Yes the control is the critical issue. I don't have any serious doubt on that. 

If he has got control then, he will be liable. If he does not have control then he will 

not be liable.

NT What about a 25 year lease on an industrial estate with a covenant to repair, a 

covenant for a landlord to enter into premises, would this provide the landlord with a 

degree of control?

AL It may be that the critical question is whether the landlord not merely could have 

prevented something but positively allowed it to happen. We just do not know what 

the law is on that. My guess is that some of the older style judges will argue that 

landlords should not be liable for what the tenants have carried on, and some of the 

newer style judges may argue that the landlord ought to be taking responsibility for 

this sort of thing, and that he was in a position to stop it and , (You would have to 

have foreseeability there), and that where a landlord has not exercised the control that 

he should have exercised. And that he should have used that power. But some 

people hold the view that a power to prevent does not actually make you liable.

So I think that is all we can say until we have some cases that will give us more 

guidance.

NT The view of your property lawyer at the moment would be that if landlords are 

concerned about what tenants are doing on site, then certainly having controls in the 

lease to control what they are doing, this is seen as more risk averse than not having 

any controls over what the tenant is doing. Therefore, they do not perceive a great 

deal of risk for the landlord to be caught under causing or knowingly permitting, by 

having controls over the tenant.

AL I think this is their view. That if a landlord permits and he fails to act it will not 

automatically mean that he is liable for criminal prosecutions. But one senses that the 

goal posts are always moving towards greater liability for those who are in a position 

to control whatever is going on there. And the fact that they don't choose to do so
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will not do them any good. This is a similar line to that taken in the States where they 

tried to get the Banks on the hook, this is Fleetfactors, this seemed to go too far. 

Because a bank had powers, which it usually would not exercise, and did not exercise, 

this should not be sufficient to bring somebody into the net, whose line of business is 

quite different. But the danger is clearly there for all to see. If a landlord could be 

said, for example, to have the power and should have done something which they got 

wrong, then they could be liable. But it is a dangerous situation.

NT The Property Investment companies that I have spoken too that have a large 

allocation to industrial type property, or many of them anyway, now seem to be 

undertaking, not audits as such, but the management surveyors regularly visit sites, 

with the intention that they would be able to spot anything that was glaringly obvious. 

I don't necessarily think that they will pick up on everything, because how can they 

check the make up of chemicals going down drains etc. But if somebody was storing 

waste incorrectly then they could pick up on this point. But then this would be an 

obvious point where the landlords had the power to prevent, they had the control, 

should have been aware, and if they do not do anything then the courts could decide 

that they will be liable. However, if it was a discharge that was over a certain amount 

then perhaps we are in a grey area where the landlord may, or may not, be liable.

AL Yes, I think we have to be realistic about all this. If the landlord should have 

seen something, or it would have been reasonable for him to be aware of something 

then he is in real danger. Its only where the landlord should have recognised that 

there was immediate danger, in this situation I would consider it appropriate to hold 

him liable - whether the courts would see it that way I don't know. But perhaps this 

could be made easier by a landlord if he is aware that a tenant has an EMS in place. 

For example, if he can demonstrate that he is doing everything that he can to reduce 

the possibility of environmental problems occurring then he will be in a lower risk 

situation with the courts.

It also depends, of course, on whether we are talking about civil law or statute law. If 

we are talking about a civil action for negligence then I think it is clear that the 

landlord has a duty of care to ensure that his tenants are not behaving in such a way
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that they will obviously pollute the environment. And this duty of care existing, I 

would, therefore, expect him to be looking after his own interests for a start, by 

making sure the tenant does not do anything which is going to be damaging to the 

value of that asset. And today it is reasonable to expect a landlord to pay sufficient 

interest in the matter to make sure it does not happen, or at least to keep himself 

informed. So if his interest in the matters shows problems are occurring then he 

should be taking action anyway. This will obviously include the activities of the 

tenant that could have an impact on the environment.

Id) and le) NT I think that that covers the questions Id) le) and If) also really.

Ig) Ih) and li) This question relates to the responsibilities of the landlord, and the 

covenants written in to the lease, and whether they would allow the courts to decide 

that the landlord should/could have foreseen that environmental problems would have 

developed. This again deals with the issues in a civil context, and is asking whether 

the landlord could be liable under civil law.

But again I imagine it would depend upon on how obvious a potential problem was. 

If a tenant was using the rear of his premises as a waste tip then I presume a third 

party could argue that the landlord should have foreseen the potential problem. 

However, another problem, that perhaps was not so obvious would be more difficult 

for a third party to pursue.

AL Yes. There is obviously the issue as to what sort of controls a landlord has. Lets 

take Eastern Counties and assume they were the tenant. And the landlord is aware 

that ECL are tanning leather on that site, and has done for years. He can't suddenly 

stop them from tanning leather, he would have to let them carry on. What he could 

do is to warn them of the risks of what they are doing. The question really is, has he 

caused the nuisance to the neighbour, I don't think he has. He is ware that ECL is 

tanning leather, but he can't stop them being there and having the stuff on the 

premises at that point. It would be another matter if he set up a new site today and 

decided to let somebody in who was carrying out activities of this nature. But the 

landlord is stuck with what is there in an existing tenancy. I don't think you could
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reasonably stick the liability to the landlord on the basis that this was an operation that 

was being carried on his land. Obviously when the lease ends he has got a problem. 

This was the most unsatisfactory bit of that judgement (Cambridge Water Co. Case). 

Lord GofF said that the Company were not responsible for the solvents that were still 

leaking from the site in to the aquifer because they were irretrievably lost to the 

ground. The solvents are already in the ground and they cannot be retrieved therefore 

there will be no continuing liability to ECL. But the solvents are demonstrably not 

irretrievable, the NRA at this moment are forcing ECL to retrieve the solvents from 

the ground. So where does this leave Lord Goff s decision about liability caused by 

chemicals that are already in the ground.

NT So although ECL were not found liable under civil law for the damages to 

Cambridge Water, they are being forced to clean up the mess by the NRA. This could 

run into millions of pounds and leave them with financial difficulties?

AL Yes, absolutely.

NT That just hasn't been publicised has it?

AL No. And the pumping that they are having to do is very expensive. You do not 

only have to pump, you then have to treat the pumped water, and remove the 

chlorinated solvents from it.

And remember that it is a separate offence, you do not have to secure a prosecution 

under Section 85 of the WRA in order to be liable under section 161. What it is, is 

that if somebody has either caused pollution or has got something on the land the 

NRA can go in and do the necessary.

NT So the NRA will have the power to go in and clean up, in relation to controlled 

waters, and recover the cost from any person who caused or knowingly permitted the 

pollution.



NeilJ. K. Turner. 1995. 142.

AL Yes, that is right. So I think you can see from that discussion that if ECL were a 

tenant and that lease came to an end clearly there you would find a landlord with land 

with chlorinated solvents on it leaching out. This could obviously mean the landlord 

would have to pay for clean up.

NT Would there not be some contractual remedy between landlord and tenant? For 

example, the landlord could pursue the tenant for the damage he has caused.

AL Yes, that would be a clear case of waste, the tort of waste.

NT But if that was the case the landlord would still have to instigate proceedings 

against the tenant to reclaim the losses that he has then suffered. It would still impact 

upon the level of the returns which he received from that property.

AL Yes, because there is the time, the legal costs , the hassle involved. Also 

remember that the tenant may not be in a position to pay. He may not have the assets 

required. He may also run down that company which was the tenant, or siphon cash 

out of it once he realises what is going on, so it could be very difficult for a landlord 

to recover his costs.

2a) and 2b) AL The answer really to all of these questions is that absolutely 

anything may have polluting potential. The fact that it is used as a n office does not 

stop it having things in it. A property which has been redecorated you have got all the 

paints, you may well have a boiler and all the fuel oils. Air conditioning will have all 

the associated pollutants also, as well as the potential problems with legionnaires 

disease.

So there are all sorts of potential problems with many different land uses.

Research and Development, well there you could have absolutely anything there. This 

use is an obvious example of polluting uses.
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NT I have compared Section 143 with the Use Classes Order and this use class - 

Class Bl(b) - is mentioned in Section 143 almost word for word. So there is very 

little doubt in my mind that a use in this class could be contaminative. Now I have 

gone to institutional investors and property investment companies and asked them 

about what type of industrial property they have in their portfolio. They often reply 

that we have very little industrial property and that which we have may be B1 (b) and 

Bl (c). So they say OK Neil we have some industrial property but it is Bl (b) or Bl 

(c) and therefore we don't have any environmental risks.

AL That is just wrong. If they are serious about protecting themselves they have got 

to check out what the tenant is actually up to and what sort of thing he is going to 

have on his site.

2c) NT What about warehousing and distribution? Do any sort of problems spring 

to mind about the possible uses which could go on in there.

AL Well only that it is a typical type of use which is likely to be put on top of a nasty 

site.

NT But actual current activities on site, are not a large danger in this type of 

property, because there is no or very little activity such as manufacturing going on in 

them?

AL Well obviously you have got the worry about what is leaking in the warehouse. 

Are there drums that are leaking for example? Somebody may damage packing and 

drums with a forklift truck and create a leak. Or you may get drains which crack, 

what if leakages from drums or whatever go into the drain and leak away through the 

soil. Or what if the drains are to controlled water as opposed to sewer, this could 

cause more problems again.

NT Another lawyer I interviewed this morning told me about a situation where a 

warehouse had been used for storing bananas, and somebody had made a gross error 

in knowing what was where in the warehouse. This store of bananas had been left for



Neil I K. Turner. 1995. 144.

a period of months, in which time the bananas had changed their chemical 

composition, and had become some nasty fluid and had caused quite a lot of damage 

to sand outside the premises.

AL I can believe that that sort of thing seriously happens and it is a risk.

This goes back to your question, the answer is that you simply cannot say that certain 

uses are safe. Obviously some are safer than others. But that is about all you can say.

3 a) NT this looks at EMS and seeks your views on whether they address some of the 

concerns that you may have.

For example, would the fact that a tenant was certified to BS7750 reduce the 

likelihood of the tenant transgressing legislation and causing environmental damage.

AL Well assuming that the tenant did have the standard and that he actually was 

keeping to it all then it must reduce the likelihood of environmental incidents 

occurring on site, over somebody who was not trying, there is very little question 

about that. If you go for 7750 or EMAS then if I was landlord I would much rather 

have a tenant that tried to do that than one who didn't.

3b) NT On this question I have just outlined the eleven points of the BS 7750 

standard, and I wonder whether you have any parts which you feel are particularly 

relevant, or particularly beneficial to the tenant? Or whether it is the synergy of the 

whole thing coming together that would reduce the likelihood of environmental 

problems occurring.

AL I think the latter. That in fact it is the whole process which produces the benefits, 

rather than any one individual part of it. I mean if you go around and around this 

cycle as the BSI intend then that will be a continuous improvement process. But 

potentially it is the awareness which the whole system will engender throughout 

everyone on the site, which is going to make it less likely that environmental problems 

will occur. So I think that it is everything really which provides the benefits.
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3c) AL I am not aware that the insurers are taking much notice of all this yet, but it 

is obviously a rapidly developing area.

NT In an ACBE survey in 1992 there was some evidence to suggest that insurance 

premiums were becoming lower for companies which were developing EMS. 

Obviously I think there are going to be other things which are material to this process, 

is the company large or small, is it well managed already, etc.

AL Was there clear evidence suggesting that lower insurance was available to 

"greener" companies?

NT Absolutely, there was clear evidence suggesting that those tenants which had a 

higher level of environmental awareness - including whether or not the tenant was 

committed to something like BS 7750 or whether the company had an Environmental 

policy statement- were having some sort of reduction in their premiums.

AL I can certainly see the day when environmental liability insurance will only be 

available to those companies which have some sort of environmental protection 

system in place such as BS 7750 But I don't think that that is actually the case yet.

Equally if I were the lender, depending on the terms and how much I was at risk, I 

may wish to make it a condition of the loan that an EMS was maintained. I can see 

this being the normal situation in a few years time.

NT The analogy of this is the situation of the landlord. If the market would allow 

you, you could let properties only to those tenants which had developed an EMS. 

Although at the moment you would not let any property, your potential exposure to 

environmental problems would be reduced.

AL Yes if the market would allow you, you would take the same view. Certainly if 

you have got a tenant who has got things on his site that are seriously at risk - clearly 

if it just a boiler you would write some conditions around the boiler - but if it is
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somebody who is running an industrial operation then in order to satisfy me as 

landlord I want to see that you have got a good environmental management system in 

place. Otherwise you just do not let your site to that sort of person. I think that will 

happen. It all depends on how far the law will move, but I would not be surprised to 

find that landlords will need to take care to let properties to those companies which 

are not likely to cause environmental problems. Because if they do not then it will be 

easier for regulators to argue the landlord "knowingly permitted", or for a third party 

to argue that the damage caused was foreseeable by the landlord.

3d) I think there are definite benefits for tenants which are, or will be, developing 

EMSs in terms of efficiency and cost savings. I have seen many examples of this in 

my work....

AT THIS STAGE THE TAPE RAN OUT BUT VERY LITTLE ELSE WAS 

DISCUSSED, AND THAT WHICH WAS, WAS NOTED ON THE ORIGINAL 

QUESTIONNAIRE.

END OF INTERVIEW
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Interview with Anon Lawyer 5 

Date: 16/11/94

Interview was not tape recorded. 

Interview time: Ihr and 20 minutes.

la) Yes. The interviewee thought that much of the environmental legislation 

which had been introduced over the past 4 years or so was ambiguous in parts, 

particularly the EPA and the WRA. The risks for landlords are very real, but we will 

not know the true extent of these legislative pressures until the courts have interpreted 

what they mean by some of the wording used.

Ib) The Clean Air Act specifically states the occupier, and, therefore, the Landlord

will probably be OK.

The Health and Safety at Work Act makes it an offence to discharge a noxious

substance to air, and the person who is liable is the person who is in control of the

process. This could be the Landlord because the lease could be said to give him

control.

The WRA 1991, a person who causes or knowingly permits a pollution incident to 

arise will be guilty. This could again be the landlord.

Statutory nuisance, which is now covered by the EPA, means that the person 

prosecuted is the perpetrator, or if you can not find him, or he has gone out of 

business, for example, then it will be the owner. Furthermore, a litter abatement 

notice could be served on the Landlord, even though the tenants are still in 

occupation. This could occur where the landlord has retained the control of the 

common parts for example.

Planning legislation has to be complied with. If the tenant transgresses this legislation 

then the LPA will pursue the landlord. (Yes landlord can sue in contract, but it is still 

time and money which has to be spent by the landlord).
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Ic) Yes. The landlord does obviously exercise a degree of control over the tenant 

by having covenants within a lease. This may mean that a landlord is indirectly 

responsible for breaches of environmental legislation committed by the tenant. The 

regulators can certainly use it as a weapon to argue that the landlord should be 

prosecuted.

The solution for the landlord could be forfeiture of the lease, however, this is not an 

adequate remedy for the landlord. He would lose his tenant, still be liable for fines 

and potentially clean up also.

Id) As discussed. Basically, WRA, EPA, H & S, and Planning. One or two 

others also, for example, Hazardous Substances etc.

le) Yes. The "knowledge" required by a polluter will obviously change over time. 

Therefore, if the courts feel that landlords should be more responsible for what their 

tenants are doing now, and in the future, more so than in the past, then landlords 

could be said to have knowledge. It will not matter whether the landlord actually did 

have knowledge, the courts may decide that landlords should be aware of a tenant's 

activities, to an extent that if a major pollution incident occurred they should be aware 

of it. Therefore, landlords may be deemed to have knowledge, even when they have 

no actual knowledge; the lease providing the landlord with rights of entry, and a 

covenant providing power to prevent, will not help the landlords case.

Furthermore, some of the pollution offences are strict. Therefore, "knowledge of 

does not matter. Therefore, if a landlord has the power to prevent, which he will have 

through every standard lease, he could be liable if the offence is strict, because 

"knowledge of is irrelevant.

If) Yes. Until this is decided by the courts we will not know for sure, but 

potentially the answer is a very definite yes.
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Ig) Possibly yes, but the court will decide each case individually. 

Ih) As above.

li) Water, Noise, Air, Contaminated Land and Planning Control. 

Section Two

3e) Yes in theory, but there is another risk. It a tenant develops an EMS it is 

going to be aware of potential environmental problems, the courts may decide that it 

was a failure to act on the problems which the establishment of an EMS highlighted 

which resulted in a pollution incident. Therefore, the tenant with an EMS could still 

be liable.

3f) If a landlord helped a tenant to develop an EMS then he could be opening 

himself up to prosecution for the reasons you have highlighted. However, this has to 

be counterbalanced by the landlord's attempt to pursue best practice. If the courts 

were convinced that a landlord was taking its responsibilities seriously, presumably 

encouraging a tenant to become certified to BS 7750 or helping positively would 

qualify for this, then they may decide that the landlord has done everything it can. By 

following best practice the landlord could have reduced its potential exposure to 

environmental liability. However, this does not, unfortunately, cover the landlord for 

liabilities that may be strict. Best practice or not, knowledge of, or not, the landlord 

could still be liable.

The interviewee raised an interesting point concerning the insurance of property. 

Traditionally the FRI lease made the tenant responsible for insuring the property. In 

practice this meant the landlord would insure the property and the tenant would 

reimburse the landlord (if it was left to the tenant it may never get done and therefore 

landlord will be left with no property in the worse case scenario. The landlord may 

sue the tenant, but a very unsatisfactory solution). What happens now?
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Presumably the same situation occurs and the insurance will not cover the landlord for 

any losses caused by the land being/becoming contaminated. The landlord may be 

able to take out separate insurance, but the premiums will be prohibitively expensive, 

and the tenant is unlikely to agree to pay for it.

END OF INTERVIEW
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Interview with Anon Fund 1

Date: 2/11/94.

Interview time: Ihr 15 minutes.

AF I am property manager, my specific responsibilities are that I manage one third of 

what is called the main life fund. I am also head of research.

NT The size of the property portfolio.

AF Approximately £900 million. There are three funds, two smaller funds and a main 

life fund, and the total value is about £900 million.

NT Would it be possible to break this down by sector?

AF It is about 19% in industrial at the moment, but this may vary from time to time.

NT Could you break this down even further into B2, Bl and B8?

AF Most of it will be either Bl or B8, I couldn't classify it in terms of the main life 

fund. It is crudely 50/50 split between Bl and B8 in the two smaller funds but I am 

unsure about the main life fund.

NT Is there any B2 in the portfolios?

AF Not really, it is generally Blc I think it is isn't it? The light industrial users and 

the storage and distribution users as well.

la) and Ib) NT Has any of the fund strategies been altered due to environmental 

developments? For example, industrial property being considered to perhaps carry 

more environmental risk than retail, and therefore you may consider reducing your 

19% on these grounds, that the asset has become more risky.
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AF No. We have not considered it in these terms. We have not been as 

sophisticated in terms of differentiating between the levels of environmental risks 

associated with a retail warehouse built on a site which may be contaminated and 

buying an industrial estate that may have polluting tenants on it. The bottom line is 

that we carry out checks to try to reduce our exposure, rather than avoiding particular 

sectors. There may well be risks attached, but if we can carry out the necessary 

checks then it will reduce these risks materialising. We have taken the view that this 

is the best way to go about it all.

Ic) NT OK are you more concerned with specific risk factors, or market risk 

factors? Also would this vary between the larger fund and the smaller funds? For 

example, the environmental risk attached to a tenant's ability to comply with 

legislation and not to pollute a water course could be considered a specific risk, would 

this be proportionally more important to your smaller funds than your large fund?

AF It could be, yes. But I would tend to turn it around the other way. We are more 

concerned with undertaking environmental audits before we buy things, for example 

the contaminated land issue etc. This will influence at a micro level our decisions and 

our stock selection, for instance if we find a site is very contaminated as a result of 

our survey, and we survey every single purchase, then we may withdraw from the 

purchase. So we are very interested in specific risk.

I am not so sure about the tenant risk, I can't think of an instance where we have 

done that.

Id) NT Would it be your view that your portfolios are adequately diversified and 

therefore, specific risks factors are less important and that market risk factors impact 

more on your performance?

AF On the whole we are fairly well diversified, we are not heavily over weight in one 

particular sector or another. Secondly, we don't stay static we believe in moving 

things about, we do think there are times when we need to be overweight in one 

sector and underweight in another.
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NT Do you track IPD?

AF Yes we do, particularly on the smaller funds (the unit linked funds) they are both 

linked to IPD and that is a very important benchmark.

NT Existing Practices, Section 2.

2a) Have you attempted to limit/control the environmental risk which exists within 

your portfolio?

2b) AF Yes we do. We have tried to limit our exposure to environmental risk. The 

answer to 2b is also yes.

NT Along with the site audits which you carry out, would these investigations 

include an assessment of the occupying tenant's potential to cause environmental 

damage?

AF No we would not, not directly. I tend to think that if it is a dirty trade or a 

chemical plant with perceived problems we wouldn't be buying it anyway. That 

would come out in our environmental audit.

2d) and 2c) NT The auditors that undertake that audit for you, do they report on 

what the current tenant is actually doing, as opposed to reporting purely on historical 

uses?

AF There would be an element of that but it would be quite a small element. The 

main concern is the previous uses of sites, this is the main problem area.

2e) NT Do you audit the existing properties already within your property portfolio? 

AF Not as an exercise we do not. But we do from time to time if problems arise.
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NT OK I think that finishes that section concerning your approach to dealing with 

environmental risks within your existing portfolio and how you deal with the issue 

before you acquire property.

What about Section 3 which refers to leasing practices?

3 a) Have leases now been drafted to reflect environmental issues?

AF Not specifically, because I think in a sense if it is a proper all square FRI lease it 

should place the burden on the tenant anyway. In terms of complying with statute, 

not causing nuisance to adjoining owners all those kinds of things should be covered.

3b) NT Have user covenants become more restrictive?

AF Not in my experience.

3c) NT What about restrictions on assignment?

AF Well, difficult area. You are not allowed to have restrictions on assignment, 

1988 Landlord and Tenant Act, you cannot unreasonably withhold consent or delay. 

You can't object to people sometimes, that is one of the major problem areas. So the 

landlord does not have as much control as he may wish.

NT So if you had a Blc unit and the tenant wanted to assign to another tenant who 

was clearly going to carry on polluting processes, would it be unreasonable for you as 

landlord to withhold consent?

AF That would be a very interesting test case, and one I hadn't thought of. I am not 

sure that you would be able to withhold consent actually. Most of the problems to 

date have been about the financial status of the incoming tenant.
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3dl) NT Do tenants covenant to comply with all legislation or does the lease 

specifically mention environmental legislation?

AF Yes it is a catch all term which relates to all legislation in general. All legislation 

whatever it is, Health and Safety, well anything we can swing on them basically.

NT Would the lease refer to this legislation by name?

AF Yes it would.

NT So presumably the Environmental Protection Act would be mentioned?

AF Yes, almost certainly.

3e) NT Rights of entry and inspection, these are presumably normal, they are 

available to you as landlord?

AF Yes, yes they are.

NT OK Warranties and indemnities.

4a) Do you seek them at all?

AF We obviously have a problem with property which has been built some time ago 

because the parties may not exist any longer so we may not get them there. On new 

properties we are building we will have warranties with the builder and with the 

environmental team, so we will cover environmental aspects in that situation.

NT If you were purchasing a property would you seek from the vendor a warranty or 

indemnity concerning the environmental cleanliness of the land?

AF Not as a matter of standard practice. I think that is more likely to happen if we 

knew the history to a site. The example I can think of would be perhaps an owner
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occupier of a site sells off a bit of industrial land to develop, but the rest of the 

adjoining site is still owned by him for his own production. In that case you may well 

want some indemnity or warranty that the land is clean. But as a general principle no 

we wouldn't push for one.

4c) NT What about at the end of a lease. Would there be any investigation, in a 

similar way to the schedule of dilapidations, to determine if any damage had been 

caused during the term, and would you want any indemnification from the tenant 

against this happening?

AF Not specifically because I think dilapidations are more concerned with buildings 

rather than land. But obviously if you have some way of checking up on the tenant, 

such as using your right to inspect premises you would use them.

NT OK Section 5 Environmental Management. Environmental performance I have 

defined as the legal compliance record of that tenant, whether it had for example any 

management systems in place to ensure this compliance.

AF Yes, that is fine.

5a) NT If you were to acquire a Bl premises would the environmental performance 

of that tenant impact on your stock selection in any way? Would it be a 

consideration?

AF I have to say no. That is not to say it will not become influential. The thing that 

really influences us in stock selection is the market, if the market starts placing weight 

on the environmental performance of tenants then we would follow. But as far as I 

am concerned at the moment the market does not at the moment. It is very much 

concerned with negative aspects such as contaminated land. But we do not have a 

star rating on the tenant's environmental performance on a scale of 1 - 10.

NT You mentioned previously about the environmental performance not influencing 

the market yet, do you think it may in the future?
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AF It all depends on how successful the management standards are. If BS 7750 does 

improve things for tenants, i.e. it does reduce their impact on the environment then I 

can see that they will have benefits from that. They will also provide us with benefits 

also. However, the market has not accepted the system yet, and so this must remain 

speculative.

5c) NT OK. What about a demonstrably poor environmental performance on behalf 

of a tenant, would this be enough to prevent you from purchasing a property?

AF I think it is a combination of possibly, and it already does. One of the things you 

will obviously do is that you will do searches and one of the things you will ask is are 

there any notices on the property. If anything has been served under the 

Environmental Protection Act for example, then it will be highlighted. And the results 

will influence us.

5d) So looking at the next question it will influence our risk assessment of that 

property.

5e) NT Finally would it affect your bid price for that property?

AF Again yes, I would have said it does.

NT You have heard of BS 7750 from what you said before?

AF Yes, I have heard of it but I am not familiar with the detail of it.

5f) NT Well basically it is the environmental equivalent of the quality assurance 

standard BS 5750. It is designed to allow a company to register, monitor and control 

the environmental impact that it has. There will be policy commitments to reducing 

this impact and to complying with all environmental legislation.
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Would the fact that a tenant was certified to such a standard give you any satisfaction 

concerning its environmental performance?

AF At the moment I don't really see it as making a great deal of difference at the 

moment. Again I go back to how the market rates these things, and until the market 

suddenly shows that these things are essential or deemed to be an extra premium 

value I think it is interesting but it is not very important.

NT OK. The rest of the questionnaire introduces scenarios that you may come across 

at the stock selection level, so you may go to a property and find that the tenant is 

capable of causing environmental damage. And the questions are really different 

scenarios that you may, or may not feel, that it is relevant to look at the environmental 

performance of the tenant in the stock selection process. So if a tenant was capable 

of causing pollution you may decide that it is necessary to consider the environmental 

performance of the tenant. The relative importance is not trying to gauge the level of 

importance of the environmental performance to the whole investment decision 

making process, rather it is trying to gauge which of the different scenarios are most 

likely to lead inventors to consider the environmental performance of the tenant.

6a) AF So in the first scenario I go along to a Bl unit and I discover that the tenant 

is actually undertaking something which could cause pollution, now do I feel it is 

relevant to consider the environmental performance of that tenant?

NT Yes, that is correct.

AF I would say yes, it could do. And I would also say it is important to this specific 

scenario. You know if this is the scenario then yes it is important to look at the 

tenant's environmental performance.

6b) NT The next scenario is where you have a tenant occupying perhaps a Bla unit, 

but the tenant also has other sites as well where they undertake polluting processes, 

perhaps tanneries etc. So they may carry environmental risk within their organisation 

due to their main commercial activities. Now would the fact that they could cause
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these environmental problems off site influence your investment decision at the stock 

selection level?

AF If what you saying is that they could find themselves facing prosecution, heavy 

losses, adverse publicity, etc. Then yes I think we would want to know about this. It 

would, therefore, be necessary to look at their environmental performance, and I 

would say that this is not important, but not unimportant either.

6c) NT Is the tenant in a position to be able to absorb that environment related loss?

AF Well if they can absorb any environment loss I would say there environmental 

performance was unimportant, if they can not absorb any related liabilities then I think 

their environmental performance will be in-between important and not important.

6d) NT Whether the tenant enjoys insurance cover for losses related to 

environmental damage?

AF I think this one is very difficult to judge, it depends on the type of insurance cover 

you have got. But obviously if a tenant has no insurance I will be more interested in 

its environmental performance, then if it did have insurance. I wouldn't like to say if 

it is more important in this scenario than any of the others however.

6e - 6f) NT I suspect that if the lease was not FRI and institutionally acceptable you 

would not be buying it this scenario would not be relevant?

AF Yes, that is correct.

This would also go for the indemnity section also.

6g) NT OK What about the location of the property? If the property was situated 

close to a water course, for example, would that influence your decision?
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AF Well if the tenant was capable of causing damage in the first instance then yes I 

would be interested in its management practices so that I would feel more secure that 

no pollution would actually occur. It would be a scenario where it would certainly be 

relevant to have regard to the tenant's environmental performance, although I 

wouldn't say it was the top factor.

6h) NT Again we really come back to strength of covenant again.

AF If it is a major company I don't think that it is important, if it is a smaller 

company I think it is in-between important and not - important.

NT The next scenario looks at high yielding and low yielding property investment. If 

we go back to the situation where we were discussing the financial implications of a 

tenant's poor environmental performance, i.e. the bad publicity, the cost of fines and 

clean up and the higher bank charges etc. we could see the company's financial 

standing deteriorate. If this company was occupying a high yielding industrial 

property in an area where tenant demand was very low, or non - existent, and the 

property may have been bought to perform as a bond, then any deterioration in the 

security of this income is going to have a major impact on the value of that 

investment. The same deterioration of covenant strength in a better located property 

with higher tenant demand and lower yielding, may not be affected so much by 

deterioration in existing income. It does not rely so heavily for its generation of value 

from this existing income stream.

So if the implementation of an environmental management system was to reduce the 

possibility of a financial losses, it may be more useful in the high yielding situation 

then in the low yielding situation.

AF Yes I think this is a very fair comment. I would not like to say how important 

again, but what I could say is that if it is a high yielding industrial property I am 

interested in anything which keeps the income stream secure, and if improving a 

tenant's environmental management practices does this then I would say it would be 

relevant to look at it.
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6j) NT Here we look at specific risk and market risk again. Would it be more of a 

consideration in your smaller funds, because perhaps you would not be able to 

diversify your risk so effectively as in the larger fund, bearing in mind the 

environmental performance of the tenant is a specific risk? So would you be more 

concerned about this type of specific risk in your smaller fund?

AF Yes probably we would. The larger the fund the more diversified you are, so the 

risk of the individual cases is obviously less important. It is hard to generalise, but 

clearly this type of consideration must be more relevant to our smaller funds and it 

would be more important in that situation also.

6k) NT OK The structure of the fund we have really looked at.

6m) NT The general economic climate comes back to whether you feel the security 

of income will be enhanced by an improved environmental performance, and whether 

the security concept will remain an important investment feature throughout the 

1990s. In the late 1980s with the economy growing very fast and plenty of demand 

around for buildings, if a tenant suffered losses due to environmental liabilities, I don't 

think it would have made that much difference to many property investments. Their 

value was, in many cases a function of rental growth prospects, but now investors are 

more conscious about the existing income than they were, and of course this income 

is more susceptible to environmental liabilities than it was by virtue of the polluter 

pays principle.

AF Yes, this could have a bearing, but difficult to say because again I go back to my 

point about how environmental performance is perceived in the market place. Clearly 

market perception is just as important in some sense as what is actually happening 

because it is that perception and sentiment which prices things. You are right about 

security of income, people are very "running yield" conscious they are looking at 

income flows and IRRs.
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So I think it is a case that the environmental performance of a tenant is probably, as 

you say, more important in the situation where you have a high yielding property 

which depends very much on the income stream for its value. But I wouldn't say that 

it is a very important distinction. Investors should also be concerned with the income 

stream of lower yielding property also.

NT Do you think the green badges that we are seeing coming through, such as the 

BREEAM assessments and BS 7750 for the tenant, do you see these having an 

impact, is the building and property professions immune from them?

AF Certainly not immune from them, and in the new developments we are doing we 

are actually going out to try to achieve these things. This means that our new stock 

will be genuinely new stock.

NT Where has the pressure to do this come from?

AF I think we perceive that future investment value could be greater if you have a 

genuinely green building. If you have two buildings side by side, the one with the 

BREEAM assessment might just edge it in terms of being more attractive.

Where we have a problem is obviously on existing buildings. The stock is a great 

mix, some properties that we have just aren't green.

NT Do you ever see 7750 having an impact as well. So you have your green 

building, would there be a demand for a green tenant as well? Particularly in 

industrial type property.

AF There could be. I have to say I am still a little bit cynical about this. 

NT About the standard?

AF Well, about all of this. We are great ones in the property industry for saying this 

is the next big thing that comes along and producing volumes of legislation which is
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not implemented, are put on hold, and some are deemed to be influential in the market 

place and nothing actually happens. I am not saying environmental issues aren't 

important because clearly they are, and legislation is already there and is going to be 

enforced. But I think people might be overestimating the importance of it, in terms of 

.. you know not everything is influenced by EC legislation, many people continue 

merrily ignoring it. Because how is it going to be enforced, what resources are going 

to be given by this Government to enforcing anything?

So for new stock I think it is very relevant, but I can't see it being that relevant for 

older stock.

NT OK Thank you very much, unless there is anything else you wish to add, that is 

it.

END OF INTERVIEW
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Interview with Anon Fund 2

Date: 28/10/94

Interview time: 55 minutes

NT Do you want me to briefly run through what my PhD is about? 

AF Yes, that would be helpful.

NT What I am trying to do is to look at the way various property investors are 

beginning to deal with environmental issues. That is the first part of the 

questionnaire. The next part is to look at the future performance of a tenant as 

investment consideration. Will, or are investors looking at what the tenant does in 

terms of potential damage to the environment before making, or during their 

investment decision. Also to highlight circumstances when this may be taken into 

account, for example, it may be more important in the situation where you have a 

small private occupier of an industrial property. That is really what the questionnaire 

is about.

AF OK then.

NT the first page is designed to get an idea of the market I have interviewed.

AF The total property funds we have under management is about £3bn. The 

percentage of this invested in industrial property is just under 10%. We don't break it 

down in quite this way, so I can't say the exact percentages in each use class. The 

distribution element is just under half of the 10% maybe not quite as much as that. 

But the others I couldn't even hazard a guess.

la) and Ib) Now then has your fund strategy been altered. Presumably here you 

mean things like European legislation and UK environmental legislation, contaminated 

land etc.?
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NT Yes, has it altered the way you look at property as an asset class, or have you 

looked at particular types of property differently?

AF Yes, it has, but only in terms of ensuring due diligence by having environmental 

audits carried on etc. It hasn't steered us away from industrial property if that is what 

the question is aiming to draw out. It hasn't put us off industrial property as such, we 

are just more careful than we have been in the past.

Ic) Now then Specific risk factors or market wide factors. Well yes we are always 

concerned with specific risk factors.

NT What I am trying to get at there is whether the larger property portfolios are less 

concerned with a specific risk factors in general and specific environmental risk 

factors in particular than the smaller funds or property investment companies.

AF Well we have seven funds, so clearly for the large funds we are far more 

concerned as you quite rightly say about market risk, but when we look at the smaller 

funds then clearly specific risk factors are a much much larger issue.

The large fund can absorb the risks readily, whereas with the smaller funds it can be 

much more of an issue.

NT How large are the smaller funds?

AF They range in size between £25 million up to about £160 million. That is what we 

call small.

Ic2) Do we consider it important to look at specific risk? Yes, even in large 

portfolios it is important and they are considered.
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Section 2

2a) and 2b) AF What do mean by limit or control environmental risk?

NT For example as you mentioned earlier about investing in industrial type property 

or other property which may be subject to environmental risk and you mentioned that 

you undertake due diligence. So I would consider that to be a way of managing or 

assessing your potential exposure to environmental risk. And there may be various 

ways in which this can be achieved. By undertaking a site investigation or a desk top 

study for example.

AF Yes these investigations are carried out, and not only on industrial either. But yes 

we do look at this.

2c) NT Would those environmental audits include looking at what the tenant 

actually does on site, or would they just include looking at the physical aspects of a 

site and whether it is presently contaminated?

AF The first stage looks at the physical aspects of the site, and what it used to be 

used for. You know that is where they used to make asbestos etc. you know the type 

of thing. There have been occasions where the tenant was carrying on something 

which was pretty nasty, and potentially contaminating, and we have had to address the 

issue of what the tenant is doing now. We had to consider that the tenant is carrying 

on such an activity. We had then to think about who we could sell on to, who would 

want to buy it from us five years down the road. So if we weren't very keen we 

couldn't expect anyone else to be very keen.

NT What about an industrial estate business park type investment, and you had a 

general industrial use, would you be concerned then about the tenant and what he is 

actually doing on site? Say it was manufacturing something for example, or would 

you just be concerned with what has been carried on in the past, and you are not too 

concerned about what the tenant is actually doing now.
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AF That would sum it up I expect yes. If it was just manufacturing then we would 

just take the view unless it was something potentially polluting that there wouldn't be 

a huge risk in taking that property on.

NT OK.

AF As I recall as the legislation is proposed it is up to the owner not the tenant, for 

contaminated land.

NT Well there is no legal requirement to clean up contaminated land, unless of 

course it is causing pollution to another site, and then there could be a civil claim.

AF Oh yes, that is right.

2e) NT What about properties that you already own, do you investigate them 

environmentally?

AF Yes we do, we did a complete audit of all the properties that we had.

2f) and 2g) NT Would that involve again looking at the tenant or just looking at the 

physical aspects of the site whether it is contaminated now, and what has gone on in 

the past?

AF Initially it would just concern itself with whether it had been contaminated or not. 

That would have been the primary concern rather than the tenant's potential to 

contaminate the land further.

NT So again in terms of your general industrial property or even Bl units you would 

not be too concerned with what the tenant is carrying out on site? And particularly 

whether the management activities of that tenant, that would not be too high up on 

your agenda? So for example where you have a tenant which has a trade effluent 

discharge consent it has to be aware obviously of what is going down the drain. Now
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if the tenant had a certified management system in place which ensured that 

procedures were in place to allow it to monitor these discharges so that it did not 

transgress this legislation, would this interest you as a potential investor of that 

property?

AF It would interest us, but it wouldn't be a primary concern. It wouldn't be the 

very first thing we would look at but it would come up as part of the whole discussion 

of looking at that particular property as an investment. Our first concern is with what 

the past uses have been and whether we will be left with a charge to clean it up, then 

we would look at the current uses of the tenant, and as you say whether the tenant is 

carrying out those activities properly.

Section 3

NT The leases section is designed to determine whether the leases have been amended 

at all to reflect environmental issues.

3 a) AF No is the answer, not leases to tenants anyway. They have not been re 

drafted to include specific environmental issues.

3b) NT So user covenants for example, have not become more restrictive, saying 

that you can only carry out the process that you are carrying out presently rather than 

any use within Blc.

AF Well no, because we are so desperate to get any tenant that we would not do 

that. We are very concerned to have maximum occupancy. Restrictive covenants are 

not really going to be used, because we wouldn't tend to buy those types of 

properties any way. Because the main reason being that they do not perform as well.

3c) NT The restrictions on subletting are as standard I presume? 

AF Yes we have standard subletting etc.
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NT And again they have not been changed as a result of environmental issues? 

AF No, not as a result of environmental issues.

3d) Well yes is the answer to question 3d. I don't know that we are that specific 

about it. I think it says words to the effect of all relevant legislation.

3dl) NT That answers the next question also, so we can go on.

3e) AF Do we have rights of entry? Yes we do, this is standard and has been 

forever.

NT The reason I ask is that if a landlord has the rights of re-entry as they invariably 

do, and they have covenants requiring the tenant to comply with all legislation, then 

there is case law to suggest that in the case of a pollution incident occurring the 

landlord will be prosecuted by the regulator, because he will have been deemed to be 

knowingly permitting the tenant to pollute by virtue of exercising some control over 

him through the lease.

AF Oh I see, that is interesting. 

Section 4

NT Warranties and indemnities.

4a) AF Yes is the answer to 4a, we do endeavour to seek warranties and 

indemnities, when purchasing.

4b) I don't think we do from the tenant at this stage.
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4c) Do we inspect at the end of a lease? Yes we do as it happens, although not 

always. It is not a blanket approach, only if we thought the use may have been 

contaminative though.

NT Would this be similar to a schedule of dilapidations in buildings, where if the land 

had deteriorated during the term you would then try to claim the clean up costs from 

the tenant?

AF Yes we would try! At the moment it comes back to what you were saying about 

the market, will a tenant sign the lease if that is what was in it? It may be difficult to 

get a tenant to do this. If we had this same discussion in two years time things may be 

different. These types of issue will come more to the fore then because we won't be 

in such a serious supply situation with such a lack of tenants.

At the moment the issues which you have brought up here are likely to remain issues 

which should be considered but isn't a prime concern in this type of particular market 

place.

Section 5

NT Sections 5 and 6 are looking at the Environmental Management System concept, 

and attempts to determine whether investors are or will take into account their 

existence in the investment decision making process.

AF Environmental management will be that they have a policy statement on how they 

are going to deal with these issues?

NT Yes, and they would have developed a system along the lines of BS 5750 (the 

quality assurance system).

AF Oh ves. waste of time. More bits of paper to fill out and systems to put in place 

so that you can employ more people rather than getting on with the work you are 

qualified to do. I know of it yes!
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NT Well there is an environmental equivalent, they have called it 7750. 

AF I have heard of this, is it supposed to take over from 5750?

NT Well it is a stand alone system, but the theory goes that it is easier to implement 

one if you have a quality standard in place in the first instance. But the idea behind 

the system is that it will allow a company to manage its environmental affairs 

properly, so if you have a trade effluent discharge consent then the management 

system is supposed to ensure that the right amount of effluent goes down so that you 

do not transgress that particular type of legislation.

5a) So the question is really aimed at determining whether you would be influenced 

at all by the fact that the tenant had that system in operation in the property which you 

are purchasing, or indeed throughout his organisation, so he occupies one of your 

properties but he may be involved in potentially polluting activities off site and would 

the fact that they had a system in place designed to reduce the potential incidence of 

pollution occurring which could perhaps undermine their covenant throughout the 

company, would this influence your assessment of the property investment.

AF I see. Well we always consider the tenant risk obviously, there is no point in 

having a tenant if it is going to go bust. Yes I suppose we would consider, if they 

were involved in some form of polluting activity, whether they had such a system 

depending of course on whether it is an industry benchmark and it does deliver these 

benefits of reducing potential environmental problems developing. But also we would 

want to know the cost of the company's potential liabilities and the value of the 

company to determine this level of risk, because we want to know if they can keep 

paying the rent and pay for any liabilities that they may have off site. But the cash 

flows have not been developed this far to allow for this vet.

So over all the answer is yes, but it is not a strict discipline, somebody may raise the 

issue and say, oh they produce some awful process on the site or another site, and the
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clean up costs may be X. as opposed to their net asset value of Y. so this is potentially 

risky. But it is not exact.

NT What about a system such as SYBERR (Interviewer describes the SYBERR 

system developed by Environmental Auditors and Risk and Opportunity Intelligence).

AF Yes that system could be a useful tool.

5c) NT Would a demonstrably poor environmental performance on behalf of the 

tenant would it prevent you from purchasing a property?

AF Yes, it probably would. It would depend on a lot of other things also, but it 

would be something we would look at, so I think possibly is the answer I would give. 

Never would not be my answer, and it already does sort of apply.

5d) NT So it would presumably influence your risk assessment of a potential 

property investment?

AF It certainly would.

5e) AF It certainly would affect our bid price but it might not get that far. If it was 

that fundamentally serious then we wouldn't get as far as the bid price I don't think. 

If it was something that was not very seriously polluting then it may well influence our 

bid price but may not be enough to make us walk away completely.

5f) Answer to 5f is no it wouldn't.

Section 6

NT Here I have tried to introduce different situations, which may include whether the 

tenant is capable of causing environmental problems or where a tenant is a weak
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covenant, etc. and I have tried to highlight areas where you as an investor may 

consider it relevant to consider the environmental performance of a tenant before 

deciding to invest or not in that property. The relative importance relates to not the 

whole investment decision, but to how important if this situation existed you feel it 

appropriate to consider the tenant's environmental performance.

AF OK I see what you mean.

6a) I think 6a is yes it is important. If the tenant did not know what it was doing in 

terms of its environmental issues then we would be concerned, so I think yes it is 

necessary to look at whether the tenant has got its environmental issues all under 

control.

6b) 6b) is more difficult. This is where they are carrying activities that are potentially 

polluting but which are not on our site. It would be the knock on effect that we may 

lose our tenant as opposed to actually being asked to clean up a site. But I would still 

say it is important depending on what type of industry the tenant is involved in of 

course. If we tried to put it on the market then potential investors may say, gosh that 

is ABC Ltd and they have just been found liable for a clean up. and the fact that they 

didn't do it on the site that we offer up to the market would become an irrelevance, it 

would come down to security of income, the market would be asking what is going to 

happen next to that company? How much is it all going to cost and will they have any 

money left?

6c) Is the tenant able to absorb environment related loss?

NT So if a pollution claim was to be made against BP Chemicals, as opposed to Fred 

Bloggs pollution industries, would it that make a difference, and therefore, would the 

introduction of an EMS to the smaller and weaker covenant be considered to be more 

important?

AF Yes, it would make a difference. You would be more confident that BP would be 

able to comply more correctly with the legislation etc. whereas Fred Bloggs Ltd
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would possibly have a bit more difficulty. So I would be very interested if Fred 

Bloggs Ltd had made the effort to get an environmental system in place.

6d) 6d Now this would be very important.

6e) Not in respect of potential environmental problems no this would not be relevant.

6f) NT If there was an indemnification from a tenant would you be less concerned 

about the environmental performance of a tenant because if a problem did occur the 

tenant has indemnified you against any loss?

AF Well we would have that little bit of comfort, but remember the indemnification is 

limited to their financial standing therefore, it would mean that if it was there the EMS 

may be less important but I would suggest we would still be very interested in the 

tenant's practices.

The answer is probably no

6g) 6g Yes this is a definite consideration and this is considered to be important. If 

the property was located near to these sites then we would want to know what the 

tenant was doing, and what practices the tenant had in place to improve the situation 

from environmental problems occurring.

6h) The size of the tenant well yes that is very important, we have talked about that 

before.

6i) NT The high yielding question is looking at the determination of value of 

different investments. It comes back to whether they have environmental problems 

and carry high levels of environmental risk because of what they carry out and this 

could impact on their covenant. It could impact on high yielding properties because 

they rely more on the present income for their generation of value as opposed to 

lower yielding property which will be less reliant on the existing tenant's income 

stream for its generation of value.
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AF Yes, absolutely. So the answer to 6i is that it is a definite consideration and is 

quite important.

6j) NT The next scenario is whether it would make a difference if you were talking 

about a small fund as opposed to a large fund, and again going back to market risks 

and specific risk. So would the examination of whether a tenant practices 

environmental management be more important to your smaller fund than the larger 

one.

AF Overall it would be more important to our smaller fund because they are more 

transparent. In terms of being able to absorb any potential shock, as long as it wasn't 

the whole industrial portfolio of course, yes in the life fund we would probably be 

looking at investment fundamentals and these environmental risks which we have 

discussed would come lower down the list simply because we believe it could absorb 

the risk more efficiently. It is not as transparent in terms of return.

NT So the environmental performance of the tenant could move up in the decision 

making process in terms of importance in relation to the size of the fund.

AF Yes

NT If you were talking about a small fund...

AF Yes it would become more important. Whereas with the larger fund it would just 

be further down the list that you would rank the criteria. It would rank higher for a 

smaller fund than it would for a larger fund.

Now then fund structure,... oh yes I see...

I'll just read it again. Yes, but I think we would be nervous of taking this on in the

small fund.
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6m) Economic climate. Yes this is important because this tends to drive demand. 

We have gone through periods of high demand and not high demand, and it is very 

important.

NT Some have argued that if a tenant improves its environmental performance, and 

there are various ways this can be done, then it can improve its business prospects by 

being more attractive to potential customers and it is not so likely to transgress 

legislation etc. But if we were in the market of the mid to late 80s then the security 

of income of a tenant in that market is not so important because there will be growth 

prospects and tenant demand etc. But if we look at the investment market of the 

1990s perhaps being an era of lower economic growth and lower inflation, perhaps 

the security of income is going to stay very important. Will this then mean that the 

EMS will become more of an issue than it would have been in the 1980s?

AF Yes I see, well it could well be. Certainly income security is more important at 

the moment and if the environmental system helps this security particularly in the 

higher yielding type properties we discussed then it could be more important. From 

our point of view yes it would be.

Well there are no other issues I can think of.

The environmental legislation that has come about has certainly changed the way we 

view things, we are now more careful. It has certainly become an issue. We have to 

be diligent and we have to take account of what these audits tell us. For example, we 

have one property where, I think you call it in this country panel beating cars, spray 

painting cars etc. that is a potentially polluting activity,

NT Yes it appeared on the original Section 143.

AF Oh did it. Well whereas at one time we would have just been concerned with the 

financial strength, we also have to think well they have 20 years left to run on their 

lease and they are going to do this for 20 more years, then what is the advice from our 

environmental auditors on this issue. What is the potential in this situation?
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NT OK thank you very much for your time, if there is nothing else we can 

END OF INTERVIEW
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Interview with Anon Fund 3 

Date 28/10/94 

Interview time: 1 hr.

Interview not taped on interviewee's request, although notes were taken and 

typed up the following day.

Section 1

la) and Ib) There has been no formal fund strategy movement. We have not reduced 

our exposure to industrial property, or property in general, as a result of concern over 

environmental issues. However, we are far more careful about the properties we do 

take on, each purchase will be looked at on its merits and we will buy or reject 

accordingly.

The allocation to the different sectors mirrors pretty closely the FPD allocations.

Ic) and Id) We are concerned about both. They are both important, although we 

may be more concerned about market risks in the large portfolio situation. I don't 

think that specific risk factors can be ignored on the assumption that a property 

portfolio is well diversified.

Ic2) Yes, it is important to consider specific risks however large the portfolio. But it 

is even more important in the smaller funds.

Section 2

2a) and 2b) Yes. We undertake assessments of environmental risks before we 

purchase a site. This will entail a desk top study, and if we have further concerns it 

will involve a soil sample test as well. It is, therefore, carried out in two stages.

2c) Very much so. We are very interested in what the tenants are doing on site.
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2d) Probably not formally.

2e) Yes, twice a year inspections are carried out of properties. These assessments 

include an assessment of the tenant activities. The properties are visited by building 

surveyors, property managers, and surveyors to look at all sorts of different issues. 

What the tenant does, in terms of potential to cause environmental damage, is also a 

consideration.

2el) Yes, as above.

2f) Yes, as above.

2g) Yes, as before.

Section 3

3a) Yes they do reflect environmental issues but not specifically.

3al) They have not been altered to reflect environmental issues, they deal with 

environmental issues. There is a requirement that tenants should comply with all 

environmental legislation.

3b) and 3c) No. We are too concerned about losing tenants, or not being able to 

attract them in the first instance. Therefore, we are not prepared to impose too many 

restrictions on what our tenants can and cannot do.

3d) No.

3d) and 3dl) Yes. Environmental legislation is not specifically mentioned, the 

covenant relates to all legislation.
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3e) Yes. The properties are inspected at least twice a year by various personnel. 

Section 4

4a) If we thought we required a warranty from a vendor, the property would 

obviously be risky, and we would, therefore, not purchase it.

4b) No.

4c) Yes inspections of properties are carried out. This would be covered by the 

schedule of dilapidations.

Section 5

5a) I think it would be taken into account somewhere along the line, but it would not 

be a fundamental consideration. We would obviously have a great deal of interest in 

the financial success of a tenant, and I think we are beginning to look at this issue as 

well.

5b) We would probably look at this issue when we undertake credit checks on a 

company.

5c) Yes it already does, or possibly would in the future. If we really wanted the 

property then we would be unlikely to not purchase it if the tenant may cause a slight 

problem in the future. We would have to take a commercial view.

5d) It already does, but again we take a commercial view. It depends how large the 

perceived risk is. It would influence our view of the riskiness of a property, but in a 

lot of cases it would probably only do so marginally.

5e) It already does, but again I restate that we would take a commercial view. It 

would depend on a host of other factors whether we altered our bid price, this issue 

would only be a small part of it.
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5f) I am unsure about the merits of such a system to deliver environmental benefits, 

although I acknowledge that I am not an expert on the standard. We are interested in 

the environmental performance of a tenant, and this factor would influence us in our 

decision to determine the risk of the property. However. I am not sure BS 7750 is 

the answer.

Section 6

6a) I think in the first instance then yes it becomes a definite issue. I would say it was 

certainly necessary to consider the environmental performance of the tenant in these 

circumstances. However, I wouldn't like to say how important it would be in the 

overall decision making process, but it is definitely important to take it into account.

6b) Yes I agree with the discussion. Anything which has the potential to impact upon 

income security should be considered. If the tenant just has not got the discipline, 

perhaps a bad track record, then we would want to know. So I would say yes, it is 

important to look at this issue.

6c) This would be a consideration. If a tenant cannot pay for something it can, 

potentially, cause us problems. Therefore, the weaker the covenant I would agree the 

more important to look at these issues.

6d) Well I think in this situation, if the tenant needed a special insurance policy for 

environmental damage, we would not be interested.

6e) I am not too sure about this. I think either we would not be buying, or it would 

be reflected in the price. If it was a poor lease, we probably wouldn't buy.

6f) If the tenant needed to provide an indemnification we wouldn't be interested in 

buying.
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6g) In this situation then what the tenant was doing would be a consideration. Part 

of this check (to determine what they are doing) would include looking at their 

environmental performance. I think here it could be important if the tenant was 

carrying on dangerous activities.

6h) Yes I agree with your discussion. The larger the company the less concerned I 

would be about checking up on their environmental management systems. If it was a 

small company we would be more inclined to include such a factor in our decisions.

6i) I would not be too concerned about this as an issue.

6j) Yes certainly. The smaller the fund the more interested they are going to be in 

specific risk factors such as the tenant's performance.

6k) Yes I would agree as long as you do not overpay for the property. 

6m) No I don't think this is particularly important. 

END OF INTERVIEW
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Interview with Anon Fund 4

Date: 10/03/95

Interview time: Ihr 10 minutes.

NT: As you may know from the last time we spoke we had the meeting with your 

colleagues some time ago. My main area of research is looking at environmental 

issues within the context of tenant occupied, particularly industrial type, property and 

whether investors of all sorts; property investment companies or institutions are 

beginning to look at what their tenant does in terms of environmental issues, when 

they make investment decisions. That's really what I'm looking at, there's a lot of 

other questions besides, and I'm very interested in your views across a wide 

spectrum and then focus it down into that main area, but feel comfortable to talk 

about whatever you want and we can bring it in.

AF: Well my job title is Associate Director - Property Investment. Part of that role 

is to advise on environmental issues to put policy in place and procedures to cope 

with that.

NT: That's in a property context obviously to deal with environmental issues as you 

see it impacting on property.

AF: It's an ensuring role, there are a number of other people who through various 

forms within the organisation have direct responsibilities on the ground, so mine is 

an overseeing role, and I report to the board.

NT: OK, size of the property portfolio.

AF: All funds I guess, well it's one of the biggest in the country. (Amount withheld 

due to confidentiality).

NT: Is it possible to break down.
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AF: I haven't got those in front of me but it most certainly be feasible to do that. 

We could certainly give you a percentage there, but certainly less than 5%.

NT: That's fine.

AF: Whether we've got the breakdown I'm not sure, but I am expecting a response 

on this, so we can provide you with whatever we've got. We provide information to 

IPD I suspect that will be those will be the categories that we actually utilise 

internally as well, for consistency, so you're welcome to whatever we provide to 

IPD.

NT: Just out of interest, the main industrial type properties, I suspect for you would 

be like most institutional investors B8 and Bl rather than B2.

AF: Yes

NT: Sort of traditional manufacturing type industry.

AF: We own industrial estates, where there are mixed uses. I would imagine that 

you are probably right in terms of the proportion in value terms because we've got 

significant investment in large business parks, which tend to take over the main 

exposure on industrial property.

NT: So in terms of performance as well the B2 type properties that you have is 

going to have quite a small impact.

AF: I think so. If you do a transcript of this and give me a copy, then we'll know 

where the holes are and what we need to work on.

NT: Yes.

AF: Then I could work with you to get as much information together as we can.
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NT: la) I know some of these questions are going to be perhaps the ones where you 

mentioned you were talking to your colleagues about. The fund strategy, there are 2 

things there, whether there has been a conscious effort to reduce exposure to property 

as an asset as compared to other assets.

AF: No. Environment as a subject hasn't influenced that decision.

NT: Ib) And the next stage of that, has it influenced consciously you're decision to 

invest in industrial type property.

AF: No. But we look at it more carefully, so the risks associated particularly with 

EPA and the Environment Bill that's coming forward now, we are taking a close 

interest in the subject, to ensure that we are not taking on risks that we haven't 

identified and evaluated.

NT: Do you think that there is a possibility that you are looking at industrial type 

properties more carefully because of these environmental issues, that subconsciously 

it would reduce your exposure to it. You have bought less property, or is it just that 

you are becoming more selective.

AF: More selective.

NT: You are buying about the same amount, it takes longer perhaps to make the 

decision.

AF: More selective, and I suppose ultimately it has, the environmental factors have 

been drawn into negotiation on price, so we have actually bought situations which 

have carried environmental risk which we have endeavoured to evaluate and so the 

fund is prepared to take them on at the price which reflects that.

Actually when some of the legislation was initially thought out, we felt that the
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market actually over-reacted and we bought some property which I think we are quite 

pleased with now. I think there is a better understanding of the risks than there was. 

Some funds just wouldn't touch anything, we bought land which had been for 

instance used railway land, and theoretically it was contaminated in terms of the 

original use.

NT: Ic) Specific risk factors and market-wide factors. What I'm trying to get at 

there is that there may be a difference in terms of size of property portfolio. You 

being a very large property portfolio, obviously the performance is going to be 

perhaps dominated by market-wide factors in terms of sector performance, and the 

factors that affect the wider property portfolio, rather than tenant risk for example 

which is a site specific factor. I'm trying to find out whether there is a difference 

between small property investors. Do they feel differently about tenant 

environmental risk because of this factor here that because you are less concerned 

about individual tenant factors then you would be less concerned about tenant 

environmental factors.

AF: No, I don't think we are. What we endeavour to do on existing stock is to put 

procedures in place which are drawn into our property inspection regime and initially 

that need for discipline in that area was driven by Health & Safety regulations. So 

we have actually tagged on environmental issues to Health & Safety, so that does 

encourage colleagues to take more of an interest in activities going on on site.

NT: Would that be a Management Surveyor's inspection, you go around every 6 

months and inspect the premises and look for Health & Safety issues and now they 

look at environmental issues.

AF: Yes. And also colleagues who are actually employed on site as well. In some 

circumstances we have people there in a sort of care-taking role mainly.

NT: That are employed by you?
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AF: Yes.

NT: And that would be a situation where they would be sort of managing an 

industrial estate. Your staff would be there where the tenants could go along and see 

if they had any problems etc.?

AF: Yes. That is not typical, but I mean if the investment warrants it, the people 

will be there on site. We do have a number of those situations.

NT: Is that from tenant demand. Do tenants ask for that service, why would you feel 

that you should provide that service?

AF: Well it is basically where we have common areas to manage. Just like a 

shopping centre you've got common areas to manage, in an industrial estate you've 

got the same thing, so it is co-ordination of operational issues on site which are easier 

to handle on site than they are back here, but it would be a question of scale that 

would determine that. There would probably be a service charge arrangement, so 

tenants when they sign up, they would covenant to contribute towards that overall 

service/maintenance of common areas.

NT: Would it be possible to briefly outline what the role of a "caretaker" may enrol - 

for example, would they collect waste from tenants and keep it in a specific place for 

collection by the Local Authorities.

AF: Well we've got a whole bundle of procedures on waste management. Yes, in 

certain circumstances we are, what you call "Waste Managers", but we have 

endeavoured to step back from that as much as we possibly can, so that we can 

employ appropriate organisations to take on that responsibility and thus the risk 

involved. So it has prompted a sort of a shift back from getting our hands into waste 

material as much as possible. So we do have a whole set of procedures and 

guidelines for our colleagues to set up appropriate contracts with organisations.
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NT: So it would be organisations that had a waste management licence that would 

deal with that?

AF: In most circumstances, there may be individual situations where we are more 

directly involved, but we are obviously keeping a very close eye on those because of 

the risks associated with that.

NT: That is, well I don't know whether best is the right word, the most aware 

response that I have had. A lot of the property investors that I have spoken to simply 

are not aware that if they collect waste, or have any common area of control of waste 

they have a responsibility to ensure that it is stored in a manner which is not likely to 

cause environmental damage. A lot of them are simply not aware of their duty of 

care to ensure that when the waste leaves their site it has to be carried by a registered 

waste carrier, and disposed of at a site which has a licence to do so.

AF: I would be quite happy to share the information on procedures with you if you 

like.

NT: I would be very interested. I'm doing something with this chap 1 went to see 

this morning as well. We were talking about drainage, and that type of waste, trade 

effluent which is another complete can of worms and we are talking about the trigger 

terms under the Water Resources Act and the Environmental Protection Act, who is 

the person that causes, and knowingly permits, and we are trying to look at that issue, 

can I ask about that.

AF: You can ask about it. What do you want to know.

NT: Do you, if you buy an industrial estate as an investment, do you have 

responsibility, do you have ownership and management responsibility of the drainage 

system?

AF: Possibly.
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NT: Would the trade effluent consent be with you or the tenants or it could vary.

AF: It would vary. Again if we've got common areas to manage, then they could be 

with us.

NT: I'm trying to interpret from case law, who is causing and knowingly permitting 

effluent to go into the sewers. You know about the WDA case, we've talked about 

that before...

AF: We've got the situation which we are managing through our lawyers at the 

present time. It would be difficult to really share that with you, but we are 

particularly aware of the difficulties of disclosure as well, so we are actually 

conducting, we are carefully considering our responsibility as owners, endeavouring 

to conduct the surveys, gleaning of further information, but we are doing this through 

our lawyers and I know our lawyers are clear where we stand vis a vis our 

relationship of that particular legislation with the Water Authority, but it is a very 

delicate thing to move forward. We have a multi-occupied industrial estate where 

there are a number of processes going on which we don't necessarily know a lot 

about, and there are water courses nearby, and there are also discharges into those 

water courses, surface drainage and we are endeavouring to make sure that we do the 

right thing, take time to protect our clients interest. It is a delicate situation. The 

more we find out, the more we are duty bound to respond to it.

NT: The trigger term is knowingly permitting, do you have knowledge as a landlord, 

should you have knowledge as a landlord, and once you start investigating all these 

things ..

AF: You get more and more into ....

NT: That's the danger. So, I don't know whether there are any answers. We are just 

trying to write an article about the issues.
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AF: One thing we are doing we are ensuring that we do it through our lawyers, so 

that the disclosure, the lawyers are doing that.

NT: What do they call that? Something confidentiality, so if your lawyers do it on 

your behalf, that information presumes confidentiality, does it?

AF: Of a disclosure clause, yes. 

NT: I see.

AF: We're not trying to duck the issue, but I mean we wish to act in a responsible 

way.

NT: You can act responsibly, but that can actually put you in the frame for 

environmental liabilities, a landlord which is completely ignorant of the issue may 

well avoid prosecution, so it really is a difficult area, and 1 understand fully why your 

lawyers are involved.

So would it be true to say, we are looking at Ic, we talked about specific risk factors 

of the property that both things are important to you. You look at each property 

investment and look at that as a stand alone investment, and that has to satisfy you as 

well, as well as being concerned with the risk across the whole portfolio.

AF: Yes. It is more difficult to assess the risk on existing stock than it is on new 

stock. We undertake a full environmental risk assessment on everything that we buy. 

I say full, as full as is considered to be necessary, in order to expose those risks and 

take account of them at the time of purchase. But obviously situations that we 

currently own in a portfolio of this size, it isn't financially or possibly physically 

viable to do an audit over the whole portfolio so we are dealing with things in an 

orderly fashion and trying to expose the biggest risks first and then gradually build 

up a file which will then be able to increase our intelligence.
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NT: As we are on the subject, you mentioned about undertaking an environmental 

risk assessment of sorts when you purchase property. Can I ask what general 

approach is taken, and who does the work, is it an environmental consultant for 

example.

AF: Yes it is.

NT: What is the standard procedure. You look at industrial property and say right, 

the rest of that investment stacks up, now let's look at the environmental issues. Or 

how do you do it? Could you describe to me what would be the general approach.

AF: It's part of the pre-purchase survey. But before we even get that far, we ask 

searching questions as a precursor to negotiations, so when something is offered to 

us, and we get back to them there are a number of questions which we ask which 

would immediately, it should immediately, make it apparent whether we've got a 

potentially high risk or low risk situation and therefore we would know then how to 

talce the discussions forward and how much further information we would require. 

There are circumstances where we will accept survey information which is provided 

by the vendor, but we are obviously aware that the risks associated with that even 

though there's sort of professional responsibility up behind it.

NT: There's an indemnity behind that opinion, if you are relying on that report it has 

got an indemnification.

AF: Yes. But we would much prefer to do our work if there's time to do it. The 

difficulties which we do have also is enforcing the discipline on to an industrial 

market which generally is not quite as fussy as we are. And we are in a net 

investment mode at the moment, so we clearly don't want to take on risks that we are 

not aware of, on the other hand if we are in competition, then sometimes some 

reluctance on the part of the vendor to give us time or access to these technical 

situations which we would like to consider. In which case I guess we would back off
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if we felt uncomfortable. But again I guess we probably are taking risks on as we 

buy things, but at the same time we are buying with our eyes open.

NT: The time involved and the expertise that you need. I suspect that if you took 

into account all the risks that you would like to take into account as a responsible and 

an aware landlord, you simply wouldn't end up buying anything, because property 

investment companies would come in and say well we don't recognise that risk, we'll 

have it.

AF: That's right. The lawyers have got a whole set of preliminary enquiries as well, 

which have been discussed with us, so those should actually provide a further filter 

before we actually buy anything.

Section 2.

NT: 2a) Actually we go onto existing practices, section 2. I think we've talked 

about some of these. The question is "Have you attempted to limit control of 

environmental risks which exist within your property portfolio/"

AF: Yes.

NT: 2b) And which of the folio wing have been used to achieve this. Firstly we look 

at when you are making your acquisitions. So environmental investigations are ...

AF: Yes.

NT: We briefly discussed what those involved, would you like anything at this stage, 

or are you happy that we have talked about it.

AF: Well I'm happy at the moment, is there anything else you want to ask?
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NT: 2c would be the next one then. Would that be a question that the auditor would 

have to respond to. He would go and say well actually this tenant is manufacturing 

such and such, or is storing such and such, if these chemicals escape there is a 

possibility of contaminated land.

AF: Yes. That is certainly something which we are looking at. 

NT: 2d) would that come into the assessment at all?

AF: Probably not. We might endeavour to form a view if we felt that it was 

physically obvious that their procedures were open to doubt, or gave cause for 

concern, so it would be I suspect a sort of a visual assessment.

NT: What is stopping that process becoming more sophisticated, the fact that you 

don't think it is relevant, or there isn't the information available or the tools available 

to assess whether they have an environmental management system.

AF: I think it is relevant. I suspect that we ask the question. If we made it a 

condition, if you like, there would be very few companies who would be able to 

actually satisfy us, and also I think it is a market issue as well. We can only go at a 

pace which is complementary to the rest of the market, and once it becomes common 

place for these sort of things to be required, then it will be easier for us to demand 

that. So we would not wish to put ourselves at a disadvantage from an investment 

point of view, so I guess that there is scope to get further into that in the future.

NT: 2e) The next one looks at your existing portfolio. You mentioned briefly before 

that the way you are approaching the problem at the moment is by looking at 

protection of assets. Have you identified any properties or estates, for example 

where you have had a look at as well.

AF: Yes.
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NT: So there are some investigations carried out on properties within your portfolio.

AF: Yes. It is an ongoing thing. We've actually got a short list of high risk 

properties which we keep a very close eye on.

NT: Out of interest, I have tried to identify what I consider high risk properties. 

That has basically been part of my research. I've come to the conclusion that it is not 

necessarily land use based, in terms of, for example, using the use classes order and 

identifying B3 to B7 sort of heavy industrial, special industrial groups -1 know as a 

landlord you probably won't have any of those - but people automatically associate 

environmental risks with those type of uses. From looking at case law and from 

looking at the environmental risk manuals written by environmental auditors trying 

to identify risk, it is not just those properties, you could have a B8 type property for 

example that is storing certain chemicals in a certain way that that could be a risky 

use, you could have a Bl use that is used for research and development for example, 

so I'm interested in the way that you identify these high risk groups or is that 

confidential.

AF: I'd be quite content to share that with you. I haven't got it with me today, but I 

think it is generally a subjective assessment of processes that are carried out on site.

NT: By environmental auditors?

AF: No by our own knowledge.. Once we have taken that coarse assessment across 

the portfolio we would then look at those individual situations in more detail, and 

land fill sites have been of particular interest to us, and particularly if they are 

adjacent to water courses and so on.

NT: So properties that are on old land fill sites that you own are classed as high risk 

as well.

AF: Whatever yes.
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NT: So are those environmental risks predominantly associated with historical uses 

rather than what the tenant is actually carrying out now?

AF: Both. But as far as what the tenant is doing, we have tended to look at 

processes, not what he is storing.

NT: Would those types of tenants or properties that you have identified as possibly 

high risk, based on processes, would you expect to find those properties in a typical 

institutional portfolio, typical property investment company portfolio. There's 

nothing strange about them, you are not talking about nuclear power stations here or 

anything?

AF: No. I think we are talking about an average sort of industrial unit, where there 

is a particular sort of bias towards chemicals or heavy metals or whatever, they 

would not be highly specialised buildings, so I guess it would probably rule out the 

ICI's the BP's of this world and so on. It is a subjective approach and we are 

endeavouring to encourage awareness on our colleagues when they carry out their 

inspections and so on.

NT: My main interest at this stage is to try and find out whether institutional 

portfolios and property investment company portfolios carry those types of 

environmental risk. When I have rung people and talked to them about these issues, 

a lot of the time the initial response is we are a commercial property investor, don't 

you understand, we are investing in industrial and commercial property, we don't 

buy properties occupied by ICI, therefore we don't carry any of the environmental 

risks associated with the current uses. I don't agree with that, I think that is more 

general as you say, it could be a general industrial unit, it could be Bl etc. and so an 

important part of my research is to try to get this across. I would appreciate your 

view on this issue.



Neil J. K. Turner. 1995. 196.

AF: Well I definitely agree with your outline there. The fact that a property investor 

does not have BP Chemicals as a tenant and the fact that they do not hold B3 - B7 

properties, does not automatically mean that they will not have tenants which can 

cause problems. We are subjective yes, but we recognise that it is not as simple as 

this.

I think the differentiation of responsibilities, residual responsibilities on the owner is 

a very interesting subject. It is still not adequately dealt with in the Bill at the 

moment and we are putting some views across there. Occupiers are obviously keen 

to pass over as much responsibility, particularly retrospective responsibility to 

owners and we are looking very closely at that.

NT: The first thing I noticed when I read the Bill was the "appropriate person" 

which lends very heavily from existing environmental legislation in terms of causing 

and knowingly permitting we talked about before, which is basically the person who 

caused or knowingly permitted. We get back to the same thing, who is it, landlord or 

tenant? So that is the thing that struck me about the Bill in the first instance, I know 

that you've got the LA responsibilities to issue remediation notices where they are 

required etc. but the thing that struck me is who is going to have to pay, that has got 

to be addressed. At the moment I don't think they can be expected to have it as clear 

cut perhaps as we would all like, they have got appropriate person, now lawyers can 

tie everybody up in knots about that, it could be landlord, it could be tenant, it just 

depends on each case. So they've got a very difficult job, I think, I know that things 

could be improved, anything was better than paying for our past, that it has gone on 

from there a little bit at least. I think a lot of it will just be on case law I suppose 

over the next few years.

AF: Yes I think you're right.

NT: 2f, 2g, 2h basically asking the same questions that I asked about when you 

acquire properties, looking at tenant's environmental performance, looking at
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tenant's environmental management, would they be the same responses that you gave 

me previously?

AF: Yes. 

Section 3

NT: Leasing practices. Do you have any views on those. If you just want to talk in 

general.

AF: I have got some briefing on this one. Sal - standard forms of lease include, well 

in fact to be honest I'd be quite happy to give you a copy of this, there are answers 

from 3 a down to 4c.

NT: That's great. Is that legal comment?

AF: Yes. It is comment from our investment contract area, who interface with our 

lawyers on all property lease transactions and all purchasers. So this sets out what 

we do at the moment from their perspective, now it could be that when we go into 

detail here that I could have some further comment, but I'll be quite happy to give 

you a copy of that. So that takes us down to 4c, but it may well raise some further 

questions.

NT: That is fine the questions are really designed to generate further discussion.

AF: It is just that this is one person's view, I may have some further comment on 

that. I haven't had a chance to assimilate what they've said. It arrived on my desk 

yesterday.

NT: That takes us on to environmental management. I am interested in your views 

about the issue. Again we can just work through the questionnaire.
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AF: Yes we do, 5a. Subject to the caveats I mentioned earlier it is a subjective 

analysis. So for instance if we felt uncomfortable with the way things were being 

handled we would be more searching with our questions, and then we would get into 

more detail as we needed to, but we don't have an absolute approach to the subject 

because we would be out of line with the market.

NT: And again, moving on from there, I'm sure we will come onto it again later, but 

looking at the environmental performance of an occupying tenant, is this process at 

this stage just restricted to the site you are purchasing, or does it relate to the wider 

commercial activities of the tenant?

AF: It's trying to maintain an awareness, so that if for instance there were a name 

with difficulties elsewhere, we would look at them more closely on that particular 

location.

NT: How would that be flagged up. Would it come under your credit rating agency, 

if they looked at the company, did a credit check on a company, I don't know how 

you do it, but would that possibly flag it up?

AF: Again I think it is just a general awareness. 

NT: Building up that knowledge and experience.

AF: Yes, we have an environmental forum internally here which endeavours to 

move a subject forward at a pace which the business can cope with, and relative to 

our position in the market place, so there are a number of colleagues who have an 

environmental sort of aspect to their role.

NT: Would that include, for example, talking to colleagues in the property and 

equity analysing department?

AF: No we don't actually, all our environmental processes are property related.
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NT: So you've got nobody in the equity market doing the equivalent of your job.

AF: The subject of environment is considered by our colleagues upon that side of 

the business. But we don't link the two.

NT: That could be one way of doing it. If you were going to invest in a property, at 

least indirectly, you are investing in the financial performance of the tenant......

AF: Certainly if we had any queries about the performance of a company, we can 

ask questions of our colleagues.

NT: As you said you'd look at the environmental performance, would this be when 

you are looking at the site as well, your auditors would be responsible for that side of 

things or it's your general awareness that you mentioned as well. I think we've been 

through that. I think you've kind of answered 5c

AF: Yes, I would say it is already done

NT: And 5d and 5e are similar in risk assessment.

AF: Yes it would.

NT: 5f looks at BS7750. Would that influence your risk assessment of a property at 

the moment, or it wouldn't be a consideration.

AF: Well if they've got that it would be extremely reassuring. I suspect it would 

only be in circumstances where we saw if there was a process going on which 

appeared to us to carry a very high risk, then if thev can demonstrate that they have 

got that then that would obviously assist us in evaluating the risk to us as a landlord.
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NT: For you to take account of 7750 in terms of being implemented by the tenant's 

organisation, it would probably have to satisfy certain things, and it would probably 

be included in some of the high risk things we talked about before. It wouldn't be 

concerned with whether a company was occupying an office building here.

AF: No, it wouldn't be relevant.

NT: So there are certain factors that would trigger you to look at the issue.

AF: Yes.

NT: And that would be based on your knowledge so far of what uses are risky and 

what uses aren't.

AF: Yes.

NT: Section 6. I don't know whether you've read through this. But it can be a bit 

complicated. I am trying to find out the circumstances under which you think it is 

relevant to include a tenant's environmental performance in a property investment 

decision making process, and indicate the level of importance in each circumstance 

which you feel it is necessary to look at the tenant's environmental performance, but 

not in terms of the overall investment decision making process, I am not trying to 

compare it with other aspects of the investment decision making process. So if you 

look at 6a, for example, say you go to a property and you say, right, is the tenant 

through their activities carried out on site capable of causing environmental 

problems, would it then be relevant to look at the environmental performance of the 

tenant?

AF: Yes. Very important.
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NT: 6b looks at the one we've just talked about what if they were Eastern Counties 

Leather it is part of that Water company case, would you be concerned about their 

environmental performance standards.

AF: Only as far as it was related to that property I would say. 

NT: That one property.

AF: Yes. Unless there was some corporate risk involved in taking them on as 

tenants and effectively showing us as supporting activities which would be damaging 

to our business.

NT: Right. So presumably if a potential tenant, it could be a tenant of an office 

property, was involved in tanning leather in East Anglia that would be flagged up.

AF: It might be. I'm not sure actually. Certainly in the widest sense, we would not 

wish to take on a tenant in an office building which would .cause some sort of 

damage to our overall business as landlords.

NT: In terms of bad publicity. 

AF: Yes.

NT: Right, I see. But at this stage you wouldn't be concerned that they were having 

environment related problems off site undermining their covenant.

AF: Ah. Well it should then show up on our investigation on their covenant, 

certainly. Yes, we would be concerned about their ability to pay the rent. There 

would be other factors that I am sure would be exposed there as well.

NT: 6c) OK. Is the tenant able to absorb any environmental related loss it made. 

Here we are looking at, if you had 2 tenants both carrying out exactly the same
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processes, one could pay for any environmental problems it may have, the other may 

not so you've got differences between the strength of covenant, would it be more or 

less important that one had an environmental management system or the other.

AF: Yes, it would.

NT: OK. 6d) Insurance cover losses, would it impact upon your decision whether 

the tenant had insurance, or wouldn't the investigations go into that much detail?

AF: I don't think we go to that detail. What is insurable anyway? That is another 

question.

NT: How long would the investment decision making take if you considered all 

these issues in too much detail?

6e) Would you consider buying a property where you thought that the leasing 

arrangements didn't cover you in terms of environmental problems caused by a 

tenant, whatever they may be, but if you thought that the property investment didn't 

actually cover you on that angle, would you just walk away, or would you put more 

importance on what the tenant was doing.

AF: The latter. It would go down to the next tier of investigation and we would look 

into it further. It is very much an assessment of risk and ensuring that the impact of 

that risk is drawn into the overall evaluation. There is usually a price for everything. 

But if there is a major risk which we can't evaluate, either physical or from the 

corporate perspective, then we would walk away.

NT: But that would have to be a potentially large risk, it would be, for example, the 

potential to cause contaminated land, if the tenant had the potential to cause 

contaminated land, but the process was so minor, contaminated land that you might 

be left with was not a major risk, there are different levels of contaminated land 

depending on what planning use is in existence.
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AF: Yes. If there is a risk that you can't assess, then I suggest you get into the levels 

of probability then. If there is a very remote likelihood, and particularly if the market 

would not reflect the difference, then I guess that it is possible that we would get 

involved, but there are mechanisms within the organisation here to ensure that those 

issues are exposed at the highest level, so there is no discretion available to any of 

our colleagues, to make those judgements themselves, if there is something that 

comes up then that needs to be exposed and reported.

NT: 6f) Indemnification from the tenants to protect the landlord from environmental 

related loss. Have you come across them or not?

AF: No, I haven't personally. It is possible that we have.

NT: 6g) If the property is situated close to sensitive environmental media, for 

example, a water course next door. Would this automatically trigger you to look at 

the tenant more closely in terms of environmental impacts.

AF: Yes, that would be one of the factors that we would include in our assessment of 

high risk properties.

NT: 6h) Size of the tenant. If you had a large organisation that was carrying out 

environmentally sensitive processes and a marginal tenant that was carrying 

environmentally sensitive processes, would you be more concerned about 

environmental performance of one rather than the other?

AF: Yes, covenant would come into it. But also we would need to be sure of the 

terms of the lease such that risk could not be transferred to a lesser covenant through 

assignment or whatever, so the lease with loops in or something, then that would be 

sufficient to actually put us on guard.
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NT: I'm interested in views about restricting assignment. The 1980 Act Landlord 

and Tenant Act I think it was that means that the landlords can't unfairly prevent an 

assignment. What would your view be on preventing an assignment on the grounds 

that you are concerned about a assignee's environmental risks attached to their 

premises, the fact that they want to assign to a lead acid battery manufacturer?

AF: If that would be upheld by a court, then we would stand our ground.

NT: I think that the landlord would have a good argument. I don't know whether 

anybody has come across anything like that.

AF: No, we certainly haven't.

NT: 6i) High yielding , low yielding type properties. Here I am just relating the 

potential environmental related losses of a tenant, and trying to determine whether 

this would be more important in a high yielding property because those types of 

property tend to have more value attached to that in present income stream, as 

opposed to growth prospects of a low yielding type property.

AF: I'm not sure I understand.

NT: Say you had a high yielding industrial type property in Wales in an industrial 

estate on a WDA trading estate for example. I imagine that a lot of its value would 

be attached to the security of the present income stream, so you wouldn't imagine a 

lot of rental growth.

AF: Well the yield would be determined by various factors wouldn't it. One of 

which could be that. But one might be the risk of noise, or obsolescence of buildings 

and so on. All risks are taken into account in arriving at that yield. So where are we?

NT: Well if environmental issues could impact upon the income stream of the 

property in terms of could it affect the financial standing of the tenant if it was asked
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to pay pollution clean up for example, it might be in another part of its organisation, 

but if that tenant is occupying a property which you thought you could re-let very 

easily, it may be, that their environmental performance would be less important than 

in a property you would have trouble re-letting. Because I imagine the high yielding 

property would be more reliant on present income and the financial standing of that 

tenant, than the other property, and if you take that argument to the next stage, you 

are then looking at environmental issues and you say are right the environmental 

performance of this tenant is actually very very important because if it goes down for 

whatever reason, but if it goes down for environmental issues, we are stuck for 

another tenant. Whereas if the tenant goes down for whatever reason here, if it goes 

down for environmental issues, we are not so much in a problem, we can perhaps re- 

let it easier than the one stuck out in Wales. So it could highlight another situation 

where investors might like to consider the environmental performance of tenants, i.e. 

where is the property, how could we re-let it.

AF: Yes, I think its all part of that whole consideration.

AF: I suppose if there is a tenant who is perceived to be a higher risk, that will 

actually impact on the yield anyway. So in looking at overall performance and 

liquidity of the investment, we would be very careful to ensure that we were not 

prejudicing long term performance or liquidity for short term gains.

NT: You are buying that property, partly at least, on the financial standing of that 

tenant, that tenant is going to pay you a rent for the next so many years, but you have 

accepted, and require it to be reflected in the yield, that after this period of time the 

building may well be obsolescent, there will probably not be another tenant etc. And 

all this would be reflected in the yield that you would require.

AF: It most certainly would. Environmental issues to one side, that would most 

certainly be taken into account.
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NT: 6j) Property portfolio large or small, we've come back to the same thing about 

specific risks related to property. If you had a very very small property portfolio, just 

2 or 3 properties for example, if one of those....

AF: You are absolutely right. We've got smaller funds here who will just not take 

anything on at all. It has to be absolutely squeaky clean in all respects. Not just 

environment, in all things, liquidity and individual performance of investment, its 

relative attraction in the market place is extremely important. So there are small 

funds which won't take on anything.

NT: So they just buy prime property. Are such portfolios likely to include any 

industrial property?

AF: Very little.

NT: That is interesting, what I'm trying to look at is that the whole environmental 

issue could be more important to certain investors than others. So if there was some 

exposure to industrial property in a relatively small fund, examining specific risk 

factors, one of which is the environmental risk of a tenant, would be particularly 

important. More so than for a very large property portfolio.

6k) The structure of the fund. I don't know whether you want to read that discussion 

bit. Actually I'm not asking you a question, I think I am just interested in having a 

brief discussion. Do you feel that, as an investor, it is important to have some 

industrial property, some office property, some retail property perhaps reflecting the 

IPD weightings?

AF: Maybe, yes.

NT: If that is the case, and that you want to be exposed to the industrial property 

market because of the certain way it performs, one way of perhaps outperforming 

IPD index would be to, if you mirrored it in terms of property allocation, would be to
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take into account risks that the rest of the market is not taking into account, and 

therefore if you could identify your industrial purchases and say OK we'll have 

another risk assessment, if there is a high risk environmentally sensitive use and they 

haven't got an EMS, we won't buy it, whereas other investors may not even be 

taking that risk into account. They could have their performance adversely affected 

by taking on that risk, whereas, through an enhancement of the stock selection 

process, you could actually do better than they are. Would you see that as a 

possibility of outperforming another investor?

AF: Yes. I do. I think stock selection is very important, and these issues are now 

being considered at this level. Now they are considered for a reason, and that is that 

it will hopefully improve our performance.

We do have means of assessing risk and reward which has been developed into a 

computer system where we can identify mis-pricing in the market place, so whenever 

we buy anything it is valued on a conventional basis and what we call "fair val"?

NT: Yes, I've heard of it, is it something you have developed?

AF: That's right. And environmental issues are on that list. It is a subjective thing, 

but it is there. I'll give you what I've got. I don't think it is particularly sensitive, it 

gives a list of things being considered. It doesn't actually assist our colleagues in 

objectively evaluating those risks, but it is a check list if you like.

NT: It is better than nothing. In 5 years time you may well be quantifying these 

things.

AF: Exactly.

NT: So if you don't start with a list you never get anywhere. I would be interested 

in anything that you can share with me on that.
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Interview with Anon Fund 5

Date: 23/11/94

Interview time: Ihr 20 minutes.

Interview not taped on interviewee's request, although notes were taken and 

typed up the following day.

Section 1

la) The fund strategy has not been altered because of environmental issues, i.e. we 

do not purchase less property or less industrial type property because of 

environmental issues.

However, the issue of the environment is certainly something which enters the stock 

selection process. This has been a fairly recent development.

Ib) Again, strategy has not changed due to environmental factors, but we are far 

more careful about anything that they do buy. The portfolios are fairly mature 

therefore, problems have occurred with some of the properties. This is forming our 

future thinking, and we take environmental issues far more seriously than we have in 

the past.

Ic) It is difficult to say. It is not an exact science, you can not do this with property, 

therefore, we are concerned with both specific and market risks. We would focus on 

both 50/50.

The sector risks are going to be the most important to us. Sector risk is more 

important than stock selection because we have such a large portfolio. If we get one 

or two stock selections wrong then it does not matter so much. However, if we get a 

whole sector wrong and that sector starts to under-perform then our own 

performance will be heavily impacted upon.
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Icl No

Ic2 Yes specific risks are always important however large the portfolio.

Section 2

2a Yes. The Building Team, within our own organisation, will be responsible for 

visiting the different properties, which we already own, and which we are considering 

purchasing, and will be required to undertake a mini environmental audit. This may 

be made up of building surveyors who will be looking for different things, for 

example, building structure problems. However, now it is firmly on their agenda to 

look for environmental problems also.

NT Would this include looking at what the tenant actually does at the moment, rather 

than looking at the site from the historical perspective?

AF Yes this is correct. We believe that problems can occur from the occupying 

tenant's activity, because we have experience to prove it. so we are interested in what 

the tenant is actually doing now too.

2b Yes, we look at the sites we are about to purchase also. This is where the stock 

selection process has changed slightly, we do not believe in buying in environmental 

problems.

2c Yes. The management surveyors and building surveyors will be responsible for 

visiting the sites before we decide to purchase to investigate any obvious problems 

the tenant may have. For example, lorries backing into walls etc., things like this we 

are not very happy about. The tenant's general housekeeping and management will be 

of interest to us.

2d Yes. If it was a large purchase, for example, an industrial estate, then we would 

examine all the tenants more closely. This would be carried out by our management 

surveyors and would be quite systematic now.
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If it was a single unit then we would probably not be as interested in the tenant's 

environmental management practices.

2e Yes they are, although one has to appreciate the time constraints which we 

operate under. It is impossible for us to examine all of the tenants who occupy our 

property. We may concentrate on a few tenants which we feel are more likely to 

cause problems.

NT How would you identify these tenants?

AF Well it would not be too scientific. It would involve the industrial occupiers who 

were carrying on processes which we considered to be potentially contaminating. 

This would probably be determined by considering the old Government registers.

NT These would be the registers of potentially contaminated land, which were to be 

introduced under the environmental protection Act?

AF Yes.

2f So in answer to the next question, our investigations do involve assessing the 

tenant's potential to cause environmental problems. This as I have mentioned is not 

particularly scientific however. It would, in most cases, involve selecting our tenants 

which are most likely to cause problems and getting the management surveyors 

around to have a look.

2g It is not yet part of our standard practice to investigate into a tenant's 

management practices. However, there are some moves towards looking at different 

standards in the stock selection process. Our investment surveyors are very keen to 

report to us that this tenant has this British Standard, or that tenant has this industry 

standard, so I would not be surprised if in the future the 7750 standard which you are 

looking at will enter this process.
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NT Do you think these standards - irrespective of what they relate to - so they do not 

have to be environmental, they could be a tenant's quality performance, do you think 

these standards help?

AF I do in a way. I think I would feel safer with a tenant that has all the industry 

codes of practice in place and has obviously got good management practices in place, 

than I would with a tenant that did not have these standards.

2h They are most likely to be carried out where we feel the tenant is likely to cause 

problems. As I mentioned before this is based very much on the tenant's activities, 

and processes carried out on site.

Section 3

3a Yes. We are more careful about who we let our property to now that we were 

previously. This will be reflected in the lease.

Sal Unsure

3b No. Here market forces have become too important to ignore. Any increased 

restrictions on user covenants will have an obvious impact upon rental value on 

review. This is something which we will not be prepared to ignore.

3bl Yes

3c There are because there has always been. But we would be loath to introduce 

restrictions on subletting at the moment because of the state of the property market. 

We would not turn down a tenant on the grounds that it might cause environmental 

problems because we need the rental income. So I don't think we have reached that 

point yet.
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NT Do you see the stage when this may come about?

AF Well it is hard to imagine that the tenants potential to cause a slight 

environmental problem would be sole grounds for turning the tenant down, especially 

in this market. However, if this was combined with other things which we don't like 

about the property, then perhaps we will no longer be prepared to take a view 

whereas we would have been prepared to so in the past. I think it will continue to 

increase in importance though as long as it is perceived that environmental legislation 

is becoming more powerful.

3d As above.

3d Unsure

3dl Unsure

3e Yes.

3f None that I am aware of.

Section Four

4a Yes. We do seek these type of guarantees but they are very difficult in practice to 

obtain.

4b These are not at the moment being considered because we feel that the damage 

caused by a tenant, in terms of environmental damage - or any other type of damage, 

would be an issue waste and therefore, covered by our lease. This, however is a very 

interesting point.

The other reason, of course, why these warranties from the tenant are not sought, is 

that we would have a lot of empty property if we insisted on them. Again we come 

back to market forces not allowing us to do what it is we would perhaps like to do.
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4c Yes they are carried out, but this is not part of the normal process. We would 

only do this in the circumstances where we had cause for concern.

Section Five

5a No. This is not a major issue for us. We have quite a limited number of 

properties which we feel are under any very real risk from being contaminated. The 

size of the portfolio will also limit our interest in this type of issue, since we will be 

heavily dependent on sector performance and market risk for our own performance as 

a fund.

So it is not in the top ten factors, although it is a factor which I feel could become 

more of an issue. I would go further and say that I think it will become more 

important, but it will always be more important to smaller property investors and 

industrial landlords such as the WDA.

5b N/A

5c Possibly in the future. Yes I think it will in the future, unless there is another very, 

very, good reason for buying it. This could be that it helps to diversify the portfolio, 

or that we feel the sector is due to perform so well that it is worth taking the risk.

5d It would certainly influence our risk assessment of property. If we considered this 

risk to be too high we would not buy it.

5c It already does. We may use this as a negotiating point.

5f It already does. As I mentioned before investment surveyors have suddenly 

discovered the words British Standard. The investment surveyors are very keen for 

the tenants to comply with all environmental legislation, to comply with other 

legislation and to comply with standards, whether industry guides or a British 

Standard. So I would sav that we are already taking this factor into account when
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we make investment decisions, although it is in a very crude form. It is another box 

which is ticked, which all add up to influence our decision of whether to invest, or 

how much to pay.

Section Six

6a Yes. Important.

6b Yes. This would be part of the assessment of the tenant covenant. We would be 

interested in the company as a whole obviously, not just the part of the company 

which occupied the property we are buying.

6c Yes. Important. We as landlords obviously have the reversion of any property we 

let. Therefore, we must consider what will happen at this point, redevelopment, 

refurbishment or whatever. If we feel the tenant could upset this, perhaps by causing 

environmental problems then we would be silly not to consider it. So if a tenant's 

ability to absorb environment related loss was limited, it increases the importance of 

their environmental management practices.

However, it could be that we just walk away from the deal. If a tenant has a poor 

covenant, and may cause environmental problems we could take the view that it 

wouldn't be able to pay for it. Therefore, to avoid becoming the ones who would be 

liable we may just walk away.

6d No. If the tenant did not have insurance cover it would not automatically make us 

more interested in the environmental management of that tenant.

6e Yes. Important. Yes if this was not the case, i.e. The lease did not offer us 

protection, or protection which we thought as adequate, we would then certainly look 

for issues such as environmental management.
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However, it needs to be remembered once again, that this is precisely the 

circumstance which could turn us away from the investment opportunity in the first 

place.

6f No

6g Yes. Important.

Again this type of issue would be important to us. certainly important enough for us 

to start looking at what it is the tenant does, and yes, perhaps how it manages what it 

does. So if this were the case the tenant's environmental management would come 

into play, and I think it will be important for us. as investors to do so.

I would also include the caveat I have included in the response above, i.e. that these 

circumstances, rather than making us look for the tenant's ability to manage risk, 

could actually cause us to walk away from the property.

6h Yes. Important. I agree with your outline, there has to be some sort of inverse 

relationship between the size of the tenant's company and the importance of looking 

for factors such as good management practices within tenants.

There is nothing new in this. With a large, strong covenant it is just assumed that the 

tenant will have good management and the issues become less important to our 

considerations. Where, the tenant is smaller we will look for factors such as BS 5750 

(Quality Standard^) to make us feel safer with the tenant. ICI will iust be presumed to 

have 5750. and if they don't we don't care, they will survive, they are a large 

successful company. The smaller tenants we will look for things such as quality 

management, and increasingly now, environmental management.

6i Yes. But this issue would not be particularly important.
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6j Yes. I would suggest that the environmental risk of individual properties is going 

to interest smaller funds more than the larger ones. So it will be more important to 

look at the issue than it would be for us.

6k No. I take your point but at this stage I don't think it is important. I think this 

will be more of an issue when estate agents begin to differentiate between levels of 

good and bad environmental management. When they do this then we can look for 

properties which are well let in East Anglia occupied by tenants which have good 

environmental management. But until the agents start taking it into account it will 

not be a fund structure consideration.

6m This may have an impact. I would say yes, but not important.

6n I think that environmental issues of all kinds are being reflected in the market 

place by yield. If we are unsure about a property, and this may include the 

environmental activities of a tenant, then we will increase the discount rate in a DCF 

to reflect this situation.

Also I think you need to look at the whole area laterally. Much of the manufacturing 

base of this country cannot afford to pay market rents for their property. They are 

subsidised by the WDA or local authorities to occupy property and produce their 

goods. Subsequently they will not form a major part of our property portfolio. Has it 

been the poor economic performance of the UK manufacturing base over the past 15 - 

20 years which has limited funds' exposure to environmental risk of this nature? 

Because they cannot afford to pay our rent, and we do not think they will perform 

well they simply occupy very small parts of our portfolio.

END OF INTERVIEW
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Interview with Anon Investment Company 1

Date: 15/11/94

Interview time: Ihr 20 minutes.

NT - £5 billion is the total of your property portfolio?

AC - Yes, we have our portfolio valued every year by outside valuers, so we are still 

running on the one they did in 1994. We have got all types of property within our 

portfolio. That is to say we have City and West End, Victoria Offices obviously 

there's quite a lot of retail in those areas particularly Victoria, shops, and then there 

are the portfolios like the industrial estates all over the country and warehouses.

NT - Your industrial is around 4, 4.5, 5%?

AC - Yes, of value

NT - How do you class industrial? Is it Bl?

AC - We haven't got any B1 offices, out of town offices, non-town centre offices, 

other than those which are ancillary to the industrial property, or retail warehouse.

NT - OK, so your industrial property is basically made up of B2 and B8. 

AC - B1C, B2 and B8, and the greater part probably these days is actually B8. 

NT - And the majority of the 5% of industrial is B8 as opposed to B2? 

AC - Well I would say probably these days yes, it has grown 

NT - Job description of the respondent

AC - Well I'm a director of, what we have is land securities pic and its board of 

directors, then each of these types of property have a portfolio owned by a particular
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company, like Ravenseft will own all the industrial estates, then each of those has its 

board of directors, and I'm Managing Director of the industrial. But between the pic 

and the subsidiary companies, there's another company, a sort of management 

company, managing the property affairs of the company and I'm a director of that, 

that's our property division.

la) NT - OK We can move onto the first questions on the next page.

AC - Section 1 Strategy 1 a. The answer to this question is yes. Now, what we do. 

there are various ways of raising money at the moment which companies like us do all 

the time. We can issue shares, borrow at the bank, one which we very frequently use 

is a secured loan by way of debenture, that means we put properties into mortgage 

effectively and raise money. Individual properties are held as security and mortgagees 

are very tough on the question of contamination, basically they don't want to know 

about anything that is contaminated. Of course properties which are in mortgage, if 

they turned out to be contaminated, they would be thrown out, on the other hand if 

you would ever wish to take them out, you must be careful because you might never 

get it back in. Equally of course anything new that we look to buy, we have to be 

very careful because we can't buy anything which is not mortgageable. The fact is 

that they are very tough on this when wearing the hat of trustees to a mortgage. This 

is meant therefore that with this furore regarding contaminated land we have had to 

do 2 things. 1) is to carry out, at the very least, a desk top study on all our properties 

and, 2) when buying anything new, or proposing to buy anything new, carry out a 

desk top study. On occasion we have found that we cannot buy. We haven't I think 

sold anything that could be contaminated, because by and large it's in mortgage.

Ib) NT - But there hasn't been any explicit reduction in your allocation to buy 

industrial type properties, but you're much more selective because of the way you 

raise finance, i.e. it has to be mortgageable.

AC - Exactly. We also wish to have property which not only will increase over the 

years in rental value and capital value, but we also want to feel that we've got a 

marketable commodity. That if ever we would wish to sell we can do. And nobody
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can say it's contaminated. We would wish that our properties would appeal to a wide 

audience and not only the ones who don't mind. Indeed anything of that nature, quite 

apart from the fact that it might not be mortgageable, would probably start having an 

effect on value anyway. So there are limits to the extent to which valuers take that 

into account. So we are very very cautious. And we have these desk top studies, and 

of course anything revealed by these preliminary investigations will go on to be 

investigated. But there are some properties which have been built on what would be 

regarded as contaminated land especially the industrial and retail warehousing sectors, 

which are built on old railway land, old landfill etc. You know the type of stuff.

Ic) Id) and Ic2) NT - OK Section Ic) looks at specific risk factors and market wide 

factors. I am interested to gauge, not to look specifically at environmental risk 

factors, but to gauge your view on the importance of specific and market risk to the 

performance of your property portfolio.

AC - What do you mean by specific risks and market risks?

NT - Specific risks would be risks specific to individual properties, for example the 

financial standing of individual tenants, whether that property is actually situated upon 

contaminated land or not. Market risks are risks that could effect the whole property 

portfolio, level of interest rates, general economic climate for example.

AC - Property that is on the market because the owner wants to sell it, or developers 

coming to us saying we've organised this project and will you fund us and so forth, 

and all the while we are concerned about covenant status, if its an investment we want 

to know about covenant security income and we do an investigation of the tenants. 

Our accounts people trawl through it and tell us what they think. We are also 

concerned in investment properties about the length of lease unexpired, most of the 

market looks for a minimum of 10 years unexpired. In fact quite a few funds sell at 

just about the ten year mark. These days one is worried with industrial property 

about whether or not a tenant will renew, and if not, if the tenant is not going to 

renew where is your income coming from? And you are paying good money by and 

large, you know lower yields, obviously if you buy a site to build your own property
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you take a yield, you take more risk, but you do get a high yield because you are not 

paying somebody a profit.

We have had a lot of bankruptcy, therefore we are very concerned with covenant 

strength.

NT - OK what about your portfolio, do you think it is diversified?

AC - Yes, the portfolio as a whole is diversified, we have been shifting the emphasis 

from city offices to retail. That's largely to some extent been done for us, because 

values in the city fell whereas other sectors, notably retail warehousing has been 

increasing in value on a like by like basis because it was very secure, because 

percentages were good, because tenants were doing fine, and so on and so forth. 

Then of course we have actually disposed of one or two things in the city and we have 

bought a lot of retail and industrial, so the emphasis has shifted.

2a) and 2b) NT - OK we can go onto Section 2 existing practices, have you 

attempted to limit or control the environmental risk which exists within your property 

portfolio?

AC - Well as I say the first thing we have done is to investigate, because most of the 

portfolio was put together before there were concerns about the environment and 

contamination. So since it all started we've investigated the degree of contamination 

on all of our properties within the portfolio and potential acquisitions. We've carried 

out further investigations, we haven't attempted to remove the contamination, but 

where we have found methane gas for example we've been monitoring that, can't do 

much else and we've totally avoided any new purchases which involve contaminated 

land.

2c) NT - If you were examining a potential acquisition and you did a site survey, 

presumably the commission of environmental auditors could do some work on that to 

look at it. Would those investigations include an assessment of what the current 

tenants are actually carrying out on that site as well?



Neil J. K. Turner. 1995. 221.

AC - Yes they do.

2d) NT - And going on one step further than that, would those investigations include 

an assessment of the occupying tenants environmental management practices if indeed 

they have any.

AC - Probably not quite to that extent. But we do manage all our own properties, we 

have regional offices in Glasgow, Liverpool, Birmingham and Kingston Upon 

Thames, who have always carried out annual inspections. But with the environmental 

concerns they do obviously look more closely at what the tenant is doing, for example 

is he pouring oil down the drain, then we make every attempt to prevent them doing 

that and make sure the drains are operating properly. We haven't got that many 

contaminating kinds of operations going on in our industrial properties. If you take it 

by value or you take it by footage or you take it by rental income the emphasis would 

be nowadays on warehousing rather than a manufacturing process. Sign of the times I 

guess.

NT - Some companies I have spoken to treat their potential acquisitions, and the 

properties they are holding differently. Their argument is if we hold contaminated 

property we don't want to know about it because we have to reflect it in our 

valuations and therefore our performance will be affected. My argument is, well why 

not find out anyway because you're never going to sell a property without detailed 

investigations being carried out anyway. Nobody is going to buy anything without 

knowing whether it is contaminated or not. So at some stage you're going to have to 

find out, so why not find out now and deal with it and manage it now.

AC - Yes it could be quite a job because, for example, I won't mention names, we 

have a retail park built on gas board land ex gas board land, and the environmental 

audit obviously took place. What they do is look at old ordnance survey, old records 

etc. and at the end of the day they just say well this used to be gas board premises, 

manufacturing town gas. Well, I knew that before we bought it and it was still owned 

by the gas board they had removed an amount of contaminating materials, but we paid
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to develop it. I remember one day I had phone call from Mike saying that the 

environmental officers were there and saying that something needed doing quite 

quickly, so I said do it. Well 5 years later when we are in this thing about the 

environment and contamination in order to get to the bottom of the report, what we 

had to do was dig up the file go through it carefully and remind ourselves in detail 

about what actually had happened. We had to look through about 4 different reports 

on what it was about, what had been done. Now at the end of the day you can 

probably say that that land is as clean as you could make it, which is not to say that 

there is not contamination there. In order to find out whether there was any 

remaining contamination we probably would have to demolish all the buildings dig 

down about 30 feet and make this enormous hole and then start again. So, if there is 

anything remaining, there it will remain.

3 a) NT - If you were to have a new lease if you were finishing off an industrial 

development for example would your leases reflect environmental issues?

AC - Yes.

3al) and 3b) and 3bl) NT - How. For example are you more concerned about what 

a tenant can actually carry on?

AC - Absolutely. We would be more concerned yes. If we have vacant premises and 

we are trying to let them, we have some regard to what the activities of the 

prospective occupant is. We've always had this anyway. We wouldn't want a car 

breaker for example on an industrial estate - worry about car repairs or paint spray or 

anything like that, what we would be concerned about anyway is it being a slightly 

down market kind of activity for the up market kind of estate that we would like to 

have. With contamination being what it is, we are even stronger on that.

NT - So the concern about what a tenant can and cannot do on your estates has 

grown?
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AC - Yes it has grown. We would resist anything which is obviously likely to be 

contaminating the ground or the environment, but there are some instances which one 

simply isn't expert enough to know about. It happens very rarely, we would take 

advice on that, but by and large we want tenants who are going to carry out clean 

operations and which obviously will be clean operations. Storage and warehousing is 

a popular activity for other reasons, but it is a very popular activity for this reason as 

far as we are concerned.

NT - The user covenants have they become more restrictive, or have you been 

reluctant to alter them because of fears of effect on rent review?

AC - Well no, because what happens is we've always had, for example if its 

warehousing we don't just say you can use this for warehousing B8, that would be 

restrictive and be damaging on review. We've always had it that the tenant, the actual 

activity carried on by the respective tenant is identified, so we say that if the tenant 

makes bread, for example, and then we say and any other use within B2 or B8 subject 

to the landlords consent not to be unreasonably withheld. So in that way we sort of 

always know the discipline of what a particular tenant is doing in a particular moment 

in time. But if he wants to change his use or assign or sublet to somebody who is 

using it for something different, then he's got to come to us for consent. But we don't 

unreasonably withhold the consent, at least we say that in the lease otherwise it will 

have an effect on valuation.

I know one case where we were doing a review on an industrial estate and the user, 

the lease had been granted in the late 60's not very carefully and it was for the repair 

of refrigeration equipment. Naturally the tenant they just said well, how many people 

in this business are there. What can you say!!

3d) and 3d 1) But going back to your questions here they do have to comply with 

environmental legislation, they mustn't do anything damaging to the premises or 

environment, they must comply with all statutory obligations, we have always had 

that.
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NT - Do the leases now specifically mention environmental legislation, or is it all 

statutes.

AC - I think it is all statutes and local authority directives. It's very comprehensive. 

We don't claim particularly to be experts in these matters, but we are certainly up to 

date.

3e) NT - 3 e is a standard clause on a lease I would imagine. So that would still be 

there and always be there.

AC - Yes.

4a) NT - Warranties and indemnities.

AC - Yes, we take those. When we are doing a development either directly or with 

funding, we take warranties from the relevant people, and the building contractor.

NT - What about when you purchase a site as an investment, would you want a 

warranty?

AC - Well if they are available yes, but they are not normally. So we have to make 

our own enquiries and bring in experts, of course they do environmental audits, we 

get plans and dispensations, we are as aware as we can be, we have our management 

people carry out an assessment, we bring an agent in, surveyors carry out extensive 

reports and there would also be a structural review similarly.

One thing which I think I mentioned, we have long had a list of banned materials of 

deleterious materials.

NT - So that would be appended to the lease for example.
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AC - It would be appended to the building contract. Warranties from the architect 

but they are not specified. Again with the contract we want confirmation that not 

only will they not specify but that they will not use either.

NT - Those are on environmental grounds?

AC - Well we had a bad experience on one material. If there were a fire, and even if it 

were encapsulated within an area, it liquefies and gives off a gas and is very 

dangerous. We won't use hardwood, they are banned materials, as far as we are 

concerned, which are not replenishable. So if we are doing a suite of offices 

somewhere in the city we won't use South American hardwoods due to this concern, 

we have to be seen to be playing our part in guarding the rain forests of Brazil, this 

sort of thing.

NT - Going on from there would you......

AC - About 10 or 12 materials are banned.

NT - Could you see the day where you would be subjecting all your new 

developments to BREEAM assessments?

AC - Which assessments?

NT- It is a Building Research Establishment Assessment, where the energy 

requirements of the building is assessed, the building materials used to construct the 

building are assessed etc. To produce an overall "green" score.

AC - Well we do like proper insulation, I mean it is true that we've got in our 

portfolio a lot of industrial properties with asbestos and we've bought investments 

with them as well. But we don't want asbestos over any other type of property.

4c) NT - At the end of the lease do you, or would you, inspect the premises for 

potential contamination, in a similar fashion to the schedule of dilapidations.
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AC - Yes we would, we certainly do that sort of thing yes. We did make a statement 

about environmental management in our company accounts.

5a) NT - The next group of questions concerns environmental management which I 

suppose is one of the main parts of my research. What I am trying to elicit from the 

interviews is whether you as a property investor would consider the environmental 

performance of a tenant occupying a property when you make a decision to invest or 

not. I would define environmental performance as the level awareness of that tenant, 

the environmental compliance record of that tenant, etc. In the same way as I defined 

the concept on the first page of the interview sheet.

AC -1 think the answer to that is no, I mean there are limits.

5c) NT- Would that ever be a consideration? Would that be never, or possibly in the 

future or if a tenant for example had poor environmental performance would that 

influence you to invest in that property or not. If they had been found guilty in the 

past of polluting a nearby watercourse and you are thinking of acquiring it, would that 

influence you.

AC - Well I think if that were brought to our attention we would. It would have to be 

a use which was almost certainly an industrial type of use, rather than a warehouse 

type of use. We don't want our land to be contaminated equally of course, when we 

are thinking of buying a property you don't just look at that particular property, the 

environmental audit looks at the surrounding land and what is going on there or what 

has gone on there in the past. We don't want land that is contaminated we don't want 

land that might be clean but could be in danger of becoming contaminated from 

nearby activities.

5d) NT - The crux of the research is whether investors incorporate into their 

investment decision the fact that if the tenant occupies a property and they are doing 

something potentially damaging, is this reflected in your risk assessment of that 

property.
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AC - It is and it works both ways. We don't want somebody who is going 

contaminate other people's land because we don't want to be hit for compensation, 

and we don't want to be contaminated by others, because we don't want our land 

contaminated. Nothing is definite about compensation it is very complicated, too 

messy to do anything, and we would rather stay out of it thank you. It is very 

unfortunate, in a way, that it has all come about, and it is curious that this move 

should come a lot from Europe especially from Germany. It is fairly obvious that 

nearly the whole of Eastern Germany and Eastern Europe is heavily contaminated in 

my experience.

5c) AC - 5 c would a demonstrably poor environmental performance on the part of 

the tenant prevent you from purchasing a property, yes I think it probably would. 

Well it might do. If the poor environmental performance could be identified as having 

been taken place at the prospective property, well then that probably would be 

environmentally damaged and contaminated and we would never buy it. If it was as 

clean as a whistle, we may deduce that their activities were only sort of subsidiary to 

the poor environmental performance of some more mainstream activity that could be 

carried on in another property elsewhere, then we would not be concerned.

5d) NT - So would it influence your risk assessment of that prospective property 

investment?

AC - Well yes it probably would but I mean you might be warehousing there, I mean 

let's suppose that is was Dunlop tyres, probably they would contaminate wherever it 

was they make tyres, but if they had 50 miles a way a depot with tyres, it might be 

clean. We might be concerned that they would do something there, so we would 

probably have something in the lease to the effect that they didn't do on our site what 

they do at the other place. We would probably have to lay in some sort of clause and 

have our management people keep a careful look out for what could go on at a tyre 

depot.



Neil J. K. Turner. 1995. 228.

5e) NT - Do you think it would come through to reflect within your bid price for a 

property?

AC - Not if you satisfied yourself that there wasn't going to be a problem.

NT - If the tenant became certified to the British Standard on environmental 

management systems, it's like an industry wide practice standard on environmental 

management, so it's supposed to ensure that they don't pour things down the drain - 

it's actually out now, but what the government are in the process of doing is certifying 

the certifiers so that they can go out and accredit companies, so it's in the next few 

months companies might actually be allowed have the standard. If you were in the 

situation where there were potential industrial property investment, say it was next 

year, for example when the system was up and running.....

AC - Would we ask if they've go a certificate? Then yes we would. 

NT - So it would enter into that decision?

AC - It probably would yes. It would where relevant. I mean I think that probably 

property investors tend not to invest in what I might call dirty industry. Dirty industry 

tends to have grants to do specialist buildings and specialist plants anyway. But I 

suppose it is not so much a building as a conglomeration of plant. Which I think 

tends to be owner occupied. No fund or developer would put up that kind of stuff, 

and probably wouldn't buy it either. It is probably owner occupied; as a generality 

dirty industry tends not to come into the hands of property investors, by its nature it is 

not suitable for a wide enough variety of tenants, it just doesn't comply at all.

NT - The last group of questions relate to different scenarios. On page 8 I have 

outlined some scenarios you may consider. I would like to know whether you would 

consider it necessary to look at the tenant's environmental performance under these 

various circumstances. The ranking relates to how important you feel it is to look at 

this concept, as opposed to ranking this concept against other factors that are taken 

into account in the overall investment decision making process.
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Do you feel happy with this?

AC- Yes OK. You want me to say under which scenario I feel it necessary to look 

at a tenant's environmental performance, in the way we discussed about it before, 

and then to say how important I think it is.

6a) Well the first one is a definite yes. I would think also that it is very important to 

look at the tenant's environmental performance in this case. If the tenant can, for 

example, cause a site to become contaminated, then we will be interested in what it 

can do by itself to prevent that happening.

6b) NT- This is the situation we briefly touched upon earlier. What if the tenant is 

not actually carrying on a polluting process on the property you own, say a B8 

storage unit at the end of the M4. But it is part of a larger company that undertakes 

significantly polluting activities off site, perhaps in an owner occupied unit 200 miles 

away. Would the fact that the tenant was involved in these types of activities 

influence your decision?

AC -1 don't think so no. We are not concerned about the moral considerations of 

what tenant's do on other sites, that is of no concern to us that they pollute their own 

land, we can not worry about environmental damage in that sense. We would only be 

concerned if the tenant was to pollute our land.

NT- The fact that there was a possibility that that tenant could face significant clean 

up costs, under statue and civil law, for a possible pollution incident, and that the risks 

of this happening may be increased by the lack of an environmental management 

system would not unduly worry you as to the security of your rental payments on the 

warehouse.

AC- No I don't think it would. I understand vour angle, but I iust don't think this 

will have a bearing on the financial status of the tenant They have carried on their 

activities for many years without any thing to miss occurring, and the environmental



Neil J. K. Turner. 1995. 230.

legislation will not make too much difference to that. It could mean they have to pay 

the odd fine, but I don't think it is as much of an issue as people make out.

6c) NT - OK what about 6c)? The tenant's ability to be able to absorb environmental 

related loss?

AC- I suppose this could come into it. Because we have become so concerned about 

the covenant strength, it is absolutely crucial, I think that if we had a tenant who was 

occupying a prospective property investment and it was poor covenant we would 

look to what may effect this status. If we found that it could become liable to pay 

some fines and we were already concerned about its covenant then we may decide to 

walk away. However, the tenant's environmental performance would come into it 

because if the tenant had a good track record and there was no sign that it was going 

to be liable, we may decide to take a view and buy the investment.

6d) What about insurance cover?

AC -1 don't think the absence of insurance cover would necessarily make us look for 

its environmental management practices. It is very difficult to get insurance now 

anyway, and if a tenant had insurance I would want to know why, and in fact it would 

probably deter me from buying the investment.

6c) NT,- OK what about the lease. If it failed to protect you adequately, say it is an 

old lease, would you be more interested in the tenant's performance in terms of the 

environment?

AC-1 think in that situation we would need to look at a number of things. Firstly, if 

the lease did not protect us we would want to know what the tenant was actually 

doing. If this highlighted a potential for pollution and the lease did not protect us we 

may walk away. However, if there was only a small degree of risk from 

contamination we mav take into account the environmental performance of the tenant. 

So I would sav ves to this one and sav it could be important.
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6f) AC - Well we probably have never had indemnities from tenants in the past 

anyway so I don't think it would make a lot of difference. But if we did have an 

indemnity from a strong tenant we would probably be less concerned about their 

environmental practices. So I suppose we would be interested in the environmental 

practices of weaker tenants.

6g) AC - If the tenant could cause pollution and the property was situated near to 

environmental media then I would be very interested in what the tenant was doing and 

how it was doing it. I would want to know if the regulators had been after them 

beforehand. If they have been after them once, will they do it again? So I think in 

this situation it will be important for the tenant to have some sort of best practice 

award, it could make the difference between investing and walking away.

6h) AC- Well this one is easy. The bigger and stronger the company, the less 

concerned I am about external wards. These covenants have internal procedures that 

mean they will be participating in best practices, it is in their interests to do so. Even 

if something happens, who cares they can clean it up, and will probably be willing to 

clean it up.

NT - So if the tenant was very small you would be more interested in whether they 

had a good track record, an environmental management system which had been 

verified, more so than with the larger company.

AC - Yes, definitely.

6i) NT - Here we are looking at security of rental payments in relation to the 

valuation of high yielding and low yielding property. Given that a high yielding 

property relies more on its security of income for its generation of value, as opposed 

to a low yielding property, it may be that a good track record on the environment will 

be more important to a high yielding property. This is because the lack of fines etc. 

could increase the security of rental payments and therefore, enhance the value of the 

property. If this situation were to develop in a low yielding property it may not have
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the same effect on value because the investor is not so concerned with the security of 

the existing income.

AC- Well it is an interesting argument. I would agree that I would probably be less 

concerned about the environmental performance of a tenant occupying a property 

which is low yielding. There will be a combination of factors for this. One will be the 

tenant itself, if it is a very good tenant the yield will be lower anyway.

So I think the higher yielding the property is, the more reasons there are for buying it. 

Whether the environment comes into in this way, I don't know. Perhaps if it was a 

tenant that could be prosecuted we would take the view that the environmental 

performance of that tenant is particularly important.

6j) NT - 6j) Here we are looking at specific risks again. It may be that such a large 

property company such as yourself would be less concerned with such specific risk 

factors, such as a tenant's environmental management, because the risks are pretty 

much diversified and are not the important factor in determining your performance. It 

could be exposure to different sectors which are crucial to your performance.

AC - Well I think that we would be as concerned with the tenants we are taking on. 

We still have these risks. So I don't think that just because we are bigger we should 

be less concerned about these risks.

6k) NT - We can skip over this one if you like.

6m) AC- OK the last question. Well I think the economic climate is very important. 

We need to look at this issue.

NT - Would the economic climate dictate that security of income is very important at 

the moment, and is likely to continue? If so would the environmental performance of 

tenants, which may provide them with economic advantages - thereby possibly 

resulting in an enhancement of income security - be more of a consideration in this 

market than say in the 1980s?
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AC - Yes it would. I suppose, as you say here, the environment was also a less 

important issue then. It could be that if a tenant pollutes he could get penalised 

financially. This is something which we as company, and we as a profession, are only 

very slowly coming to terms with. But I just don't know the size of the impact that it 

will have.

END OF INTERVIEW
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Interview with Anon Investment Company 2

Date: 7/11/94

Interview time: Ihr 45 minutes.

NT The first few questions are just to get an idea of the total investment market I 

have looked at, and who I have been speaking to.

AC My job description is manager special projects, which covers many aspects, but 

certainly over the last four months it has involved primarily buying new property, so 

hence the reason that you are speaking to me.

In the UK the size of the property portfolio is circa £1.5bn. We are the fourth/fifth 

largest quoted property company.

NT Your exposure to industrial property?

AC Again in the UK it is 80%.

NT Could you break that down to Bl, B2 or B8?

AC We do not generally. Our description of industrial wouldn't include B1. We 

would have it as office, industrial and retail. The majority of our stock is B2 and 

some B8. We don't have as far as I can recall any B4 - B7 in the portfolio.

NT So any Blc that you had, industrial within a residential area, this would be 

classed as office?

AC Yes, research and development, and some light industrial, we would probably 

classify that nowadays as offices.

NT So the vast majority of that 80% would be B2 and the rest would be B8?
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AC Yes.

la) NT The next section attempts to determine whether environmental issues has 

altered your investment strategy. For example, you may have said environmental risks 

are more likely to be attached to industrial type property therefore, we will reduce our 

exposure to this.

AC I would say we have developed a greater awareness of environmental issues, and 

how they are perceived in the market. We have not changed our strategy. Unlike 

many funds who will look at asset allocation between property sectors, due to the 

history of Slough, which developed here in Slough, we have always had a very high 

weighting to the industrial sector, and we have developed an expertise in that area and 

we feel we are familiar with that type of property, hence having an 80% weighting, 

against say a 10% - 14% weighting which most of the funds will have.

We accept that environmental issues will probably impact more upon industrial than 

the other type of property, but we are dealing with this by becoming more aware. We 

have not changed our strategy as such, by reducing our exposure to this type of 

property.

Ib) and Ic) NT Question Ib was really in there also. Question Ic really looks at the 

size of the different funds and property investment companies. It may that if I was 

talking to a very small property investment company they may be even more 

concerned about risks specific to individual properties, because they can't diversify 

their portfolio as much as Slough Estates can. And because the environmental 

performance of a tenant could be classed as a specific risk, they may be more 

concerned about these issues because of their size.

AC Sure. I would agree. Generally we are owners of what I would term standard 

industrial units which on most of our estates normally don't exceed 50,000 sq. ft and 

when we look for new estates the same applies, we don't like estates that are 

dominated by one tenant. So it is a non - environmental concern but we wouldn't find 

that we were exposed to risk on one estate to one tenant for various reasons Most
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importantly on performance on paying their rent but environmental issues could be 

material there as well.

So I think that covers what you were looking at there. Because we have so many 

tenants we are not so much influenced by specific risks as a smaller property company 

would be, and because we do not want to own estates dominated by one tenant, our 

performance will be less dominated by it then say a smaller company's.

Id) NT OK. Do you consider that your portfolio is adequately diversified, and 

therefore, specific risk factors are less important?

AC Difficult one to answer. I suppose in traditional portfolio theory, I suppose the 

answer is no, we have chosen to go down the route of many eggs in one basket in 

specialising in the industrial sector. And in terms of geographical spread over half of 

our portfolio is here at Slough, so we are not following portfolio theory. So I would 

say we do pay a lot of attention to specific risks, because although we have a large 

portfolio, it is probably not tremendously well diversified.

Ic2) NT OK Ic2.

AC The answer to that is yes.

2a) and 2b) NT The next section looks at whether you have attempted to 

limit/control environmental risks, and how you have gone about this if in fact you 

have attempted to do so.

AC Yes I think we have attempted to do this. In terms of our existing portfolio we 

carry out six monthly environmental audits on all of our property. We concentrate on 

the industrial sector, but we do it for our retail and office sector when required. The 

way we do this is that we have simple inspection reports which the estate managers, 

who will be chartered surveyors rather than specialists, use to identify potential risks 

on their six monthly inspections. If there is a negative answer to any of those 

questions it will be followed up by a specialist report, and if works are required to
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clean up an environmental problem there will be a monitoring process until it is clean. 

So we have a rigorous policy towards our existing portfolio.

In terms of new acquisitions Slough are relatively new in buying standing investments. 

Traditionally we have bought through the corporate route, or we did our own 

developments. When we do buy standing investments, and I suppose we have bought 

about £80 million so far this year, we have carried out environmental audits of the 

existing buildings and tenants using the forms which I have mentioned. We will also 

carry out fairly extensive site investigations, including bore hole testing and analysis. 

Now in all cases there have been some environmental issues, the problem that we 

have had is deciding at what point we walk away from a potential acquisition because 

of the environmental report, or whether we live with it. But we are developing this as 

a skill.

We have invested mainly in the South East, where the history is less polluting, but if 

you take the Black Country, where we have looked, there is a very long history of 

industrial uses - and some nasty uses. Whereas in the South East it is less likely to be 

a problem, because the past uses are less polluting.

2c) and 2d) NT You mentioned before that during the acquisition of a property you 

will assess the tenant. Would this assessment include; 1) whether the existing use of 

the tenant has a potential to cause pollution contamination problems, and 2) would it 

look at their management of any environmental problems, for example, whether or not 

the tenant was developing an environmental management system? Would this come 

into it?

AC Yes it would. As part of our first inspection, this would identify whether they are 

a fairly typical user in the South East - which is really not industrial. I would say 

maybe 75% of our users probably come into the category of B8 more than B2. What 

they are doing is sub regional storage, some unpacking and repackaging, the actual 

manufacturing process, which one would normally associate with environmental risks, 

in most of our units is very low. Where we have a tenant with the potential to pollute, 

for example, they store chemicals on site, there is a manufacturing process, or there is
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a high vehicle usage with on site petrol and diesel storage, we would identify those. 

We would then consider whether, for instance the diesel storage, the washing of 

vehicles was adequate, whether they had the correct sort of treatments. If not, if we 

were not happy with the tenant from an environmental risk perspective, we may 

decide not to purchase. We may decide to make an allowance in the price so that we 

can clear up the problem.

We would certainly wish to examine the lease to determine what would happen if the 

lease came to the end or the tenant defaulted, and the National Rivers Authority for 

example, wanted someone to clean up an act of pollution. We would want to know 

whether we would be in the firing line to pay the ultimate price. So it is not just the 

tenant it is the lease which is important as well. We would build up special 

information to take a view on all of the issues we have discussed.

2e) and 2g) NT Well I think this has answered up to about 2g. It is really concerned 

with whether you look at existing properties within your portfolio and future 

investments in terms of environmental risk and whether you look at the site and the 

tenant or just one or the other.

AC OK I think we have dealt with that.

3a) NT Section 3 is about leases, and asks whether they are beginning to, or already 

reflect environmental issues.

AC The answer to that is yes.

3b) NT Have user covenants, become more restrictive?

AC No we have not done that. This goes back to what we mentioned before about 

our South East bias. The type of buildings we have do not really attract thejype_of 

tenant that is at the higher end of the spectrum for environmental risk, so although we 

may have a lot of B2. because most of it is in the South East, we have very few 

tenants wanting to occupy them that carry on the high risk industries. Therefore, we
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have not felt it necessary to start restricting user covenants and face the problems that 

would bring about at rent review.

NT So although Slough has a high allocation to industrial property, with a lot of this 

weighting in the B2 group, which would suggest higher levels of environmental risk, 

this is not enough. You would have to look at the tenant occupying the property. 

What does the tenant do? So in actual fact it is not the use class which is important, it 

is the tenant.

AC We would agree with that. We have actually found that the five shopping centres 

that we own actually carry environmental risk. These could actually be greater than a 

lot of our industrial properties.

NT You mean existing risk, actually what the different tenants are doing?

AC Yes. How a retail centre is used with a high level of catering, the controls now 

on the removal of that waste, the rights of the customer to return certain things back 

to the shop, such as batteries, etc. So the retailer has a higher and higher level of 

responsibility in recycling or disposing of products. Many of the earlier shopping 

centres do not have adequate provisions for the storage of waste from the current 

uses due to the extra packaging and responsibilities being placed on the retailer.

In the industrial setting the tenants are more aware of their responsibilities, and they 

have more space to deal with them, so it may be that the retailing sites will perhaps 

pose even more of a problem. This could be a major management issue.

3bl) NT 3bl, have you become more concerned about the type of tenant processes 

and activities which are permitted to be carried out within your property.

AC We have always had a concern. When considering whether we should let space 

we have always looked at an estate as a whole, there is no point in achieving one 

letting if it is to the detriment of the remainder of the estate. That may have been 

fairly subjective several years ago, for example, do we really want a metal basher next
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to some one making optical equipment? The environmental risks associated with uses 

are an increasingly important part of this process. These are probably a little more 

objective also.

3e) NT Restrictions on sub letting and assignment? 

AC No.

3d) NT 3d. Do tenants have to covenant to comply with all environmental 

legislation, basically is environmental legislation specifically mentioned or does the 

lease refer to all legislation?

AC The answer is yes. We endeavour to do that, but of course in the current market 

everything is negotiable. But we relate this to the other requirements placed on an 

occupier concerning the occupation of a building, for example, bye laws, planning 

legislation etc.

3e) NT 3e I presume that this standard?

AC Yes, we have a regular program of inspections which are not solely for 

environmental issues but that now forms a major part of the inspections.

3f) NT Any other amendments which have been made to leases?

AC I will send you a copy of the lease which relates to environmental issues which 

effectively are all new over the last 4 or 5 years. Briefly our main aim is to make 

explicit that the responsibility for such matters rest with the tenant, and we are 

particularly concerned about the yielding up provisions. We want to make certain 

that an environmental clean up forms part of the yielding up provisions, and so if they 

do not thev will not comply with the repairing obligations.

We have already been caught out by this. Unfortunately during the last recession 

there were a number of tenants which went bankrupt, and there were a number of
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buildings which had the need for an environmental clean up and clearly the tenant has 

not been there to pay the price and we have had too. So we are very conscious that 

one must ensure that yielding up covers all aspects because there are instances where 

there may be a heavy use of haulage vehicles, there is going to be some seepage 

beneath the yard. Now if this did not cause immediate problems, for example, it was 

contained and it was not going into a water course, then we would give them some 

slack and ask them to do it at the end of the term.

NT So it is like a schedule of dilapidations if you like with the environment taken into 

account?

AC Absolutely, yes. Most of the time it is about making explicit that which we feel 

has always been implicit. It just gives us a little more comfort to know that the tenant 

has signed up accepting the cost of any environmental damage he may cause.

NT OK Indemnities and warranties.

4a) AC 4a When purchasing we ask for disclosures during the due diligence process, 

we will carry out our own surveys, and we will have a duty of care with the consultant 

carrying out that survey. If it was land which had been made up or cleaned up, then 

yes we would then ask for any warranties that existed concerning the state of that 

land. We would be very concerned if clean up had taken place and it had not been 

carried on by a reputable company and warranties were not available.

In the same way that it has become market practice when selling a new investment 

that you have duty of care warranties from the professional team, the design team and 

supervisors of construction, then now we are seeing warranties on environmental 

advice which has been given.

4b) AC In 4b I suppose we are looking for certain indemnities and warranties from 

the tenant in as much that they are entering into a direct covenant with us not to allow 

environmental damage to occur.
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NT That would be a covenant to yield up the property in the same state....

AC Yes, and to comply with legislation, to ensure that there are no environmental 

risks.

4c) AC 4c That would be yes.

NT Section 5 environmental management.

5a) AC 5a the answer is yes. I think it all depends on the size of the company. I 

think with all these matters a large organisation will have procedures and will have a 

reputation which they wish to maintain, the smaller organisations may have the same 

intentions but it is less structured.

5b) Well here we look at both things together. At the same time that we look at the 

site, we look at the tenant also.

5c) The answer is probably yes.

5d) This has got to be the same answer.

5e) It will certainly influence the process of looking at property investment. One of 

the things we certainly do, is that as we go through the due diligence process we will 

ask our valuers to underwrite the price that we are paying. They would be made 

aware of the environmental conditions of both the site and the uses and they would 

have to express their views on value in that context. So I suppose this is another form 

of indemnity which we may obtain. So we may actually buy a site with some 

environmental issues, but they have to be accommodated in the pricing mechanism. 

We acknowledge them up front, and we say we are paying them less for it because 

there is a cost risk here to us in the future.

NT So that may be something which you would want to use as a bargaining chip.
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AC Oh very much so, and I suspect most investors will now be doing the same. 

Because certain investors will say no as soon as there is any hint of environmental 

problems. So I suppose where there are these problems we have to obtain a discount 

to reflect the reduced marketability of the product.

NT Is there any structure to the way that these discounts are being calculated to 

produce valuations of contaminated land?

AC We are all working very much in the dark, the register of contaminated sites 

would have been a great help. I think that would have helped in determining what 

was polluted and what was not. But as with many valuation influences, it has to be 

subjective. It is based on what the market is doing today, it could be as bad as our 

valuers saying that because it is so heavily contaminated, we don't think you will ever 

be able to sell this site on, which may mean that it has no value at al, it never gets to 

this level but you know what I mean.

5f) NT OK 5f.

AC It would have some influence but we would still go through the same system that 

we have put in place.

NT OK. The last part of the questionnaire is really looking at under which 

circumstances you feel it most important to take into account the environmental 

performance of the tenant. The relative importance section is not trying to gauge the 

level importance within the overall investment decision making process, it is trying to 

establish under which of the following conditions you consider it most important to 

look at the tenant's environmental performance. So in Scenario one you may feel it 

more important to look at the tenant's environmental performance than it is in 

Scenario three for example.

6a) AC OK that is fine. Right 6a, I would say yes it is relevant and that it would be 

important.
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6b) Off site meaning anywhere else within their organisation? 

NT Yes.

AC So if we have ICI that want to use a warehouse down here for a storage purpose, 

would that influence our investment decision?

NT Yes, so would the fact that they were undertaking potentially polluting activities 

off site, which could undermine their covenant and therefore their ability to pay you a 

rent in your warehouse, influence your decision?

AC I think the answer at the moment is not important. But I can see that that is the 

direction in which we will be heading in the future. One only has to look to America 

to see how large organisations can be crippled and reputations tarnished by major acts 

of pollution. But I don't think that we have developed it that far yet. At the end of 

the day we make money out of having tenants in buildings and we have to 

acknowledge certain risks and then draw a line underneath them and then go forward.

But I take the point that if the company was capable of causing off site problems then 

it would be more important to look at their environmental record than if the company 

was completely serviced based. That would make perfect sense, it is just at the 

moment I am not sure how much this would be taken into account in the overall 

investment decision-making process.

6c) I think we would see that as important. It is a fairly important part of the overall 

decision making process to investigate the company's ability to pay rent and to 

comply with its obligations. We, like others, prefer blue chip companies, but in 

industrial you do have to take more of a view than any other sector on the quality of 

covenant.
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It is certainly true on our estates that the smaller users and smaller covenants are 

probably the ones who are likely to have a higher level of environmental risk. These 

are often the ones engaged in a manufacturing process, and other such uses.

NT In that case would you be more interested in an environmental management 

system which had been developed by one of these smaller tenants than one of the 

larger tenants.

AC Yes, almost definitely.

6d) I would say not important. We certainly do not insist that there is insurance 

cover. We insure our buildings and recharge tenants.

6e) This is important to us. And I would qualify this by saying that the type of 

investments that we are currently buying are 1970s industrial units, and therefore the 

lease terms are historic in many respects, and they predate the environmental issues. 

So obviously if we have a tenant in occupation and they follow best practice this is a 

bonus for us because perhaps the lease doesn't offer us much protection from 

environmental issues.

6f) We look for that in new leases. This is very important to us, when buying 

industrials we have to take a view in the context of the whole, it is unlikely that we 

will have a lease with such provisions in unless they are covered in anything else, such 

as repairing or yielding up provisions.

6g) I think it is difficult not to find a property which is not situated close to a 

sensitive environmental media! We have not been put off by an estate being next to a 

river, if there is pollution it will normally find its way into a watercourse. So I would 

say that it is important, and we would be interested in the environmental management. 

But then you see we may have the problem where we are buying the whole estate and 

only two tenants have BS 7750, what about the rest? So there would be problems 

here. But if it was only the one tenant we were looking at then yes, I think we would 

consider the environmental performance of the tenant, on the basis that the tenant
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could cause damage obviously. I would think it was less important where the tenant 

is not capable of causing damage.

6h) We have talked about this a little earlier. It is important in many respects, more 

importantly for their ability to meet their rental obligations, but I would also be 

interested in their ability to meet all their obligations under the lease, which would, in 

new leases, include not transgressing environmental legislation.

NT If you were looking at covenant then would it be the case that you would take a 

more relaxed approach with a large company that did or did not have BS 7750. On 

the assumption that larger companies tend to be fairly well managed and could 

probably pay for any problems they cause and they have a reputation to protect etc., 

as opposed to a smaller company that are carrying out activities that can cause harm. 

So the implementation of an EMS in the smaller company may be worth more to you 

than in the large company..

AC Sure, I think that has to be the case. For example we have a power station on 

one of our estates. It is a very modern power station, but it obviously has major 

environmental issues to deal with. This is an American company that are using the 

site and they hope to use all sorts of waste to generate power in the future. They are 

a major company, and because they are a major company we agreed to that use. If we 

did not feel they had the covenant to back it up then we wouldn't have allowed them 

to operate the site. We had to be sure that they would be able to secure licences 

elsewhere etc., and because they have the capacity to have management systems and 

actually make them work we would be less worried about a user like that than we 

would about Joe Bloggs Power Station Ltd.

So the tenant's environmental performance would be more important in the smaller 

company, particularly where there are clear environmental issues.

6i) NT This really brings me on to the next question which looks at whether it would 

be more important to a property which is a high yielding property which may rely on 

its generation of value from its income stream as opposed to any prospects for rental
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growth. So if poor environmental performance could impact on that income stream, 

would the environmental performance of the tenant become more important in that 

situation? It may disproportionately impact on the value of the high yielding property 

rather than the lower yielding one where you may be less reliant on the existing 

income. You know the high yielding property investment may be looked at as a bond 

investment and therefore 100% of its value may be attributable to the existing income.

AC Well certainly most of our industrial investments are looked at as a bond 

investment! Yes I see what you mean, and I would agree to an extent. Anything 

which helps to secure the existing income stream of a high yielding industrial property 

investment must be beneficial. And so if the EMS concept does take off then I can 

see this having an impact, i.e. they may attract some sort of premium, but this is very 

difficult to judge.

The other way of looking at it of course is that there will be an excess of demand over 

supply for the premises where such polluting uses will be allowed to be carried on. 

Most landlords, and banks which finance investment and development, are restricting 

the uses which they will permit, and they may use section 143 for this purpose. So 

there will be a number of tenants looking to locate to undertake their business, but the 

premises they will be allowed to locate in could be quite restricted, therefore, 

landlords which allow their premises to be used for such activities could actually enjoy 

higher levels of rental growth due to the excesses in demand.

I mean this has happened to an extent over the years already anyway. Property 

Companies such as ourselves and the institutions have played a part in squeezing out 

many of the unacceptable uses from the South East, for example, manufacturing 

processes. They have found that it was too difficult to operate here, labour costs 

were too high, they couldn't get the staff, and landlords didn't want them to do what 

they wanted to do on site, so we forced them into other areas or they have gone 

completely to other countries. But I have not got an example of where this has 

happened.
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6j) NT OK The next question looks at whether you consider that your size, in terms 

of property portfolio, can allow you to be less concerned about specific risks and, 

therefore, the environmental performance of the tenant, than say a smaller property 

investment company. Should these smaller companies, by virtue, of their size be more 

concerned about environmental risks, associated with tenants, because it is a specific 

risk and they cannot diversify specific risks as efficiently as you can, being a large 

property company?

AC Yes I think that has to be right. I would look at it in that context, yes. You can't 

purely isolate the environmental issues. As you say any property specific risk has to 

be more important to a smaller type property investor. At the moment, and for a long 

time, the property industry has been concerned about the financial ability of the 

tenant, but I am sure that environmental issues will be of growing importance when 

one sees the ways in which the Americans deal with the problems. I think it is 

inevitable that there will be major litigation on the environment in the next few years, 

and if you have a tenant which is subject to this litigation occupying your property 

you could quite easily lose out.

NT Yes, I have come across this already in my own research where a company (not 

carrying out a particularly polluting activity at all) occupying a property in the WDA's 

ownership is a subsidiary of an American company, and the American company was 

subject to superfund legislation. As it turned out the company were not heavily fined, 

but it could have been. This could have financially crippled both companies and left 

the WDA without a tenant. This could quite easily happen to other landlords also.

AC Oh absolutely. I think this is one of the dilemmas for property owners. We are 

having to become, and I suppose we have had to become, quasi experts in so many 

matters. In terms of assessing a tenant to determine what they want, where they want 

it, how much are they prepared to pay for it, how financially sound is the tenant, we 

are exposed to all aspects of the economy. Now of course we have to consider the 

environmental angle which is relatively new, but nonetheless, increasingly important.
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6k AC Structure of the fund.

NT For example if you were expecting industrial property to perform particularly 

well, so you may alter your fund strategy and buy more industrial property to increase 

your exposure.

AC Well we are very much a buy and hold organisation. We don't trade frequently. 

Our asset allocation has been fixed historically as I said before. If anything we are 

trying to restate ourselves as the industrial property owner on the stock market, this 

will give investors the opportunity to make that asset allocation. Previously we had 

fingers in many pies, but this has now changed and we are committed to buying 

industrial property. But this is a fairly subjective strategy, so the fund management 

theory doesn't really apply to us.

6m) NT OK The general economic climate.

AC Well the general economic climate is of course very important, and in terms of 

environmental issues it can get complicated. I suppose in times of depressed 

economic activity the income security of property investments becomes paramount 

and as we have discussed if the EMS concepts does take off then it could help secure 

this income. This would obviously be more important in depressed economic times 

than buoyant times. It would probably demonstrate to potential investors that the 

company is well managed and, therefore, more likely to survive the recessionary 

period.

6n) NT OK Is there anything else you would like to add?

AC Well I think we have discussed most of the relevant issues, I found it very 

interesting, when do you hope to finish?

END OF INTERVIEW
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Interview with Anon Investment Company 3

Date: 15/11/94

Interview time: Ihr 5 minutes.

NT - OK If we can get started. - Job Title?

AC - Investment Surveyor/Senior Investment Surveyor

NT -1 don't know whether it is confidential, or whether you have the information - 

the size of the property portfolio.

AC - Asks for corporate accounts - that will fill in a lot of the information that I don't 

have to hand.

NT - OK that's fine, we can go onto the break down of the portfolio.

AC - Very difficult to define business. We actually won't have a breakdown between 

Bl B2, B8, and B4 to 7 are not really our kettle of fish. I would say roughly 

speaking that between Bl light industrial and B8 would account for 90% of our 

industrial stock, the other 10% being B2.

la) and Ib) NT - There hasn't been a reduction of allocation to industrial type 

properties due to perceived environmental risks, has this led to any reduction in the 

attractiveness of this type of property?

AC - Not specifically due to that, I think just by natural wastage and other investment 

criteria we have primarily, over the last couple of years, invested in other forms of 

commercial property, primarily offices and retail for more specific reasons than 

environmental strategy.

Ic) NT - looking at property risk in general rather than environmental risk. Whether 

you as an investor consider it more important or equally important to look at the risks



Neil J. K. Turner. 1995. 251.

affecting individual types of properties, as opposed to risks that attach themselves to 

the wider portfolio, general economic climate etc.

AC - Certainly new acquisitions are obviously assessed on their own merit, depending 

upon whether we proceed with the acquisition. In terms of general management of 

our existing investment portfolio, we take a fairly active management role. There are 

very few properties that you can just leave and let stand and look after themselves, 

you tend to look after most of the properties, and look at them on an individual basis.

NT Id) So it's always important to consider specific risks however large your 

portfolio.

AC - Yes, that is correct, we do look at each property and look at it on its own.

NT - 2a) Existing practice, have you attempted to limit or control environmental risk 

which exists within your property portfolio?

AC - It's probably more of a management problem. I'm not aware of it actually 

raising its head in any major form. However, if it is something which is brought to 

our attention then it is something that we will then obviously consider. The 

management surveyors are generally aware of the environmental changes, and their 

environmental procedure will obviously take that into account.

2b) NT - What about before acquiring a property,

AC - Yes, we do make investigations of sites before we buy them.

2c) and 2d) NT - OK 2c)

AC - Over the last few years we haven't really acquired anything which would 

probably warrant looking at the tenants core activities general occupation. What we 

would probably look more to, certainly lets say in connection with an industrial estate 

overall so its a mixed variety of uses, we would tend to look to the construction of the
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leases to see that we were adequately protected. If we then felt at risk in terms of the 

provisions within the lease then we would look more specifically at the individual uses 

to see what damage they could cause which might impact on investment value as a 

whole.

NT - So it wouldn't be a matter of course to look at the tenant's environmental 

management practices.

AC - We are certainly going to look at what impact that particular tenant can have on 

the estate as a whole, or if you like on our investment as a whole and take that as a 

specific risk, and assessing how that would actually impact on the overall value of the 

investment as a whole. It would be that strategy as opposed to looking to see in 

specific terms as to what the tenant could do. Obviously if they had, lets say an array 

of outside storage which is clearly allowing pollutives into the land, then obviously we 

would deal with that in a fairly serious way. However, our control over a tenant's 

activities severely limits them by what we allow them to do within the lease.

2e - 2h) NT - The next few questions are looking at property within your ownership. 

Do you undertake any environmental investigations on properties which you already 

own?

AC - Not unless there's a problem, we don't go through our existing portfolio and 

assess environmental risks associated with each existing property. However, again if 

it is a situation which may cause damage to our property, obviously we need to take 

whatever precautions are necessary.

NT - And again the occupying tenant and the management practices of the tenant 

would be looked at only if it was deemed necessary. Would this mean that you 

would look at these practices after you discovered the tenant was causing problems, 

or you would investigate beforehand, for example, if you knew the tenant was 

carrying on potentially polluting processes?

AC - It should obviously in a perfect world be the latter, we should look at these 

issues before a problem arises. However, we have not got the time, or necessarily the
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expertise to investigate each tenant which may cause a problem. Also we have to 

remember that our ability to do anything about it is quite limited in some 

circumstances. Our leases may be quite dated and so it may not mention anything 

about a tenant carrying on activities in a fashion which harms the environment. If we 

have a modern lease it may give us more power to control what the tenants are doing. 

We will be more capable of preventing them from undertaking activities in such a way 

as is likely to leave our land damaged in some way.

3a) NT - OK, that brings me on to the next section, which is leasing practices. 

When new leases are drafted, do they reflect environmental issues?

AC - Yes, they do but I am not too sure how much and to what extent. As I 

mentioned, I know we are updating to give us some protection from the problems 

which you have been discussing today. The standard form of leases now tend to 

include environmental regulations and change, and the onus is then on our solicitors 

to protect us within the leases, and so they do tend to reflect the continuing concern 

of environmental issues.

3b) NT - Have your user covenants become more restricted, in light of that fact that 

you may be concerned about what a tenant does on a site. For example, is it still 

acceptable to have in a lease that the premises can be used for any use within B2, is 

that still adequate and provide you with enough protection, or would you like to have 

more control over potential uses, for example, to restrict the occupier to the present 

use of the site only?

AC - The difficulty relates not necessarily to the tenant you are letting a property to, 

because you can asses their risk as it is, the difficulty arises in terms of either sub-lease 

or assignment. One would look within the clauses but not necessarily the user clause 

to be able to restrict the overall use of the property. In terms of maintaining a 

institutional value you have to have a fairly unrestricted user clause, otherwise it will 

have an impact upon investment value and the whole liability within the lease. Where 

you can actually impose clauses on the tenant is within another part of the so you can



Neil J. K. Turner. 1995. 254.

actually have a fairly wide user clause, but then be able to tighten on general 

management control saying what they are and are not allowed to do.

NT - So the restrictions could come in under another part of the lease as opposed to 

the use clause?

AC - Yes, as opposed to the user clause you would have, whereby the tenant is not 

allowed to effectively pour noxious substances down the drain etc. etc. It is 

potentially better to have that form of restriction on the tenant as opposed to just a 

restrictive user clause, because in any B2 environment, any B2 user can, by their 

nature, have a an environmental risk. You can't just say it's got to be used for storing 

chemicals or it is going to be used for that, because general industrial has the prospect 

of causing environmental disaster, and you can't prohibit every potential B2. If you're 

prepared to accept that the property is designed for a general industrial user you've 

got to accept that, where you can be restrictive is within the general operation of the 

building and make sure that it complies with all the necessary statutory notices going .

NT - So it would be more important to ensure that within a lease there is provision for 

a tenant to comply with all statutory legislation rather than imposing stricter user 

covenants.

AC - Yes, that is certainly our view.

NT. 3c) Restrictions on sub-letting and assignment I think you have just mentioned 

that.

3d) Do tenant's have to comply with all environmental or do they have to comply 

with all statutory legislation in general.

AC - It is statutory legislation in general.

NT - And the normal rights of inspection and entry are available?
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AC- Yes.

NT - Are there any other amendments that you are aware of that have been made to 

leases?

AC - Not really, because the general form of lease tends to be a fairly restrictive 

document in its own right, and environmental issues fall within the general overall 

framework of the lease. There have not actually been that many changes. Problems 

may arise where you inherit, or when you buy into these situations where you have 

older style leases, and by their very nature are less tight than a lease which you see 

today.

4a) NT - When purchasing a property do you seek indemnities or warranties from the 

vendor about the state of the land for example?

AC - You are unlikely to get those.

NT - But you would seek them? Or wouldn't bother.

AC - You would have to make your own judgement by carrying out your 

examinations in terms of soil contamination and ICC report or whatever, to establish 

whether or not it is good or bad risk. Certainly if we came to sell a property we tell 

purchasers to do their own enquiries and form their own judgements.

4b) NT - What about the tenants in occupation? Would you want an indemnification 

against the tenant causing some sort of damage during their occupation of the 

property?

AC - You are probably protected within the lease anyway. In essence the only redress 

which we would be able to have would be to sue the existing tenant for damages 

which they had caused. At best all you could do is forfeit the lease which would 

obviously have an effect upon the tenant. At the end of the day it's our property and 

we would look to maintain its value, and obviously by having it contaminated or
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having an environmental problem on it, it would be difficult to get that indemnity off a 

tenant. We could certainly try.

4c) NT - What about schedules of dilaps at the end of the term. Would those 

investigations now involve the examination of the land or any potential obvious 

environmental problems?

AC - It would depend on the use of the building. Again if you had a historic lease I'm 

not actually sure whether you would be able to, whether dilapidations would actually 

cover to that extent. But it is a good point and your right it should be raised.

5a) NT - OK Section 5 looks at the environmental performance of the occupying 

tenant and levels of awareness of that tenant, and statutory compliance, etc. Property 

investment, maybe industrial type property, would it form part of your investment 

decision to examine or assess their performance in any way? To check up on their 

records or whatever.

AC - Purely on environmental matters?

NT - Yes, although acknowledging that you have an interest in their financial standing 

etc., does it form part of that process now?

AC - Again it would depend on the use of the tenant. If it was deemed that that 

tenant was of a particular noxious dangerous use, then it might be something which 

we would investigate.

5b) NT - If it was, would it be undertaken when you commissioned someone to do an 

environmental audit of the site or a desk top study, or would it be a separate 

investigation later on?

AC -1 would imagine it would probably be part of the desk top study, it would form 

part of that environmental audit.
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NT - Next 3 questions look again to whether environmental performance of the 

occupying tenant would influence in any way your investment decision.

5c) Would a demonstrably poor environmental performance on the part of the tenant, 

prevent you from purchasing a property?

AC - Again it would depend on the use of the building, you know what does the 

tenant actually do? If they can cause severe environmental problems, because of their 

use, and they are obviously incompetent at managing those activities, then I think it is 

fair to say it could prevent us from purchasing a property.

NT - Would that be possibly? 

AC - Yes.

5d) NT - Would it influence your risk assessment of that prospective property 

investment?

AC - Yes

NT - Would it influence your bid price for that property?

AC - Yes, it already does. If we see that there could be environmental problems then 

we will immediately alter our bid price to reflect the greater risks incurred.

NT - Would something like BS 7750, which is the British Standard on environmental 

management systems, give you any assurances in terms of what a tenant may do on 

your site?

AC - I think it would add comfort. In that if they were involved in processes that 

could be dangerous then I think such a standard, based on a systems approach 

inevitably helps a company to manage it activities. Although we would still look into
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the tenant ourselves, but yes I think it would be fair to say that, to some extent we 

would be influenced by this approach.

NT - Were you aware of 7750?

AC - No. Not before I read your questionnaire, but I am familiar with the systems 

approach to management issues, and they inevitably do result in improvements.

NT - The last section introduces some scenarios, where it may, or may not, be 

relevant to look at the tenant's environmental performance. So if we could go 

through these to answer whether in each scenario you think it would be relevant to 

look at the tenant's environmental performance, and if so how important do you 

think, in that particular situation it is necessary to look at this as an issue.

AC - Yes, OK.

6a) NT The first one is where the tenant is carrying on potentially polluting uses, if 

this situation existed, would it then be necessary to examine the tenant's 

environmental performance?

AC - Yes, it that situation it certainly would.

6b) NT - In this scenario the tenant, or the tenant's parent company, undertake 

polluting activities off site, so you may actually be buying a Bl type property 

occupied by Fred Bloggs tanneries for example, but they don't actually undertake any 

polluting activities on your site, all the messy stuff is carried on elsewhere. But if 

things went wrong off site, i.e. a major pollution incident took place, and liabilities 

followed the financial security of the whole company may be affected. Would this 

enter into your decisions and would you be interested in the tenant's EMS? 

AC - Yes if it was known to us. The difficulty is with gaining the information that 

you would actually need before making the decision. I agree with the concept 

though, if the tenant's financial security is in some wav linked to other companies, and 

they can cause obvious environmental problems, then it should be a consideration.
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Part of this process may be to look at the tenant's EMS, but I suspect the decision 

may be made before then. If it looked dodgy, if the parent looked dodgy, the fact 

that the company had an EMS probably wouldn't influence our decision too much, we 

may still decide to walk away.

6c) NT - Whether the tenant is capable of absorbing any environmental losses that 

could occur? If it was ICI chemicals as opposed to Fred Bloggs, would that influence 

your decision to look at their environmental performance? It may be that if a 

pollution incident occurred then ICI would be able to pay for it, and so the EMS may 

be less important as a preventative measure, whereas it may be more important to 

look at it when dealing with a tenant with a weaker covenant.

AC - Effectively, yes.

NT - What about insurance cover? Would the fact that a tenant did not have 

insurance cover mean that it is more important to determine whether it had an EMS in 

place to prevent any accidents?

AC - Indeed. Yes I think that is the view we would have.

6c) NT - If the leasing arrangements were such that they didn't offer you protection 

in respect of environmental problems, would you be more concerned about their 

environmental performance?

AC - Depends on the risk element involved. Probably ves. as I mentioned to you 

earlier, if the lease is not going to offer us maximum protection then we will look for 

other factors, and one could be in the future the EMS.

6f) NT - If there was an indemnification from the tenant to you as landlords, would 

you be less concerned about the tenant's environmental management practices?

AC - Depends on the quality of the indemnity. If it was very secure, we may be less 

concerned, but it is hard to say I think we would still be interested in their
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environmental management because it is just bad news if anything happens on our site, 

irrespective of whether the tenant can pay for it or not.

NT - If the property was situated close to sensitive environmental media, for example, 

a water course or permeable strata, would you want to know about the environmental 

performance of the tenant in that situation.

AC - Inevitably yes we would, certainly.

6h) NT - If the tenant was a large multinational company, with a very strong tenant, 

would you be less concerned with their environmental performance than with a small 

private company?

AC - Certainly yes.

6i) NT - Some consider that the tenant may gain commercial advantages from 

developing an EMS, in terms of competitive advantage, and reduced energy and raw 

material costs. This may suggest that it could enhance their income security. If you 

are looking at a high yielding industrial investment where the investment worth will be 

heavily dependent upon the security of this income strength, the EMS could be a 

consideration. If you were looking at a low yielding investment, where the security of 

rental payments were not so important, perhaps the EMS would be less important.

AC - The yield would obviously reflect a number of things which may incur a high 

degree of risk associated with environmental damage. Perhaps you would feel more 

comfortable with the fact that you do have a nigh yield on that property. I think 

therefore, that such environmental risks will already be reflected in the discount rate, 

and something like the EMS would make very little difference to the investment worth 

of such high yielders.

6j) NT - Does the size of the property portfolio have an impact on it. If you were a 

very small property company would you be more concerned about these types of
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specific risk factors, and therefore, more concerned about environmental management 

issues of tenants?

AC -1 think even a large property company such as ourselves buying properties that 

can have an impact on the overall portfolio mean that we still have to be aware of 

specific risks. So I think the important relationship is the one which exists between 

the size of the actual property being acquired and its relationship to the rest of the 

portfolio.

6k) NT - The structure of the fund question we do not have to worry about too 

much, this was really aimed at fund managers and institutions.

6m) This relates the environmental issue back to the economic climate, in which all 

these investment decisions will be made. If the EMS concept delivered some of the 

economic benefits to tenants, and therefore, improved their strength of income 

security, would this be considered to be more important in the investment market we 

find ourselves in now as opposed to the investment market we were in in the late 

1980s?

AC - I think that falls in line with the general perception of the market. The quality of 

the covenant was not looked at that closely in the late 1980s, plus of course the 

environmental issues in the late 80s was neither here nor there. Now of course both 

of these have changed, firstly, the environmental issues are far more important, and 

secondly income security, and therefore, the economic performance of tenants is a 

crucial factor.

NT - OK if you have nothing else to add, thank you very much for your time,

END OF INTERVIEW
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Interview with Anon Investment Company 4

Date: 14/11/94.

Interview time: 1 hr 20 minutes.

NT - OK We can start if you like. Do you know the size of the property portfolio?

AC - Our portfolio is about £2.5 billion.

NT - Do you have a break down of the % of industrial property?

AC - Yes we do, it is quite small, it is around 10%.

NT - Could you break that down further?

AC - Yes I would say that about 7% is B8 and about 3% is B2.

la) NT - OK. Have altered your fund strategy or your investment strategy due to 

environmental issues?

AC- No

Ib) NT - This answers Ib as well. There has not been a lower allocation to 

industrial type property because of environmental risks that you perceive?

AC- No

Ic) NT - Are you, as an investor, more concerned with specific risk factors or 

market wide risk factors concerning the performance of your property portfolio?

AC - No, we have been more concerned with market risk.
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Id) NT- The next question looks at the diversification of your portfolio.

AC - Well I don't think it is adequately diversified. But this is coincidence not design 

shall we say. We probably would increase our industrial content as and when it is 

appropriate.

Ic2) NT- OKlc2

AC - Yes we are still concerned about specific risks however large the portfolio 

becomes. I still think it is very important to consider it.

NT - The next section looks at controlling environmental risks.

2a) AC - I would say we have attempted to control the environmental risks within 

our portfolio.

2b) Yes environmental investigations are carried out. This is in the form of full 

environmental risk assessments.

NT - Would this include commissioning an environmental auditing firm to look at the 

issues?

AC - Yes it would.

2c) NT - Would they look at the current tenant activities on site when they 

undertake these inspections for you?

AC - They would at a basic level. If there was something obvious then they would, 

but not in depth.

NT - And this would be looking at industrial property, they would not check the 

environmental performance of an office occupier?
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AC - Yes that is correct.

2d) NT - 2d

AC - No is the answer to that. It is not really possible to do this.

NT - If the information became available in the future, do you think you would use 

it?

AC - It depends on the property frankly. If we are talking about industrial property 

then yes definitely. Warehousing then possibly, I mean warehousing you can have 

problems with. So I think you would do it here too. So yes it would be a useful tool 

for the future.

NT - If this green badge becomes established and recognised as an industry wide 

standard would you have an interest in them?

AC - Oh I think we should yes. Particularly for industrial property where tenants can 

cause problems if they do not know what they are doing in terms of the environment. 

Any system which demonstrates best practice would provide us with a lot of, security 

if you like. It would almost be one less thing for us as landlords to think about.

NT - The next set of questions refer to properties already in your ownership and are 

basically the same set of questions I have just asked.

2el) AC - Yes, the answer is yes to them in the same way that I answered the last 

group of questions. We have done that on all of our industrial sites.

NT- OK the next group. 

2el) AC- Yes we would.
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Under what circumstances, well any industrial property and warehouse space. In 

addition we would carry it out on offices where there is a high car parking content, 

which is the biggest risk of oil getting into the water supply etc.

NT - I suppose that may be a problem with the B8 units sometimes also. As an 

ancillary use they may carry out vehicle maintenance and repair, and this can cause 

problems.

AC - yes, absolutely. We have had a couple of problems with that, and we also have 

had one or two problems with oil storage also. Vandals opened a stop cock and this 

was not actually noticed in time, it should have been, but it was not, by which time it 

had contaminated the immediate area and some was filtering into the local water 

supply. So the NRA were not very thrilled about that.

NT - I read a case very similar to that in the ENDS Reports where vandals had spilt 

some acid and it had resulted in damage being done to a nearby water course. There 

was a big debate then surrounding who had actually caused the pollution.

AC - That's right I know it is a very sticky area, I mean we weren't actually 

prosecuted but we had to give an undertaking to clean up the area, which we did, but 

frankly it could have been worse. It has still cost us quite a lot of money.

NT - This is a good example of the tenant's environmental performance actually 

impacting upon the performance of a property investment, it has resulted in outgoings 

for the owner of the property, and has, therefore, impacted upon performance.

AC - Yes absolutely. I don't know how the environmental management would help 

here, would it?

NT - Certainly. Although it was not caused directly by the tenant spilling the oil, they 

were obviously careless in their storage of raw materials or fuel oil. I have seen this 

myself visiting WDA estates, some tenants have absolutely no security what so ever
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and if vandals do get on to the site and chemicals or fuel escapes the regulator will try 

to prosecute. If they do they could go after the tenant or the landlord if the landlord 

should have reasonably foreseen what was going to happen. A tenant which had 

developed an EMS would have recorded that the storage of such substances was a 

possible impact that they could have on the environment, they would consequently put 

procedures in place to ensure the safe storage of those substance, which was secure 

and bunded. So that if an escape occurred it would be mitigated. This if far better 

than having no protection whatsoever and it could be that in the future some landlords 

will pay for these mistakes, such as you have done in this instance.

AC - Yes, that is a line to take, and we will be looking at these issues as and when 

they come up.

NT - Right leasing practice.

3a) AC - Well the answer is that we do reflect environmental issues in our new 

leases, but I would not say that our leases have been altered. I mean do you mean 

that are our new leases drafted to take account of this? Or are you asking if we 

would physically alter an existing lease?

NT- The former.

AC - Ah well in that case the answer is yes we would.

3b) User covenants have not become more restrictive.

NT - Would there be any difference made between Bla, Bib and Blc in the leases?

3c) AC - Not particularly no, these would probably be allowed within a property, the 

planning permission would allow for that, and we would be happy with that.
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Are we more concerned about tenant processes? No because we always were, this is 

the smug answer. I suppose we have become more concerned than we were, but we 

have always been concerned about what tenants were doing on site.

The restrictions on sub letting, yes. Depending on the drafting, but there is always a 

control there on subletting and assignment. This is fairly well covered.

NT - Have they been tightened at all?

AC - They have not been tightened yet, but they will be, particularly if the legislation 

comes in.

NT - There is a trade off here between reducing your exposure to potentially 

polluting uses and the impact such a covenant could have on rent review.

3d) AC - That's right but if they are going to change the law, and particularly if 

they decide that property companies and property owners are exercising responsibility 

in their drafting of leases then we will have to react. We would not take chances and 

we would have to move to prevent the possibility of tenants coming on to site that we 

were not happy about on environmental grounds.

NT - This is all caught up in the privity debate at the moment also. If they reduce the 

controls in terms of privity of contract then you will only have redress to the tenant 

which has had the lease assigned to him, this might suggest that you would be more 

interested in his environmental impacts.

AC - Yes, because personally I think some form of privity change will take place, so 

that tenants will only be responsible up to the first assignment or some thing like that. 

So we would not rely on the original tenant but we have to be happy with the tenant 

which the original tenant assigned to. But now we would want to be happy about the 

type of thing the tenant was doing including potential environmental impacts, whereas 

if the environmental issue had not become so important we would only worry about 

their financial performance.
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AC - OK about being satisfied with tenant's environmental performance, as I have 

just said, yes we do have to be satisfied within reason. In other words if we thought 

that a tenant was going to be an environmental disaster we would not accept them.

NT - It would be an interesting case under the 1988 Landlord and Tenant Act, the 

landlord cannot refuse an assignment on unreasonable grounds?

AC - Yes I suppose it would be yes. But I think we would have quite a good case. 

3dl) AC- Do they have to comply with legislation? Yes they do.

NT - Is environmental legislation actually mentioned in the lease, or does the lease 

refer to all legislation?

AC - Environmental legislation is mentioned now yes.

3e) NT - The rights of inspection are pretty much standard is that correct?

AC - Yes that is right.

3f) NT - Are there any other amendments that you are aware of?

AC - We have been considering the tenant's future responsibility relating to the cost 

of pollution which might run beyond the end of their lease. It is something that is 

being debated quite deeply at the moment. The problem lies with its enforcement, it is 

thought that it would be very difficult to enforce a covenant beyond the end of the 

lease. The legal guys are working on that at the moment. But it is something we are 

considering. You have to prove also of course that the tenant was responsible of the 

pollution. Otherwise it falls back on the landlord.

NT- OK Indemnities and Warranties.
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4a) AC - Yes we do seek those when we are buying property now.

4b) We do not seek these from the tenant,

4c) Inspections planned? Well yes as I have just said we do.

5 a) AC - Do we look at the environmental performance of the tenant when making 

property investment decisions?

Yes, up to a point we would.

NT - Again would this relate to B2 and B8 properties as opposed to office type 

property?

AC - Oh yes, it would be.

We would be interested in their potential effects on the property in question, not, 

candidly, whether the tenant was a chemical company inclined to pollute everything 

they touched. But if they were renting an office building, which they are not likely to 

pollute, then we would not worry. But I think you cover this point later on.

5c) AC - You then go on to ask whether a poor environmental performance on behalf 

of the tenant prevent you from purchasing a property.

Yes we would if it had the potential to affect that property, but as a moral issue we 

probably would not be interested.

NT - Yes that is fine, I understand that.

5d) AC - Yes it does affect our risk assessment.

5e) AC - Would it affect our bid price, well it would probably be the case that we 

wouldn't but it. If it was really bad, we wouldn't buy, but if it was something that
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may happen in the future, or it was not particularly awful then we would probably 

negotiate on that basis.

5f) AC - Would we be influenced by 7750,1 would say possibly in the future.

NT - Do you see these green badges having an impact? In the same way that you 

could have a BREEAM assessment you could are beginning to get measures of 

greenness of tenants also, do you see both these systems having an impact?

AC - I think it will come more and more. Yes I am sure it will.

I think planning is going to be very much based on this as well, even more than it is at 

present. I think they will take it more in to account than they already do. So it is 

going to be important for investors and developers.

NT - So as a planning condition you can see the day that the local planning authority 

will say OK, develop the industrial estate but make sure when you develop you 

encourage or require all tenants or most tenants to be 7750 certified?

AC - I would say that will come definitely. In fact it could come in the sense that 

they will insist on that anyway. It may come from the EC if it is not introduced 

through planning directly in this country.

NT - The NRA can already of course have an impact on planning decisions, if they 

feel that an estate will cause problems they can advise the local authority accordingly.

AC - That's right yes they can.

NT - OK The last section. I have introduced some scenarios which are in bold. I 

have outlined some scenarios that you may face as an investor, what I am trying to 

determine is whether the environmental performance of the tenant would be a 

consideration of the investment decision making process in these different scenarios.
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AC - Well I have had a look at these and I would say;

6a) The answer is certainly yes, we would ask ourselves that question, and if the 

answer was yes, then we would think it important to determine whether the tenant 

had an EMS.

6b) On off site issues I would say no. Provided we didn't think it was going to effect 

our site.

6c) Yes the ability of the tenant to be able to absorb environment related losses 

would be something we would consider important. So if they could not absorb any 

losses that may occur we would attach greater importance to whether they had an 

EMS or not. I would have to say that if they were a potentially polluting use and they 

could not absorb any losses, or we considered them to be a particularly weak 

covenant, then we may not buy anyway irrespective of whether the tenant has an EMS 

or not.

We would assess the tenant risk, and if we thought he was a major risk we wouldn't 

let it to him anyway.

6d) Does the tenant enjoy insurance cover? Well may be but I think it is very difficult 

to ensure these things so I don't think we would be placing too much emphasis on 

this.

6e) Leasing arrangements. Yes we would want the lease to offer us some protection. 

If this was not in place then I suspect we wouldn't buy the property as opposed to 

then looking for an EMS in the tenant. It would probably be that we walk away if the 

lease was that uncertain. So the EMS would not really enter into it in this respect.

6f) Indemnification is important, provided it is enforceable. There is no point having 

an indemnity if you cannot enforce it. But again the EMS would perhaps be traded
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off here. If we thought the tenant was not worth the indemnity then the EMS would 

be a good back up. or indeed there was no indemnity it would be a good back up.

But even where a satisfactory indemnity has been obtained I think it is good to see 

this best practice. Even if the tenant can pay for a clean up. the lease says they should 

pay for a clean up. you have an indemnification from the tenant against losses, etc. I 

still do not want the hassle of a pollution incident on my property. It is going to cost 

me time and money whatever, so I would look for as much as possible to offer me 

protection against this happening, and the EMS is probably part of this.

6g) Location of the property would be very important, if it was located in a certain 

area where the environment was extremely sensitive then we would look very closely 

at what the tenant was doing, including management practices, so this is important.

6h) The size of the tenant is also important for many reasons. We prefer the large 

multi national company. I think if we had a large company we would expect these 

best practices to be in place, so if it was a smaller tenant then the EMS may become 

more important, simply because you will be looking at tenant risk more closelv.

61) AC - High yielding type property, this is a difficult one. I don't see how it would 

effect the environmental issues particularly.

NT - This is really concerned with whether the environmental performance of a 

tenant is going to impact on its future economic performance, in terms of liabilities, 

fines, bad publicity etc. So if this connection exists it could be argued that in a higher 

yielding property the generation of value of this property stems greatly from the 

security from this present income flow, because you will not expect a large amount of 

rental growth or tenant demand. Here I am thinking of an industrial property yielding 

15% say in Wales. So anything which helps to sustain this present income flow, I 

would suggest will be an important consideration of any investor.

However, if you were considering a low yielding type property investment the 

generation if its value would not depend so greatly upon its existing income flow,
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there may be more tenant demand and rental growth prospects would have been built 

in, then perhaps anything which helps the present income here is obviously a 

consideration, but not quite so important as the high yielding property.

So the existence of an EMS may be more important in a high yielding type property 

investment as opposed to a low yielding property.

This is all relative however, I appreciate that tenants go under for a variety of reasons, 

most have nothing to do with their environmental performance, but it is becoming 

increasingly important now and perhaps it is worth considering. So if a tenant has a 

demonstrably poor environmental performance and banks, investors and other 

stakeholders are constantly turning the company away, or requiring a higher return on 

their investment, then it must begin to take its toll.

AC - Yes I agree with your analysis. However I don't think we have gone into this 

issue in that depth. This is probably because of our fairly low allocation to industrial 

type property. And that low percentage has an even lower percentage in 

manufacturing type property.

NT - This is a common problem, a lot of the funds, for example, have a low 

allocation to industrial property to begin with and then when you look into it further 

they have the vast majority of their industrial portfolio in B8 type property. There are 

some environmental problems associated with this type of property with its current 

use, but it is not as much as B2 uses. So when you break down their property 

holdings, it is slightly different. Some funds do class Bl as industrial but the vast 

majority of this space is in fact Bla so again the environmental risks are reduced. So 

they could have 20% of their portfolio in industrial but this is made up of Bla and B 8 

as opposed to manufacturing properties, it makes a big difference in trying to assess 

their exposure to environmental risks. So they may have very little exposure to B2, 

and Bib and Blc which is where a lot of the risks are.

Alternatively you can look at Slough Estates and 70% of their portfolio may be made 

up of industrial property, and they have got a lot in B2, but if you then look at what
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the tenant is actually doing you find that the tenant is actually carrying on a Bl 

process, so it is important to look at the tenant and not the property. So just because 

it is a B2 unit it does not mean that there are environmental risks associated with the 

current occupation of that property.

AC - That is an interesting analysis. Are you getting a good response from the 

interviewees, and have they been dealing with the issues? I mean whatever the size of 

their industrial portfolio are they thinking about the issues?

NT - Definitely. The first couple of questions have all been responded to in the same 

way, i.e. that no body has actually set out to reduce their exposure to industrial type 

property in order to reduce their environmental risks. The funds have not reduced 

their exposure to property either as a result of any environmental risks which they 

may perceive. But it is true to say they are being more careful about what they buy at 

the stock selection level. Every investor that I have spoken to, whether it is a fund or 

a property investment company or whatever, all undertake a desk top study, this will 

be followed by the investor either carrying out more investigations or just walking 

away. About half of this sample that I have looked at look at what the tenant is doing 

as well, and they stress that this is part of the process of trying to assess their 

exposure to environmental risk. Increasingly investors recognise that if they are 

holding property over the long term and there is a tenant in there that can cause some 

type of environmental problem, then ultimately upon reversion they will have to pick 

up a bill for clean up if that is what is required. I mean there are contractual remedies 

also, if you can do this fine you mitigate the prospect of environmental risks impacting 

upon performance.

One of the other ways of reducing this type of risk is to look at the environmental 

performance of the tenant, have they got this green badge or not. Some investors 

seem to be very interested in this concept and some do not. Some respondents have 

said that we are influenced by environmental management, but we are not convinced 

by 7750 as a system to deliver the benefits. This is obviously influenced by their 

experience with 5750.
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AC - This does not surprise me that they are taking the issues seriously. A large part 

of this stems from the concern that they have about getting hit for a large clean up bill. 

No investor wants this, whether it is a fond or a property investment company. This 

is because of the financial implications, they do not want their performance upset by 

environmental issues. Which is why if we were letting a major industrial property we 

would want to know who was going in there and what they were going to do there, 

and we would want to be satisfied they were not going to contaminate the place. But 

we would not necessarily reject them because they had a bad record somewhere else, 

or the process was a little bit dodgy, if they were a tenant we wanted and could afford 

to pay the rent. They will be able to afford to pay any clean up costs if they had any. 

It is fair to say now that nobody would go out to deliberately contaminate anything. 

This is because of the potential financial consequences, never mind the moral issues. 

If they get caught and it comes back to them it will hit them financially, a) for the fine 

and b) for the bad publicity. There are an awful lot of green minded people out there 

who may say right I am not buying their products anymore.

I mean basically we would want to rent a property. Now can they pay the rent, are 

they going to be good payers, and if, God forbid, there is an accident, can they afford 

to pay it, if the answer was yes to all those questions, and they were not obviously 

going to contaminate this site then we would take them, even if they have 

contaminated somewhere else. Whereas you may have a much cleaner tenant, with a 

much better record, but who may not be able to pay the rent you ask for and so you 

reject them. Because your first consideration has got to be the rent which you need 

for your return on investment.

NT - So say you had a tenant due to go into a property willing to pay the market rent 

and you knew that they had problems of an environmental nature, from what your 

saying it would be more of a consideration now then it has been in the past because, 

the fact that they have problems can hurt them financially. So this connection 

between their environmental performance causing problems and possibly impacting 

upon their financial performance is there, and from a property investment point of 

view we have to look at it now.
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AC - Yes that is correct.

NT - If I had done this three years ago I would not be getting the same response, you 

would not be worried about the environmental performance off site at all because it 

would be unlikely that it would impact on their financial performance and therefore 

the performance of your property.

AC - Yes it would not then, but I don't think we can take the same attitude anymore. 

It is some thing which we just have to look at now, it has to be an integral part of the 

investment decision making process.

6j) NT - OK we are on 6j aren't we?

AC - Yes. I was not quite sure how this fitted in. Property portfolio large or small?

NT - Well if I was talking to a small fund or a small property investor, then they may 

be more concerned about specific risks, then wider market risks, because they cannot 

diversify as well as somebody such as yourself. Therefore, the environmental 

performance of a tenant, being a specific risk, may be more important to the smaller 

investors.

AC - Yes absolutely. It has less impact on our, investment decision making because 

aLour portfolio is enormous anyway, and b) the type of property we own is going to 

be exposed only slightly to this type of risk. So it is not a major problem for us. That 

is not too say we can afford to ignore the issue, we would still like to be involved in 

best practice and so we would still consider it.

6m) The effect of the general economic climate would be important. I would be 

more concerned about this type of issue in this market than I would have been in the 

1980s. But how much is due to the change in the economic climate and how much is 

due to the increased levels of awareness I would not like to say.
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6n) Any other conditions.

Yes the other issue that I would like to make is the adjoining tenants issue. We would

control what a tenant was doing because we would not want to upset another tenant.

NT - So it would depend on the type of property and its location?

AC - Well I can give you an example now where we have been unhappy about what a 

tenant was going to use a property for, on environmental grounds, and we would not 

let the property to them for the use that they wanted it for. They wanted to store 

animal skins in the property and we refused, on the grounds that it was possible they 

would smell, and it they smelt it could effect the tenants on either side of them. 

Eventually they conceded, they let the property from us and they did not store animal 

skins in the property. So we refused them on the grounds that it would have 

contaminated an area and effected our other tenants.

NT - OK Thank you very much for your time.......

END OF INTERVIEW
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Interview with Anon Surveyor 1

Date: 10/11/94.

Interview time: Ihr 20 minutes.

NT The first few questions really look at the market that I have managed to capture 

in the interviewing process.

AS Well we produce the answers on our performance index, but I will just get that 

because that is quite useful.

(Discuss indexes briefly)

NT So it is round 14.3 % for industrial but this does not include Bl. So it is made up 

from B2 and B8 presumably. Special industrial groups would be non-existent.

AS I would think that the majority of industrial would be in B8, perhaps up to 80%. 

These types of property are certainly the kind of property which we are keen to 

acquire these days.

Section 1

AS Well the answers to the strategy I couldn't really answer because they are not 

really my department. But I will get an answer for you and send it on.

Section 2

2a) NT OK Section 2 existing practices. The first question is really just asking 

whether you look at environmental issues now when making investment decisions, 

where as in the past have you not really considered them.

AS The answer is quite clearly yes, we now have to look at environmental issues.
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2b) NT Would this include, for example, environmental investigations carried out of 
sites which are about to be acquired, like desk top studies...

AS For industrial property this would always be carried out now. Initially this is 
undertaken. We ask ourselves a very simple question, what is the next purchaser in 
ljne going to be asking himself when we are selling it. They will want to know about 
any possible risks of contamination. They will be instructing their own advisors on 
contamination issues, and carrying out their own searches. So we have to do this.

This of course will be related to many different types of property depending on where 
it is located. It does not have to be industrial.

2c) NT If you were to undertake a desk top study, for example of an industrial type 
property, would you investigate under any circumstances the current tenant's 
activities that he was carrying out on site, and whether they are potentially polluting 
uses. So instead of just looking at the desk top study you also investigate the current

uses.

AS Yes, that would be part of our survey. We mention desk top but we do tend to 
combine that with an on-site inspection. The investigations into current uses usually 
only materialise when we have concern about the tenant, this will mean that we would 
probably only investigate manufacturing type tenants. As you know institutional 
investors, particularly pension funds, tend not to have a lot of manufacturing type 

tenants within their portfolios.

NT OK to take this a stage further, under the circumstances you just mentioned, 
would those investigations of what the tenant was actually doing would they involve 
any examination or assessment by yourself or environmental consultants, about the 
tenant's environmental management practices? Do they have a good legislative 
compliance record, or whether they were making efforts to become certified under BS 

7750 for example. Would this be included in your risk assessment in any way?
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AS Yes it would yes. If we had any concern about the use we would make those 

enquiries.

2e) NT Those questions related to properties which you were potentially going to 

acquire. I am also interested in properties which you already have in your ownership. 

It looks at exactly the same questions again.

AS I don't think we have undertaken investigations of sites which are already in our 

ownership. No we have not.

NT OK That is 2e to 2h. 

Section 3

3 a) NT The next section looks at leasing practices and whether anything in the 

standard lease, when letting a new property for example, would be changed to reflect 

environmental issues.

AS Our leasing practices have not changed due to this issue. We feel that the 

existing leases, combined with the activities of most of our tenants, is sufficient 

protection.

I would be interested in what others are doing.

NT Well some people have gone down the route of restricting the user clauses, so 

that instead of permitting any use within Bl the clause will permit only a certain type 

of use, invariably the one actually being carried on now. This is to reduce their 

exposure to uses which can cause environmental damage. The problem with this of 

course is the impact on rent review, a tenant will argue that the restrictive covenant 

will reduce value. So there is a decision to be made. You can reduce your exposure 

to potentially polluting uses, but you will suffer at rent review, or you can leave the 

covenant as it was but potentially be exposed to environmental risks, being brought 

about by potentially polluting uses.
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AS That is interesting.

NT OK But at the moment you have not updated leases specifically?

AS No we have not.

Section 4

4a) 4b) 4c) NT This section is about warranties and indemnities.

AS In my general experience as a vendor, purchasers do try to get what warranties 

they can. But we as others are very reluctant to give them. We ask them to rely on 

their own enquiries.

NT So when purchasing on behalf of a fund you may seek warranties but find them 

very difficult to actually get them?

AS Absolutely, yes.

NT What about if you let a property to a tenant, would there be any environmental 

equivalent to a schedule of dilapidations? So a review is taken of the property before 

the tenant occupies and then one on the termination of the lease, to determine if any 

contamination had occurred?

AS No this has not been carried out. We do obviously have dilapidations for the 

structure of the building, but we have not taken it further in terms of the state of the 

land. I think the main reason we have shied away from this is for cost reasons. We 

obviously cannot do this for every property it would just cost too much, even if we 

did it for the few manufacturing tenants it could still cost quite a lot of money.

Section 5



NeilJ. K. Turner. 1995. 282.

NT Section 5 is the environmental management section. It is asking whether 

investors are actually looking at the environmental performance of tenants occupying 

industrial type property when they make investment decisions at stock selection level.

5a) AS Well given that our main interest is in B8 warehousing as opposed to 

manufacturing it is not an issue. It could be an issue for us if we were major investors 

in manufacturing type property but we are not, so it is not important to us.

NT A lot of the investors I have spoken to, whether they be funds, property 

investment companies, or firms of surveyors offering investment advice, have given a 

very similar response. The overwhelming majority of these investors' industrial 

portfolio is B8, in which case these type of environmental risks are very much 

reduced. I mean there can still be risks, because it all depends on what the tenant is 

storing, whether they have any ancillary uses which can cause problems, whether they 

store fuel or heating fuel on site etc. but at least they are not manufacturing in that 

sense of the word.

AS And the risks of course lie with the occupier, and in many cases we are talking 

about specialised industrial type properties. I mean they may use this for security to 

borrow money. Therefore, the lenders are very concerned about the issue. And not 

so much in terms of liability passing to them but what happens if the owner of the 

facility is hit with a clean up notice and has to spend hundreds of thousands of 

pounds, this would run a real risk of bankrupting the customer.

NT That is one of the issues I would like to go on to. I picked it up in the Estates 

Gazette. It was Midland Bank Pension Trust. They bought on a sale and leaseback 

from a German Chemical company in Magna Park. Jones Lang Wooton were 

advisers on this. I am interested in whether, going back to what you were just talking 

about with the banks worried about the security of their loans with companies which 

may have to pay clean up costs, whether you would be concerned when offering the 

advice to Midland Bank Pension Trust on the environmental performance of that 

company as a whole.
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AS That is an interesting point. I was to not involved in that deal myself but one of 

my colleagues could help you with that, I will ask him and get back to you.

(Response from the partner responsible for that transaction mentioned that they were 

not concerned about the tenant's environmental performance because the tenant was 

of a very strong covenant and environmental issues were thought very unlikely to 

impact on its performance. Therefore, the value of the property was not at risk).

NT The most obvious environmental risks are going to be associated with Special 

Industrial Property, and whether they contaminate or pollute, and these properties are 

generally going to be owner occupied. Increasingly I think investors are becoming 

aware of the off site environmental risks, and whether that will potentially 

compromise a tenant's ability to pay a rent in the future.

AS Yes, it is a good question.

5c) 5d) 5e) and 5f) AS At the moment I would have to say that we do not look at 

this issue as specifically as you are detailing here. But perhaps in the future, as you 

have listed under the headings, it could be a consideration which we will look at.

NT Why have you thought it unnecessary to look at this issue? Is it because of the 

tenants you have in your portfolio, and tend to buy, so you just do not come across 

the issues, or is it lack of tools to look at this performance, or that you just do not 

agree that the tenant's environmental performance is a factor to look at in the 

investment decision making process?

AS I think we may well look at this issue in the future, and the reason we don't at the 

moment is a combination of all of the factors you mentioned above. Yes, on the 

whole the type of properties we deal with on behalf of pension funds are not going to 

be exposed a great deal to the environmental risk of a tenant perhaps polluting the 

ground for example. So from the outset it is not going to be high up on the agenda. 

Secondly, the tools don't exist at the moment, as far as I am aware to measure a
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tenant's environmental performance without doing the work yourself. I think the 

British Standard on the issue could well help, but I would have to know more about it 

before I committed myself. Allied to both of these points is of course the basic fact 

that we have never been trained, nor have we had any necessary requirement, to look 

at what a tenant is doing in terms of its environmental performance. There has never 

been any need to do it, so things are going to take a little time to change around, it 

will take a little while for the concept to be accepted, and then to establish itself in 

these sorts of decisions.

NT OK the last section really looks at some conditions under which you may feel that 

the environmental performance of the tenant is necessary to examine. I am not 

interested in establishing at this point the level of importance of the environmental 

performance of the tenant in the overall investment decision making process. I am 

just interested in whether you feel it would be necessary to take it into account under 

these various scenarios. And then you are asked to rank how important it would be in 

that situation to look at the environmental performance of the tenant. So in some 

scenarios you may feel that the issue is not worth considering, or is relatively 

unimportant, if you do look at it, in others you may feel that it is very important to 

look at the tenant's level of environmental performance.

AS OK yes I see what you mean.

OK well taking them one at a time, I think the first one it is very important to look at 

this issue. Because the underlying growth in an industrial investment comes from the 

land value rather than the buildings on it. Sooner or later you will clear awav what is 

on the site, and start over again. So you will want to be sure that the land value is not 

being impaired bv contamination even though it is the polluters liability. Going back 

to an earlier question the tenant could go out of business, so you could be left with 

the land in a contaminated state. So I would consider this first one a very important 

example of where the tenant's environmental performance is something we should 

look at. We try to stay out of this sort of trouble as much as we can, so we would 

want to know...
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Well given two identical investments and one has a potentially polluting tenant and the 

other doesn't, quite clearly we would want to go for the tenant that is not potentially 

polluting.

NT Do you think with the introduction of these green badges, for example green 

assessments for industrial office properties, and BS 7750 looking at the tenant rather 

than the structure, do you think they will have an impact on your investment 

decisions, will they make your job easier in trying to avoid environmental risks. As 

you said, given that it is fairly difficult to judge the greenness of a tenant at the 

moment, you would have to ask if it had a policy statement, if it had legal compliance 

records etc. if you had a yardstick such as BS 7750......

AS Yes, certainly as I said before that would help. I think that if and when the 7750 

standard establishes itself as an industry best practice then people will begin to look at 

the issues more closely. At the moment it is something that we can't really do, we are 

not experts in that field, and we have not got the resources to look at the issue, so we 

don't really have much opportunity to do anything about it. However, if there were 

these standards available, then it would be much easier for us to get hold of the issue 

and try to build it in to our decisions.

You see in reaching a decision a fund manager would want to demonstrate that he has 

done the job thoroughly and if it is a choice between two tenants, one of whom has 

got the green badge and the other one has not, then he will do the better job if he goes 

after the one with the green badge. It is some sort of classification which he can rely 

on, it helps to quantify the risk. He will also want to tell his client that this is what he 

has done and this is why he has done it. To demonstrate that he has looked a the 

issue, do you see what I mean, the introduction of these standards will allow the 

investor to deal with the issue.

6b) NT The next situation is similar to the sale and leaseback example we discussed 

earlier. It may be that the investment decision concerns an office property, where 

there are extremely low levels of risk associated with the activities carried out on site,
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however, other parts of their organisation may be involved in heavily polluting 

processes off site. Now would this factor mean that you should consider the 

environmental performance of the tenant, of the wider company in the investment 

decision making process.

AS Well as you said earlier, deciding on whether you are happy with their covenant 

will involve a number of issues and it comes down to judgement at the end of the day. 

But I think this is one of those issues which now needs considering. It is difficult to 

say how much importance should attach to it, but increasingly in this day and age, the 

experience of the last few years knowing that tenants can go bust, things can go 

wrong, I think a fund manager will probably become more suspicious and ask more 

questions, one of which I would say will be about the environmental performance of 

the tenant and what potential liabilities there are.

NT That is something which amazed me as an undergraduate reading about 

investment risk appraisal. There seems to be sophisticated methods for analysing the 

risks attached to property investment, and some amount of money will be spent on 

this research, including for example a structural survey, but when it comes down to 

assessing the tenant, the person who is about to pay your cash flow for the next 20 

years, there seems to be a £15 payment to Dunn and Bradstreet and that is it. It 

seems a bit silly to me, but perhaps things are changing now and perhaps this is part of 

the process.

AS Oh absolutely right yes. If it is a major pic then it pretty well goes by on the nod. 

If it is a smaller company or private company it does need exhaustive research. The 

information you get from Dunn and Bradstreet is historical anyway and we all know 

that a company can be drawn up in a number of different ways. Companies which on 

the face of it look as though they are being very well managed can disappear off the 

board in two or three months time.

NT So in answer to 6b it would be relevant to look at?
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AS Yes.

NT Do you want to attach a level of importance to it?

AS I don't think I could, apart from to say that three years ago the answer to the 

question would have been no we do not look at these issues.

6c) NT OK 6c. Again this is relating to the situation where you could have a major 

pic capable of absorbing any losses that you may incur. So you could talk about ICI, 

yes they have got high environmental risks but they could also pay for it as well.

AS Yes that is obviously preferable.

NT So I assume if you were looking at Fredd Bloggs Manufacturers, if they had a 

green badge it would be more important to you than ICI because ICI if they do cause 

a problem can probably pay for it. Whereas if the weaker tenant causes an incident 

they probably won't be able to, so it is important if a weak tenant is picked, to pick 

one that is not going to cause a pollution incident. So it may be more important for a 

weaker tenant to have an EMS than say a larger company.

AS Yes. Yes I agree with that.

NT OK Whether the tenant enjoys insurance cover for environment related loss.

AS I don't think this would be as important to us, if the tenant had this special 

insurance I think it might make us walk away anyway. What are they doing with the 

insurance if they have not got any risks? So I don't think we would be more 

interested in their environmental management practices if they did not have insurance.

6e) NT Whether the lease offers you as landlord protection. Some leases perhaps do 

not offer you protection, it may have been poorly worded and does not cover for this 

type of damage, or it was written before the issues were really considered. Some 

landlords may also feel that the standard lease does not give adequate protection, the
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tenant may have to comply with all environmental legislation but this may not stop the 

tenant from contaminating a piece of land. But some leases may offer greater 

protection than others. It is a very difficult area.

There is of course a paradox here for landlords. How far should landlords go in 

trying to limit their own exposure to environmental risks. They can do this by 

introducing covenants saying that tenants should not be doing this and they should not 

be doing that and as landlord you have access to premises to ensure they are 

complying with the covenants, then as we have found with the NRA who have 

actually tried to prosecute the WDA, will the landlord be responsible. The NRA 

argued that the WDA had control of the drains through which pollution passed into 

controlled water, they argued that the landlord caused the pollution incident, because 

they had some control of the drains. I am very interested in your views and whether 

you have started to deal with the issues.

AS The NRA said the tenant was in breach of its covenants, therefore, the landlord 

should have taken action and because they did not they were prosecuted against?

NT Yes but the action failed. But they had a good go!

AS In the WDA case was it the event that the tenant had disappeared?

NT No the tenant was still there, they are still there now, they are a B2 

manufacturing unit.

AS Why did the NRA go for the landlord, or did they go after both?

NT What they said was that they were not sure exactly where the pollution came 

from at the time they took action. The WDA had developed the site and put in the 

drainage system, and it was they that had a discharge consent from the NRA for 

discharge to controlled water through the open sewers. Within the lease it mentioned 

that tenants must comply with legislation and ensure that no pollution enters the 

stream, but there was a pollution incident and a substantial fish kill. The NRA said
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right somebody has killed the fish, we don't know who it is because we are having 

difficulty tracing it back, so because we don't know which tenant it was, we are going 

after you as landlord.

AS Oh I see. This is something which fund managers are going to have to be wary 

of.

NT Yes absolutely, and again you have to put the risk in context. How many B2 

properties do you buy for funds which are capable of causing these problems? I just 

don't know the answer to that. I mean these uses do exist within institutional 

portfolios but I don't think they are particularly widespread. And not only is it the 

case that you have to own them in the first instance, which is not particularly likely, or 

rather you won't own a lot of them, secondly something has got to go quite wrong 

with the tenant and he has to pollute. So I think it is something that has to be put in 

context, yes there will be a risk of this nature, but how important is it compared to the 

other risks that they carry so it is quite difficult.

6f) NT The indemnification issue comes back to the importance of security of 

income again, who is giving the indemnity, is it ICI or is it Fred Bloggs? There is a 

difference.

AS I would say that if the tenant was a likely polluter then we would be interested in 

getting an indemnity. If this indemnity was not forthcoming then we would probably 

walk away, unless we really wanted the property. If we were going to buy it then yes 

I think it would be necessary to look at their environmental performance.

6g) NT The location of the property is an issue as well, are you situated next to 

sensitive environmental media or not? I have seen in my own work that a tenant may 

be carrying out potentially polluting processes, but he may be situated away from 

sensitive environmental media, in which case the risks are very much reduced. 

However, if you have a tenant which is carrying out similar uses next to a controlled 

water then the risk is probably higher. This all comes down to proximity of controlled
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waters, geological make up of an area and the water table etc. So there are many 

different factors which come into it.

There are various publications, the NRA Groundwater policy and a publication called 

the RPS Manual, which highlight geographical areas which may be of risk, it may be 

that ground water will travel further in those areas taking contamination with it.

AS Once again I think there is a common sense view here beginning to form. We 

certainly look at these types of issues and make a judgement based on these reports. 

It helps us make judgements about what we perceive the risks to be. It is similar to 

the 7750 standard it allows us to form judgements based on information.

But in short we do look at the geographical area and we do think it will make a 

difference.

So I suppose we would be more interested in the environmental management standard 

if we knew that a tenant was situated in a particularly vulnerable area, but I don't 

think we are at this stage yet.

NT The tenant being a mutlinational company or not we have really covered this 

unless there is anything else you want to add.

AS No that is fine.

6i) NT OK 6i) this relates to high yielding lower growth type property. What I was 

getting at here is if you were concerned as a potential investor about the 

environmental performance of the tenant and that this could possibly impact on their 

economic performance, would it impact proportionally more on higher yielding type 

property because their generation of value is more closely associated with the security 

of this existing income, and if the security of this existing income in this type of 

investment is threatened it will have a disproportionate affect on value. A low 

yielding type investment will be concerned obviously with the security of the income, 

but there will also be an expectation of rental growth, suggesting higher tenant
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demand, so any suspicion over existing rental payments may not have such a large 

impact on value. So I am just trying to determine whether you would look at this 

aspect and whether you feel it is relevant.

AS I think that, well there is little doubt in my mind that the low yielders would be 

more susceptible to environmental disadvantages. With the high yielders you tend to 

accept that there is a good deal of risk already reflected in the yield, this will be a 

combination of covenant, location and now a potential for environmental problems as 

well. Depending on what they were obviously you wouldn't trade off a bit of yield for 

a potentially disastrous environmental situation, but you could trade off some yield.

But again we have to consider that the low yielding type property is say warehousing 

property, and we have already established that environmental issues come some way 

down the list there. But you see if there was an environmental risk in that type of 

property then I think it would impact to a greater extent than it would the high 

yielder.

NT Presumably this is because an element of this risk, this environmental risk, will 

already appear in the discount rate?

AS Yes absolutely. It would tarnish a prime investment more than it would a 

secondary property.

NT That's interesting I hadn't thought about it in those terms. I was coming from 

the other direction and saying that OK there are higher risks attached to the high 

yielder but one of these risks is usually attributed to an inferior covenant, and 

therefore, any environmental problems which could undermine this income will impact 

upon the value because the likelihood of attracting another tenant is very limited. 

What you are saying is that if the environmental problems were discovered on a prime 

property, or a lower yielding property, it would have a bigger impact because the 

yield would have to be revised upwards. In the high yielder risks of this nature are 

already accounted for in the high yield.
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So it could be more important that a low yielding property has an EMS tenant within 

it to attempt to keep the yield down.

AS Yes to an extent. I don't think that the adoption of an EMS would necessarily 

keep the yield down in a low yielder. If there are environmental problems found then 

the yield would go up with or without an EMS. I think that investors buy low risk 

properties for just that, low risk, so if an unquantifiable is thrown in like 

environmental risks it ceases to be a low risk investment, and until the 7750 system 

proves its worth the low yielder would not be as attractive. The EMS would not have 

an impact, not at the moment.

So I suppose you could be right looking at higher yielders because here the EMS may 

make a difference. It is still a high risk property but the investor is accepting that, that 

is why he is looking for that property, so anything which can reduce this risk, say 

reduce the environmental element of it. will be welcomed by investors. It will be 

something they can tell the trustees they have looked into, and so it becomes an 

attractive high risk investment, because it has dealt with an aspect of overall risk.

6j) and 6k) NT The next two questions relate to portfolio risk really.

If you were managing a relatively small fund on behalf of a client, bearing in mind that 

environmental risks associated with the environmental performance of a tenant, are 

specific property risks, it may be that these types of issues are more important to the 

smaller fund as opposed to a larger fund. The larger fund can perhaps absorb these 

risks easier. So it may have more of a potential to impact upon return in a smaller 

fund than a larger one.

So really it asks whether the fact tenants of prospective property investments have 

EMSs will actually be more important to different property investors, these property 

investors being differentiated by size.
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AS I think I would pass on this at the moment, but I will get some comments from

my colleagues who may be able to help.

(Comments from colleagues were that in general they agreed with the discussion.)

6m) NT The last question looks at the general economic climate and how important 

the income security is at the moment and to different types of investment in general. 

For example I suspect that income security has become more important in the last two 

to three years than it was in the late 80s. So environmental performance, as a part of 

economic performance, could be a part of this process and become more important 

itself, not just as a result of increased awareness of environmental issues but also 

because it could now actually impact upon economic performance.

AS Well yes I think that is fair comment, we have become much more aware of both 

of those issues over the last few years and so I would go along with that statement. I 

think it comes back to this information we discussed earlier, if we are given the 

information sources to make these decisions then we will make them, because I do 

think that these issues will have an impact on property performance in the future, it is 

just trying to gauge them correctly.

NT OK, well that is about it unless there is anything else you would like to add, 

something that you disagree with or would like to comment on.

AS I don't think there is anything else I would like to add, I think we have been quite 

thorough. But I will get the comments that I have not felt I could answer back to you 

as soon as possible.

The one thing I think I could say is that we will buy contaminated property, we are 

still prepared to advise clients to buy, if we think the deal overall is still going to 

stack up. We will take expert advise on whether a contamination problem is going to 

get worse, or will it leach out, or what. If our commissioned experts are happy then 

we are happy and we will still go ahead if we think it is worth it. So I see much more 

of a common sense view now. There are many investors prepared to buy
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contaminated property as long as we can deal with the risks, can we assess them, and 

if it is worth taking then we will buy.

NT And I suspect that these are the major risks that you deal with as an investment 

surveyor, rather than these potential risks which we have discussed today, such as the 

environmental performance of the tenant?

AS That's right. It comes back to the fact that few of our properties would actually 

be let to manufacturing type user. But you did actually pick out the sale and 

leaseback deal which is something we will have to look at.

NT OK thank you very much for your help. 

END OF INTERVIEW
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Interview with Anon Surveyor 2

Date: 23/11/94.

Interview time: 1 hr 20 minutes.

See original questionnaire for answers to the first page questions.

la) NT OK what we are looking at here is have you allocated less money to 

industrial type property because of the potential environmental risks associated with 

it, compared to other types of property.

AS No. That would not determine weightings in any particular sector, all it is going 

to do is make you decide whether you want to buy a particular property with 

particular problems or not.

NT So it would relate to stock selection rather than fund strategy?

AS Yes. In practice what has happened is that, after the initial hands up in horror 

when the initial environmental legislation broke out, things have calmed down. The 

market has now adjusted and is prepared to invest in contaminated property provided 

they are satisfied that sites are being cleaned to the best possible level, and provided 

the pricing of that property compensates for it, because it is undoubtedly true that 

there is a discount for contamination, irrespective of whether the cleaning process has 

been efficiently done or not.

NT Is this usually reflected in discount rates, is this how it is usually adjusted for it? 

AS Yes that is basically what happens.

There are certain funds which will not touch contaminated properties at all, they are 

just not interested. It has been made clear to us by trustees or investment committees 

that they don't wish to invest in property which has been contaminated. Others, of 

course see it as a means of achieving better performance by the extra yield that you
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get from it. Even they I suspect would probably only want a certain percentage of 

their portfolio on contaminated land.

NT Have you had any pressure from trustees concerning buying property which is 

occupied by tenants that are more environmentally aware than others, or green 

buildings for example?

AS To actually invest in such buildings that do have such tenants, green tenants? 

NT Yes.

AS No. I can't say that there are any definite strategic instructions given to us from 

any particular fund along those lines, but there is no doubt about it you get a feeling 

over time with a particular set of trustees that they might like to have such a building 

in that portfolio.

But I am very keen not to buy buildings on trustees whims. I like to buy buildings 

because of hard-nosed investment decisions. If a trustee is interested in buying a 

particular type of property, with a particular type of tenant in it, it is nearly always the 

wrong reason for buying a property. So I am always wary of trustees and their whims 

on investment decisions.

Ic) NT Are you more concerned with specific risk factors or market risk factors 

when looking at the investment risk of your portfolio?

AS I think it is about a 50/50 split, because you can't disregard either. Market wide 

factors are important, because if the market decided that contaminated property 

should be discounted, and one sees that as a worsening problem, clearly one would be 

unwise to put a lot of money into a sector which is going to deteriorate. Equally 

when you look at specific risk factors you have got to be very certain that the 

properties you are considering have had any contamination problems resolved. So 1 

think you have got to look at both sides of it.
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Id) AS Is our portfolio adequately diversified, and therefore, we need not worry 

about specific risk factors?

This kind of question seems to me to be very much suited to the large life companies 

or the very large pension funds where risk analysis, in my view comes more important 

than in the size of funds that we are typically dealing with, which range from £20 

million to the largest of around £150 million. For them it becomes very fine levels of 

risk analysis which frankly don't really apply to funds of our size. Our view is that 

stock selection easily out-rides every other consideration when we are dealing with 

the funds we are talking about. We obviously do risk analysis, but it is not 

sophisticated.

It is quite difficult to diversify. If you have 30% of your fund in industrials and your 

largest fund for the sake of argument is £100 million to achieve a wide diversification 

in only £30 million worth of industrials is actually quite difficult to do because you 

have not got the size and the spread. As I said specific risk factors are far more 

important to us.

NT OK, section 2.

2a) and 2b) AS Well, what we have done is to ensure that we don't have high levels 

of environmental risk within our portfolio. So we have actually analysed any 

properties where there are potential risks of environmental problems, and in fact we 

have not come up with any significant levels of risk.

2c) NT The process you mentioned there, I presume would look at ground 

contamination, would it also examine what the tenant does on site today?

AS Well we don't have any heavy industrial uses in our portfolio. 

NT Do you have any manufacturing in your B2?
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AS No, well we may have one or two tiny units, but there is nothing really big. In 

none of our portfolios I think there are no heavy industry uses. Most of it is B8 

warehousing.

NT So the overwhelming majority of your 20% in industrial is made up of B8 type 

units?

AS Precisely.

NT OK. Which if any of the following have been adopted?

2b) AS Are environmental investigations carried out on site on properties which are 

about to be acquired? Yes, in all cases where there is any potential risk identified. So 

if we bought any land, in terms of industrial properties, but we wouldn't do it if we 

were buying a High Street shop though. We would definitely do it if we bought an 

industrial property, and it would take the form of an environmental audit, they would 

look at old OS maps and look at planning history for example.

NT If that investigation threw up potential problems would you then investigate the 

land, or would you just pull out altogether?

AS Almost certainly the former. Depending on how much we liked the deal I 

suppose.

2c) NT OK 2c

AS Would these investigations include an assessment of the occupying tenant's 

potential to cause environmental problems?

Yes. For industrial and warehousing yes. We rely on the whole on one firm, which is 

actually called RPS, to do environmental work. And they advise us accordingly.
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NT And RPS will go in and have a look at what the tenant was doing? 

AS Yes.

2d) NT If you had a situation where you looked at what the tenant was doing, say it 

was an industrial property of some description, and they looked at what the tenant 

was doing, would that involve any examination of the tenant's management structure? 

Whether they had an environmental management system for example? Or would it 

just be concerned with the activities that they were carrying out?

AS Well we haven't got that far yet, because we have not had to do it. We have not 

purchased a property where there has been a real risk from pollution. So I wouldn't 

be too sure. I suspect we would go into whatever detail is required if RPS brought 

our attention to it.

2e) AS Are environmental investigations already carried out on sites which are 

already in your ownership? The answer to that is no. But what we have done is go 

through the properties within our portfolios very carefully to determine whether any 

of them are really seriously at risk or not.

2el) 2f) 2g) 2h) NT The following questions will not really apply to your situation 

then.

NT OK. We can go onto leasing practices.

3a) and 3b) AS When new leases are drafted, do they reflect environmental issues? 

What examples do you have in this situation?

NT There may be in a lease a very restrictive user covenant. The user covenant may, 

instead of saying any use within Use Class type Blc, it will restrict it to the type of 

use which is actually being carried on in order to avoid the tenant being able to begin 

using the premise for a potentially contaminating use, or a schedule may be attached
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to the back of a lease which states that the building cannot be used for any of the 

following purposes.

AS I am unsure on this exact point. We obviously use some of the best solicitors 

available, and I would be very surprised frankly if attention had not been drawn to the 

issue. But again the majority of properties which we hold for clients do not fall into 

that type of category. But I do see what you mean. Well I suppose you could have a 

distribution warehouse couldn't you?

NT Exactly, there are a couple of examples that I have seen. OK the main use is 

distribution and storage, which doesn't in itself highlight any potential problems, 

unless of course you are storing pretty dangerous stuff. But ancillary to this main use 

you could have the carrying out of maintenance and repair of vehicles for the lorries 

delivering the goods. This maintenance and repair of vehicles can be a contaminative 

use, it could involve the storage of chemicals, oils, diesel, petrol, it could involve the 

creation of noxious waste, and it could involve dirty foul run off after washing down 

trucks for example. This could be undertaken within the B8 use.

AS Yes, I see what you mean.

3c) Are there restrictions on sub letting and assignment?

Well as I said before, I am not aware of any restrictions relating specifically to 

environmental issues.

3d) We would obviously want to be satisfied that any new occupier is not going to 

cause contamination problems. In the same way in which we would not want them to 

carry out any illegal use on the site, so yes it is a common sense approach.

3d) I am pretty sure that the lease specifically mentions environmental legislation, as 

opposed to just all legislation.
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3e) The answer to 3e is yes.

I can't think of any others at the moment, OK?

NT Yes, that is fine.

4a) AS As far as warranties go, I don't think vendors are prepared to give warranties 

or indemnities. What they are saying is you do your own survey and find out what 

you can. The warranties that you get are from the RPS consultants that you employ, 

it is not from the vendor.

4b) AS Warranties from the tenant?

NT In terms of yielding up the property, does it have to be in the same state as when 

the tenant took over the property?

AS I am unsure about this point, I am not quite sure what we do. I can see it being 

carried out on a new lease, but I imagine it would be very difficult to do on existing 

leases.

4c) Are inspections planned, or do they already occur of premises at the termination 

of a lease? Well, they don't at the moment because we do not have sites in our 

ownership which are heavily contaminated. But I imagine you would do so if you had 

a problem. I think this kind of thing will come in more and more.

NT OK we can move on to the next section if you like.

5a) AS OK Do we consider the environmental performance of the occupying 

tenant? I think it would depend here on whether the tenant in question is capable of 

causing environmental damage. If the tenant is capable then this would certainly be 

taken into account when we go through the stock selection process.
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NT Along with this would you also consider the tenant's legal compliance record, 

has it caused any pollution on the site before on the site, or on another site, would 

that influence, in terms of this tenant has done something wrong he could do it again 

or whatever.

AS Well yes it must do. If the tenant is less likely to cause environmental problems, 

whether this be by not carrying out these types of activities in the first instance, or by 

having a very good management system and compliance record, then I think we 

would favour this investment. We would obviously attach more weighting to the fact 

that it was a clean tenant rather than having a management system, but the 

management system would certainly not be ignored.

I think it would also come down on the way in which the lease was worded. You 

would also want the correct drafting to make sure you had the rights to come back 

after the tenant in the case of environmental damage. I think you would take your 

real comfort from the fact that, if you had a good tenant that is, the tenant was 

financially sound enough to carry out whatever repair work is required. So I think the 

main things I would be worried about is that the lease gives adequate protection to 

the landlord. It would be not so much the track record of that tenant.

5c) AS When you say would a demonstrably poor environmental performance on the 

part of a tenant.. is that elsewhere, you know on another site?

NT Well we do come onto that situation later. In this situation I am interested in 

your views if it was your site where the tenant was not complying with legislation, for 

example, skips are kept unsecured with waste going everywhere, the site looks untidy.

AS In that situation I think I would be very cautious. I would say it could prevent us 

from purchasing a property.

5d) AS Yes is the answer to 5d.
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5e) AS In terms of bid price, yes it already does. There is unquestionably a discount 

for contaminated land already.

NT Do you think the market will become or is becoming sophisticated enough to 

discount for future environmental problems in the same way that it does for existing 

contamination? So in the situation where we have just described where you have a 

tenant which was demonstrably poor in its management practices that was leaving 

waste lying around etc. As you said you would be cautious, would this be reflected in 

yield on discount rates, as it does with contaminated land? Are we at this stage or do 

you ever see it coming in the future?

AS Well I think what it really does is influence whether a property is marketable or 

not, rather more than the price structure. Because I think that most people would be 

very cautious about buying any property where they felt that there was a risk of 

contamination which is not a resolved issue. And I think many people are prepared to 

buy contaminated sites today provided they are comfortable that all the correct 

measures have been taken to clean the site, or to make it institutionally acceptable by 

containing the contamination so that it does not pose a threat.

NT So any potential problems are going to be considered but not necessarily in the 

pricing structure but by putting people off buying the property, and this is because the 

cost of clean up, if it does occur, is unknown, therefore, unquantifiable, therefore, 

more risky.

AS Absolutely, yes. It is an unknown quantity isn't it, you don't really know what 

you are letting yourself in for, and as the liability could ultimately rest with you the 

freeholder why take the risk? If you can go and buy a site next door which does not 

have that potential liability you will buy that instead.

5f) NT 5f.

AS The answer to this is possibly. I do not know enough about British Standard 

7750 to know whether it is a meaningful standard or not.
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NT If it proved to be a meaningful standard, it had received a good press, would it 

then influence you?

AS Yes it would certainly influence us, but again you are not going to rely on that, 

you are going to rely really on the protection you have under, either warranties from 

your environmental consultants, or from the wording of the lease. But it will certainly 

help.

NT So again it could have an impact on marketability? The product could be more 

attractive.

AS Yes, although I don't think it is going to make an enormous difference.

NT The last group of questions I have introduced some scenarios in bold. For 

example the first one is a situation where you go along to a potential property 

acquisition and the tenant is undertaking activities which could result in environmental 

damage. What I would like to know is whether in that situation you would consider 

the environmental performance of the tenant in the investment decision making 

process. The level of importance is not aimed at determining the level of importance 

to the overall investment decision making process, it is trying to establish under which 

of the following circumstances you would consider it important or unimportant to 

consider the environmental performance of the tenant.

AS Yes, OK

6a) Well the first one would lead me to say that the environmental performance 

should be included in the investment decision making process, what do I do with the 

ranking again?

NT If you think that it is important to consider the environmental performance of the 

tenant in this situation then obviously tick important. But it is not asking you to rank 

how high up the overall investment decision making process it should come, it just
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asks you to say whether it would be important or unimportant, in that particular 

scenario, to include such a factor.

AS Ah, I see. Then it would be important to consider it, definitely.

6b) AS Does the parent or subsidiary.... Ah this is the situation which we discussed 

before.

NT Yes, so if the tenant had potential environmental problems off site it could 

potentially undermine their covenant.

AS I would consider it, but I would probably rank it as not important. But it 

depends, if they had an abominable record I suppose you might put that as important, 

it is going to be one of those two, it is either important or not important. I think we 

would look at each situation on its own merit, and looking at your discussion point it 

does make absolute sense. If they were a marginal tenant and we knew they were in 

serious problems in terms of other sites, I suppose I would say then it would be 

important to include it in the overall investment decision making process. That aspect 

I think would actually make me say important.

6c) AS This next one is the sort of detail you would go into if you found there to be 

a potential problem. It is the sort of question you might well ask, so I think that may 

well be important. And if the situation was that there was no insurance I think the 

environmental performance of the tenant should be considered in the overall 

investment decision making process, but I don't think it would be important to 

include, because as I understand this insurance is pretty difficult to get hold of 

anyway.

6d) AS This next one would be very important if you knew you had a tenant that 

could cause environmental damage. It would be reasonable to then enquire about 

environmental management if the tenant could cause damage.



Neil J. K. Turner. 1995. 306.

I think most investors are concerned about the whole environmental issue now, but it 

still comes second in ranking to the overall investment.

NT I get the impression that the fundamentals of the investment have got to stack up 

anyway. Then you look for things like the environmental performance of the tenant, 

or the condition of the land etc. Most of the investors that I have spoken to are now 

beginning to look at this very seriously.

AS Why buy problems when it comes down to it when you don't have to buy 

problems.

6e) NT In this situation the lease does not offer you the protection that perhaps you 

would like, would you then look to environmental management as a possible solution?

AS I think first and foremost I would be interested in the lease, if this didn't protect 

our clients I would have to say we would be very reluctant to buy. However, the 

environmental performance could come into it depending on how much risk our client 

was prepared to take on. I would say that if a tenant was carrying on a use which had 

a potential to cause a few problems in the worst case scenario, you know they would 

have to spill everything and discharge everything, to cause any damage then this 

would still be fairly low risk. And if that tenant could show us an industry wide 

standard and say OK if we do everything wrong there could be a few problems, but 

look at our track record, look at our commitment, then I think that would influence us 

and we would be prepared to take a view.

NT So the less protection the lease provided the more important it would be for you 

to investigate the tenant's environmental performance?

AS Yes.

6f) AS If we did not get an indemnification from the tenant, which I don't think we 

have ever received, then the tenant's performance becomes more important, yes I 

would agree with that.



Neil J. K. Turner. 1995. 307.

6g) AS Again if the tenant was capable of causing damage this factor would increase 

in importance. You obviously do want to have properties in your portfolio occupied 

by tenants which can pollute, which have sloppy procedures, and which are located 

near to a river which is protected by the relevant legislation.

6h) AS If the tenant was a small company and capable of causing problems then we 

would obviously be very interested to know what would prevent that company from 

causing problems. We would look to the lease, the location of the property, and yes, 

I think it would be relevant to consider the tenant's environmental performance also.

6i) NT In this question I am looking at the environmental improvements of a tenant 

actually having an economic advantage for the tenant. For example, with lower 

energy requirements, lower waste disposal costs, and a better press, and a competitive 

advantage, this could help the tenant economically, and therefore, make an income 

stream in a high yielding investment more secure. In this high yielding property, 

generation of value is very much related to the security of the income stream. In the 

low yielding property it is perhaps not quite so important. Therefore, where you have 

a high yielding property will it be more important to examine whether the tenant has 

got its environmental effects in order?

AS I don't think this would be a factor. The higher income stream property will be 

high yielding for all sorts of different reasons, its age, location, tenant, access etc. etc. 

I think that to a large extent the tenant's potential to cause environmental problems 

will be built into this yield. I think it would take more than a British Standard say on 

environmental issues to make this yield move back in. It would not be considered as 

influencing that yield at this stage. Also the low yielding property might benefit. If a 

tenant had, on top of all the other virtues to be occupying a low yielding property, had 

such a British Standard, for example, then it could make it even more attractive.

NT So you wouldn't be more interested in the tenant's environmental performance in 

a high yielding property?
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AS We probably would, because these are the types of property that have the 

problem tenants in them. But all I am saying is that I don't think it would be more 

important than the other types of property, and that at the moment it wouldn't 

influence the yield by a great deal if at all.

6j) Yes this would certainly have a bearing on whether we look at the environmental 

issues. If we are buying property for one of our small funds, the purchase of an 

industrial estate or large industrial property could take up to 10 - 20% of the fund. 

Now there is no way that I can expose that level of the fund to environmental risks of 

any nature, even if the rest of the deal looked very exciting. Now the major 

institutions are obviously not restricted by such concerns in the same way. They can 

make the purchase and absorb the risks within a much larger portfolio mix. They are 

not constrained to the same degree.

6k) AS I think the next point is a valid argument, although I would not know where 

the environmental performance is going to come in exactly.

NT Yes, I know what you mean, I am really looking for the views on the concept 

really. It may be that if industrial type property became particularly attractive for 

whatever other reason, then investors would begin to look at this issue more closely 

because they will be buying more industrial property.

AS Yes, I think they would. None of us are experts in this area by any means.

6m) AS Again I do not see exactly where the environmental performance of tenants 

fits in, but I understand what you mean. However, I don't actually think it will 

become this sophisticated, we will look at each proposition as it comes along.

6n) NT OK if there is nothing else we can finish off at this point, thank you very 

much for giving up your time, I have found it very useful.
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AS I have also found it useful.

END OF INTERVIEW
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Interview with Anon Surveyor 3 

Date: 15/11/94 

Interview time: Ihr.

NT Basically what I am interested in is whether you as advisors to property investors 

are concerned with a tenant's environmental performance, and if so when, and does 

this concern just relate to a particular type of property. The definition of 

environmental performance I have included on the front page. The questionnaire 

really relates to the industrial classes of property, which I have taken to be Bl, B2 and 

B8, but other property types will probably come about during our discussions. And 

so the idea of the interview is to determine whether this performance in your view 

should form part of the investment decision making process.

AS Well the size of the property portfolio we manage is £1.5 bn.

NT Do you have an idea on the breakdown of that figure, the amount which is 

invested in industrial property?

AS It will vary from fund to fund depending on the objectives we are trying to 

achieve. But broadly speaking it will probably be about 20% I imagine by value. You 

know some will have more than others but it is around this figure.

NT Do you know the breakdown of that 20%, would a lot of it or any of it be in B2? 

Or would almost all of it be in B8 or Bl?

AS It will be a mixture, we don't have a set amount that we have to be exposed to. 

As an investment house we don't tend to buy pure distribution property, so we will be 

exposed to light industrial general industrial, and warehousing, but not the big 

distribution type units.

NT So you have got general industrial within your portfolio, and Bl, whether it be 

Bla, Bib or Blc, and some B8 but not a massive amount.
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AS Yes, that would be about right.

la) and Ib) NT Strategy. Has there been any alteration to fund strategy due to 

environmental developments? For example, have environmental issues made you 

reduce your exposure to property, or have environmental risks made you reduce your 

exposure to industrial property in particular?

AS The basis of our sector allocation will be derived from our perception of total 

returns for those sectors over the 5 years - we tend to have a five year forecast. And 

so if we perceive the total returns from industrial will be good over the next five years 

- relative to the other two classes - we may wish to be overweight in the industrial 

sector. What we wouldn't do I think is say well the environmental problems per se 

could cause problems therefore we shouldn't invest in industrial, we would come 

from it the other way we would say well if the performance is there that is what we 

are looking for we will buy industrial. Where the environmental risks will certainly 

come into play is at the stock selection level, this is where we will select out the 

environmental risks.

Ic) NT Are you more concerned with specific risk factors or market wide factors?

AS Well we have a whole philosophy, which broadly speaking covers both, we have 

a forecasting service which looks at the potential returns from the various sectors, and 

also by region, and that acts as a benchmark against which we will be setting our 

sector allocation. And then within that if we want to buy, say, prime retail, we will 

then have a second tier which is a stock selection process which we call "hurdle 

rates", which means judging the performance of the particular assets against which we 

would anticipate an average property in that sector, in that region would perform at. 

We would then adjust the rate of return we would expect from our perspective 

investment to reflect the risks of that particular property. Like it may be over-rented 

to a poor covenant. So we actually have a risk adjusted target rate and we judge it 

against that, if it passes then we proceed if it doesn't then we don't. So there are a 

number of levels which we look at which includes specific and market risk.
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Id) NT It is probably caught up in the answer you just gave actually. Do you 

consider your portfolio is well diversified and therefore specific risks are less 

important?

AS Well we operate a top down approach and we look at the macro level before we 

focus down on to individual stock selection. It depends what specific risks you are 

talking about. Certain fimds will have performance objectives which will mean that 

they will have to invest in slightly riskier properties in order to achieve those returns. 

At the stock selection level again we will select properties where we believe we will 

deliver the performance to meet our objectives. That said of course most of our 

clients are pension fluids which are quite risk averse. But presumably you are only 

talking about environmental risk factors?

NT No I am really concerned in the general specific risk factors, and then I will move 

onto the environmental risks. It may be that the funds and property advisors that I 

talk to that are of a smaller nature, they have quite small portfolios, will be generally 

more concerned about specific risks as opposed to market risks. And then by 

definition will be more concerned about the environmental performance of a tenant, as 

opposed to a larger fund that has the attitude that our portfolios are relatively well 

diversified, we can absorb the poor environmental performance of a tenant in the 

overall scheme of things much more efficiently then a smaller fund.

AS Yes that is true and I have an analogy. I am at the moment looking at the 

covenant strength of tenants across the portfolio that I work on. We are grading the 

tenants just into bands based on their covenant strength and where I am looking the 

slightly riskier covenant band, I am looking at how much 5 of my fund is exposed to 

those kinds of covenants and within those covenants is there any one tenant which 

constitutes more than 1.5% of my fund. These are the ones I will want to watch 

closely. In a bigger fund you can be a bit more relaxed about that because, you know 

when you look after a smaller fund you have to watch things like that very closely 

because you have fewer tenants and it is therefore more risky.
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NT I think that answers Icl and Ic2 actually.

2a)and 2b) NT Existing Practices. This section really looks at whether you are 

trying to limit/control the amount of environmental risk which is in your property 

portfolio, however you may do it.

There are three parts really. Whether you look at the site before acquisition, whether 

you look at what the tenant is actually doing within the property and finally whether 

you consider the tenant's environmental management practices as a kind of third step.

So 2a) Do you consider it important to look at environmental issues before you 

acquire a property?

AS Yes, very much so. I think when we acquire industrial, or indeed office 

properties, we would always commission a desk top study in the first instance, 

depending on what that showed we may either not wish to proceed or perhaps carry 

out a few more specific tests to answer a few specific questions.

NT And depending on the results of the desk top study you would then investigate 

the site physically?

AS Correct.

2c) NT Would these investigations if you were to investigate the site include an 

examination of what the tenant was actually doing. And when you were undertaking 

the desk top study would you also want to know what the tenant was doing on site?

AS Yes I think on the whole we would. I think intuitively one does tend to notice 

potential contaminative uses and so those are the ones you will have a look at closely.
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NT If you were suspicious of the use, i.e. you thought that it may be a contaminative 

use, would you look at the use yourself or would you commission auditors to have a 

look at it.

AS Yes, auditors. We have no expertise in the environmental field so we would 

always commission someone else to do it.

2d) NT Do you know whether those investigations extend to look at, not only what 

the tenant does, but whether the tenant has an environmental management system?

AS I don't know that it would be completely ignored, but I think it would depend 

upon what our original concerns about the site were. Are these concerns more 

historic, about what has been done in the past, or are they present concerns, about 

what the tenant now does. But I don't think it is something we look at as a matter of 

course. It is not normal practice.

2e) 2el) 2f) 2g) 2h) NT The next few questions look at the existing properties you 

have in a portfolio, and whether you undertake examinations of those in the same way 

that you do for potential acquisitions.

AS Certainly when we are considering selling a property we would carry out a desk 

top assessment on that property because we want to know whether there is a high 

amount of environmental risk or not. This we would need to know if we were to 

offer it to the market. So you anticipate the questions of potential buyers.

As far as existing holdings are concerned, we don't test all industrial properties, 

because of the costings. But if individual fund managers felt that one or two 

properties in their portfolio could be risky in environmental terms they would 

recommend to a client to have them commissioned. So I don't think it could be a 

blanket lets look at all our properties, it will be more selective.

3a) 3b) 3bl) 3c) 3d) 3d) 3dl) 3e) 3f) NT Section 3 the leasing practices.
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When new leases are drafted do they reflect environmental issues? For example, it 

may be that you have decided to have more restrictive covenants so that a tenant with 

a bl use you actually are quite happy for him to carry on Bla but would be less 

happy for him to carry out B Ic.

AS In terms of asking the tenant to comply with all legislation that will be worded so 

that it includes the Environmental Protection Act. It will certainly be drafted to 

include all environmental matters as opposed to standard legislation.

NT Has this something which has been developed in the last few years?

AS I think so, it has flowed from a general awareness of property investors' potential 

liabilities.

We will not normally want to restrict the user covenants unduly because it has an 

impact on values. And our restrictions that we do have will tend to reflect planning 

restrictions rather than environmental considerations.

NT Have you become more concerned about the type of processes which are 

permitted to be carried on within the property, say for a Bl or a B2? As you have 

said, due to the rent review repercussions you do not wish to restrict through 

covenants what tenants can and cannot do, but is it the case that you are still actually 

more concerned about what the tenant can and cannot do on a site than hitherto?

AS As a landlord you always have to have regard to how a property is being used. 

You always tend to focus on a matters of disrepair. And I think it is perhaps fair to 

say that if we were to notice things that we felt were environmentally damaging we 

would pick that up perhaps more now than we used to, because we are more aware of 

the potential liabilities. In general terms the use of the property is down to the tenant 

as far as we are concerned. As pension fund advisors we limit our exposure to 

companies which mav not have good environmental practices bv tending to have what 

I would describe as good quality tenants across our portfolio. One would hope that



Neil J. K. Turner. 1995. 316.

modern well run companies will have parameters which will reflect a decent use of the 

property. I think we would be more concerned if we were specialising in high yielding 

industrial property where the practicalities are you have got small companies or 

companies which may be dealing in very old properties, and they may not have 

enough money to spend on quality control, then the risk would be greater. The kind 

of institutional grade property that we transact with is not so much of a problem I 

would imagine. But you never know the risk that might be lurking there.

NT 3c looks at whether there are restrictions on subletting and assignment. Again as 

an advisor to landlords I am interested in whether you would accept certain tenants.

AS This is similar to the last question. It is the investment criteria which are the 

overriding points to consider. But if we could be more careful without impacting on 

this then we would.

NT Question 3e). Usual standards apply I presume. 

AS Yes we always have rights of access.

NT Section 4. Warranties and indemnities. This asks whether you actually seek 

them when you are purchasing a site. 4a) Do you require a warranty as to the state 

of the land or an indemnity against losses which may occur due to the state of the 

land?

AS I think if we are buying a new property which has been recently developed, then 

we seek a number of warranties from the developer which would encompass design 

etc. It may be that the developer will have commissioned an environmental report in 

which case you will seek to benefit from that commissioned work. Quite often that is 

as much as you can get.

4b) NT Are indemnities sought from the tenant in relation to the state of the land 

when they go into a property and when they come out of a property, in terms of 

yielding up a property in the same state as it was when they took occupation?
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AS In terms of environmental problems? 

NT Yes.

AS I don't think we do as a matter of course. Perhaps because we have not had too 

many lease renewals across the portfolio. I think that is something that perhaps we 

should be doing.

4c) NT The last question just goes on from that really.

AS Yes, as and when a lease expires we will always have an inspection, and draw up 

a schedule of dilapidations as appropriate. So if there was anything visible in terms of 

pollution it would be picked up at that time. But it is more of a property nature than 

an environmental one.

NT Section 5 looks at environmental management.

5a) and 5b) Going back to the environmental performance definition that we worked 

with before, would you consider the environmental performance of the tenant when 

making an investment decision at the stock selection level?

AS Yes we would. If we were buying something where we had carried out a desk 

top study and that was OK. but the use of the property by the tenant was such that we 

commissioned an environmental audit which came up the result that, yes, they are 

carrying out these nasty activities, but they are doing them very well and in a manner 

which is in accordance with best practice then we would still go ahead with the 

purchase. So in that sense we would have checked on the individual tenant.

NT So it a combination of when undertaking an environmental audit of the site and 

undertaking a separate investigation which could come later. And again it is 

commissioned work, carried out by environmental auditors?
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AS Yes.

5c) NT Would the results of this audit prevent you from purchasing a property, if 

you were not happy with the way the tenant was carrying out its activities?

AS Yes it could do.

5d) NT Would it influence your risk assessment?

AS Yes.

NT How would you do that? I am interested in whether you look at the potential 

cash flows of the property and add another risk premium on, or is it more arbitrary 

than that you just knock a little off the end value? So how do you consider it as 

opposed to whether you consider it or not?

AS Ultimately it will be reflected in ... you know I was talking about our hurdle rate 

which would mean that a risk factor which would be priced into our target rate of 

return for this property. So if we had two properties side by side and one was clean 

and one had a tenant that was potentially causing damage, then the realisation price 

when you come to sell it in five years time will be lower for the one with the risky 

tenant inside, rather than the clean tenant. You then have to say what is the chance of 

that happening, and this will be a little bit arbitrary, so you may say there is a 10% 

chance of this happening. And if it did happen what would be the likely reduction in 

value? So lets say that the reduction in value was a 1% yield and you have got a 10% 

chance of that happening in crude terms then you would add 0.1% to your target rate 

of return. Roughly speaking. But I don't think we actually do this, this is not 

something we actually often come across. We generally avoid these type of situations 

where we perceive the risk.

5e) NT The last question is would it affect your bid price for a property? But I think 

we have answered that.
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5f) The next question looks at whether the British Standard on environmental 

management systems or indeed the European equivalent would give you any comfort 

in terms of the environmental performance of the tenant. So if that was an issue and 

you had two tenants that were both potentially causing problems and one had a 

certified EMS and the other did not, would that impact on your DCF calculations?

AS Yes I think it would. If we can say that this standard is an industry benchmark, 

and this tenant is complying with it. then that has to be a property which will offer us 

less of an environmental risk than the other, than the property occupied by a tenant 

which does not comply to this industry benchmark.

6a) NT In the last group of questions I have introduced a number of different 

scenarios that may be involved. They are asking you to indicate under which 

circumstances you feel the environmental performance of a tenant should enter into 

the investment decision making process. So we are trying to find out under which 

circumstances investors feel it is important to look at the issue which we have been 

discussing.

So if we look at the first one, whether the tenant through the activities and processes 

carried out on site is capable of causing environmental problems, would that then 

mean the environmental performance of the tenant becomes an important 

consideration?

AS Yes, it would. I presume here we are talking about buying a prospective 

investment.

NT Yes, that is right. You are faced with an investment decision at stock selection 

level and these are the different scenarios. And the very important to not important at 

all is attempting to get at how important these different situations are. It may be that 

the first one is the most important, you may say well obviously if the tenant is capable 

of causing environmental damage then the environmental performance becomes 

important.
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AS Yes I see.

NT The important not important etc. is not trying to say how important it is to the 

overall investment decision making process.

AS The first one is important then.

6b) NT The second one looks at whether you consider the environmental 

performance of a tenant off site. It may be that a tenant is occupying an office 

property of yours, or your clients, and is therefore not potentially polluting. But off 

site it could occupy other premises where it manufactures asbestos, and this could be 

potentially contaminating and lead to potential financial difficulties for your tenant. 

Would you if you found yourself in this situation consider the environmental 

performance of the tenant?

AS We wouldn't normally pick up on that no. There is only so far you can go on 

these things.

6c) NT Is the tenant in a position to absorb environment related loss? Would this 

impact on your decision of whether to include an assessment of the tenant's 

environmental performance? There may be a difference in their potential to absorb 

environment related loss which could act as buffer before you as landlord would have 

to pay.

AS Again, we would focus on their ability to pay rent. We will generally select 

companies that we feel comfortable with in terms of their ability to continue paying a 

rent. So that would be covered under there really.

6d) NT What about whether the tenant enjoys insurance cover for environmental 

damage? Could this influence your decision of when to look at the tenant's 

environmental performance.
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AS I think that could be of interest to us, if we found ourselves in a position where 

we had a tenant that was giving us concern. Maybe they don't comply with the 

British Standard but they have insurance, this would then mean that the lack of the 

standard would be less important to us.

6e) NT The lease considerations.

AS Yes I think that is part of our standard drafting. We would want a tenant to 

indemnify us against environmental claims and again if this was not present, say we 

had a poorly worded lease or an old lease and we did not have this protection then we 

could be more interested in the tenant's environmental performance.

At the end of the day the value of these indemnities relates to the financial soundness 

of the company anyway so I am very careful of these.

6f) NT So if there was a lack of indemnification anyway, bearing in mind that you do 

not value them too highly anyway, and the tenant instead of indemnifying you for 

example, had an EMS, would it be more attractive than a similar investment where a 

tenant had no EMS?

AS Yes, I think it would have to be.

6g) NT The location of a property. If it is next to sensitive environmental media 

would that suggest that the environmental performance of the tenant would be a 

material consideration as rather than in the situation where the locality was not 

sensitive?

AS Yes. Our initial investigation will pick up on this point as well. It will highlight 

whether it is a high or low risk site. And ves the environmental performance of a 

tenant will become more important to us if we were next to a watercourse, then it 

would be important to look at the tenant's use and what its management practices are 

like.
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6h) NT Is the tenant a large multinational or a small company?

AS That is relevant to us in terms of rental payments. It goes back to what I said 

before, we are interested in the financial soundness of the tenant, if this is not very 

good then we will look for other things, which may include the tenant's environmental 

performance.

6i) NT Higher yielding lower growth type properties. This is trying to establish 

whether an EMS would be more important to a high yielding property because of the 

generation of value. If the EMS gives some support to the present cash flow from an 

investment, then because the security of the existing income in the high yielding 

property is more important than in the low yielding property, it could be that the EMS 

is more important in this situation. A high yielding property in the Welsh Valleys 

probably has a lot of its generation of value from its existing income, as opposed to a 

city office property which may have a larger part of its value attributable to future 

rental growth prospects for example.

AS If we are just talking about industrial property then you will find that the lower 

yielding property will tend to be occupied by stronger companies. And these may 

well have an environmental policy and are better run. Higher yielding industrial 

properties will generally be occupied by smaller companies. The fact that they are 

occupied by these types of companies will mean that potentially there is going to be 

environmental risk there, and this could be in the price, or return required, already. 

So it is a case of who occupies the properties that will determine whether 

environmental risk is there or not, rather than whether it is high yielding or low 

yielding.

6j) NT This looks at the size of the property portfolio. Would you tend to be more 

concerned about the environmental performance of tenants in a smaller portfolio 

which say had 5 properties in it, as opposed to a larger one which say had 25 

properties in it? Because specific risks tend to be more important to smaller funds
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than larger ones. So the existence of an EMS or not could be more important to 

smaller funds than larger ones.

AS What I wouldn't like to sav is that we would use greater due diligence when 

providing advice for a smaller fund than we would for a larger fund, because that is 

not the case. But I take your point in that in the smaller fund potentially of 

environmental exposures could be even more critical because in percentage wise it 

will have a bigger impact on the performance of that fund. But in practice we use the 

same approach when we are buying for anyone.

6k) NT The structure of the fund. It may be that industrial type property for 

example is set to perform particularly well in the short term. Your econometric 

modelling may suggest that. And therefore you may wish to be overexposed to that 

sector, would that suggest that because of the environmentally riskiness of the 

investments that you would then be buying you automatically become more concerned 

about the environmental performance of tenants, and would you see this as a way for 

holding environmentally risky assets without carrying the high environmental risks 

which may be associated with the type of uses.

AS Well we are going to have regard to environmental problems anyway whether we 

are over or under weight in industrial. But it would be fair to say we would look at 

the issue more closely if we are buying a lot of industrial and we would probably 

develop an expertise. But it is an interesting point that you could carry less 

environmental risk by holding industrial properties occupied by tenants which have 

developed some from of environmental system, the problem being that it will already 

be reflected in the market price.

6m) NT The general economic climate really looks at whether you consider that the 

environmental performance of a tenant would impact on its financial performance, e.g. 

more competitive, attracting more customers etc. and whether the investment market 

that we find ourselves in now whether this increased security that it may offer will be 

more important now than in the late 80s when perhaps income security was
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considerably less important. Does this by definition make the environmental 

performance of the tenant more important?

AS Yes, I think that the environmental performance will be more important now. 

Mostly by virtue of the fact that the environment was not an issue in the investment 

market of the late 80s, and partly as you say now the environmental performance of a 

tenant may have the potential to undermine the general covenant. So yes I think the 

general economic climate will have an impact. It may also be a factor of the type of 

property you are looking at. If you had an office property in a secondary location and 

there was not much demand around, and the tenant had a poor environmental record 

off site, which could potentially prevent it from trading, then it is something which 

could influence the risk assessment. Because with such a property we would envisage 

having lower demand and therefore problems re-letting, therefore anything which 

helps keep our existing tenant in occupation is going to reduce the risk. If we were 

talking about a prime office it would probably be occupied by a large well managed 

company and the problems may not arise cause they probably know their 

environmental risks, and even if it was the case that they went bust we probably 

wouldn't envisage a problem with re-letting it.

I don't think that at the moment the environmental performance of a company having 

the potential to impact on its financial standing. I don't think that kind of information 

is available. We will always look at the financial statements of a company, but this 

will not tell us that it has environmental problems. So it is tough to make these 

decisions.

NT If that information became available would you be interested in it, and using it? 

(Interviewer introduces the work which has been developed by Environmental 

Auditors and Risk and Opportunity called SYBERR).

AS Yes, if that became available then I am sure we would be very interested in seeing 

it.
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NT Unless there are any other conditions under which you think the environmental 

performance of a tenant will be worth looking at, then we have finished.

AS No I think we have had a good discussion about the issues. 

END OF INTERVIEW
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Interview with Anon Surveyor 4

Date: 15/11/94.

Interview time: 1 hr 25 minutes.

NT - For the purpose of the interview I've given a definition of environmental 

performance which is about halfway down, which is looking at the existing tenant and 

its practices and its level of awareness and its legal compliance etc. So that will come 

into it later, but the first questions look at getting an idea of the size of the market, I 

don't know whether you'll have this information at hand, or whether it's confidential 

anyway. The first questions are the size of the property portfolio which you manage, 

or

AS - For which we provide valuations?

NT - yes.

AS - Very difficult to give you a total figure. I think probably if you'd like to leave 

that with us, I'd have to look at that.

NT - The figures I am after are those that relate to the amount of property that you 

actually offer advice on independently, in a fund management role. Rather than just 

provide valuation advice on.

AS - We have responsibility on behalf of one client for management of the portfolio, 

and we provide independent valuations for another major investment institution, but in 

that case our responsibility is purely one of valuation, we do not manage although it is 

part of our role to comment on ways in which a particular investment is performing, 

and if we feel that there are aspects surrounding that investment which should give 

rise to concern for that institution we would draw that to their attention, and that 

would include uses of the site where we feel concern could occur.
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NT - These other figures as well. Do you want to send this to me as well?

la) and Ib) The first question is about fund strategy. It really is aimed at 

institutions and those firms of surveyors offering fund management service, you are 

welcome to answer the question if you would like to put the views that you have 

although you are not acting as a fund manager or institution. Whether you feel that 

because of environmental developments that have taken place, they should either 1. 

have less exposure to property or 2. they should have less exposure to industrial type 

property because of these environmental developments, or they should deal with it in 

another way.

AS - They should deal with it obviously by looking at the level of exposure that they 

are taking on in relation to each and every acquisition that they make. I think it is 

dangerous to generalise and say that they should go out of industrial investment, 

because there are very good reasons why people should be going into industrial just at 

this moment in time. So, the correct answer to this that you should take account of 

environmental issues as part of your strategy, but not automatically move out of a 

sector because that sector is one that which in particular circumstances may give rise 

to risk. I think one of the things which we found interesting is that, if you've been 

conducting this interview 18 months to 2 years ago, you would have found many 

people I suspect saying we are reviewing in fact whether we are even prepared to 

invest in industrial property, because at that time everybody was running scared of the 

problem, it's rather like HAC - 20 years ago there was a very high profile collapse of a 

building which was attributed to a material used in a particular application. Now 

immediately, surveyors were issued qualified reports saying they assumed that this 

material had not been used, and if it had been used in the building, value could be 

significantly affected. Overnight large number of buildings became virtually 

unsaleable. The next thing that happened was that people looked into it and said wait 

a minute, it's not the material in all circumstances which causes this problem, it's the 

material used in certain circumstances, so those who were quick off the mark and we 

had the opportunity of buying very cheaply where this material was used in 

circumstances where there was no risk. The same is happening in environmental 

matters, because the mere fact that a property has got an historic use which could give
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rise to a problem, does not mean necessarily that once you are fully aware of the scale 

of that problem that that site is either reduced in value or reduced significantly in 

value. So an awareness of environmental concerns can provide as much of an 

opportunity as restricting areas of the market into which you should go.

NT - But again it comes back to what we've said before about having that information 

in the first instance. If you had the information that highlighted yes the contaminative 

uses have been carried out on the site, but there was actually very little risk from any 

liabilities occurring because of geological make-up because of the extent of the 

contamination, so you could purchase that property in a market that was 

over-estimating the potential problem.

AS - Yes, we've had 2 instances recently where this has arisen. It was an industrial 

site in the West Midlands. Now as soon as I saw where it was, I was alerted to the 

fact that there was probably a risk of previous uses which could give rise to 

contamination. Inspection of the planning registers show that there were planning 

decisions authorising development which could have been a problem. On detailed 

enquiry it turned out that there had been a clean-up on the site in conjunction with the 

environmental health officer in the locality and therefore the question was whether or 

not it was adequate. So that did not mean that the purchase had to be aborted, quite 

the reverse, it meant that you had to get into the situation and eventually it turned out 

the property was acquired. Now in another incident we had a history of a site being 

used as a tannery. Now tanneries, I've had two instances where previous use of a site 

as a tannery have given rise to problems. In one instance the underlying geology of 

the area was such that the problem was contained, it was simply a question of 

stripping off material from the surface of the site which you could actually cost and 

price, so your valuation could reflect the cost of removing the potentially 

contaminated material after which you are left with a clear site, so it was just an 

additional ground development cost. In the other instance on the other hand the 

history, the site had been used as a tannery, some years ago not recently, it had since 

been redeveloped, the other site hadn't been, but on the other hand on investigation it 

was shown that there were water supplies in the area but no history of any difficulty 

We took the view that in valuation terms the uncertainty was one which would
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influence the market, largely dependent upon whether or not you were in a strong or 

weak selling market. In circumstances where the market was weak, and everybody is 

looking for the opportunity to find reasons for either not going ahead or for 

negotiating a reduced price, you could expect that an uncertainty of that sort would 

give rise to a disproportionate affect on value. Conversely, if the market is strong, if 

rental growth prospects are perceived to be good, then people would look at that as a 

side issue and will say, fine I understand that I think the risk is low, I like the building, 

I like the covenant I'm getting I'm going to make the purchase. And so we did 

effectively reflect the situation in our valuation, but drew attention to the fact that 

over time that particular problem could leave that investment exposed to a greater or 

lesser degree to contamination affected value.

Ic) NT - That's 1 a, 1 b. Ic) really looks at whether fund managers are more 

concerned about specific risk factors which I would categorise like the environmental 

performance of a tenant as a classic example of a specific risk, and whether that is 

more important or as important as market wide factors concerning the performance of 

their property portfolio. What I'm getting as is that there may be slight differences if 

you look at a firm of surveyors or a fund that has a very large property portfolio, they 

may be more concerned about the market wide that affect their risk, but if it's a small 

fund they may be very concerned about specific risk factors, so it maybe that the 

environmental performance of a tenant could be more important to those property 

portfolios that are fairly small as opposed to very large. And that is really the idea of 

that question, but it may not come up here in this situation, although again feel free to 

comment if you'd like to.

AS - I think market wide factors are the more significant, if only because there's a 

greater awareness of them, and this will continue until such time as there's a true 

horror story and everybody will go rapidly back to their portfolios and will look at the 

situation. We are certainly when we make new purchases, very conscious of this, we 

are aware and will comment where there are existing users giving rise to potential 

difficulties, but of course the problem is we are in the mid-way here. New leases can 

take account of the situation and impose obligations on tenant's as to the way they use 

their properties which are likelv to give rise to a difficulty. Old leases do not, and you
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can't renegotiate the contract so that is one of the matters that people just have to 

take on the chin, and accept that they can't control this, it's going to be a problem for 

us. but with new leases on the other hand you can control the situation rather more 

directly.

2a) OK this brings us on nicely to the next part, existing practices.

AS - Those with whom we are involved I would think the answer to that is yes.

NT - We go through three questions here, investigations of site, tenant uses and 

tenant's environmental management practices, and whether they are taken into 

account.

AS - The first 2, the answer is yes, I think it is fair to say that in most cases, at the 

moment people are not making detailed enquiry into environmental management 

practices of tenants. To some extent of course this is in part because if you get a 

tenant for many buildings today, you are too happy to get somebody who is prepared 

to pay you a rent and the last thing you are going to do is to look into something 

which he may well turn round and say well what business is that of yours. But this 

will I think become more widespread as the practice of landlords and tenants 

recognising that they have a joint interest in a building becomes more firmly 

established. You will have followed the discussions which are going on with the 

government about trying to get standard forms of leases, you will have seen 

Donaldsons coming out with comments over management of shopping centres in a 

way which encourages partnership rather than confrontation. I think we are going to 

hear more of this, and I think we are going to hear a greater awareness on the part of 

both sides of the way in which environmental management practices affect their 

interests. It's no use for example having an occupier who's management policy for 

publicity reasons is heavily directed towards responsibility in relation to environmental 

matters, now he's going to find himself severely embarrassed if he's associated with a 

landlord who has a cavalier attitude to the problem. Conversely you could have a 

landlord who's desperately trying to project a concerned image in relation to 

environmental matters, he is genuinely concerned, let's not be cynical, only to find he's
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got a tenant in occupation over whom he has no control, the lease doesn't give him 

the control and there he is having to take all the adverse publicity. So both sides I 

think are going to have to recognise that it is right and proper that they should view 

environmental problems as a joint responsibility and part of the wider partnership 

which should exist between landlord and tenant.

NT - Could I ask how the examination of a tenant's environmental performance or 

tenant's potential to cause environmental problems, bearing in mind what we 

discussed before about valuers having the technical expertise or lack of technical 

expertise to assess these problems, presumably that would be the environmental 

consultants that would come in and offer you advice?

AS - VAG would do that, they do, on a consultancy basis advise international 

companies on environmental management policies right the way from the moment in 

time from which they take in raw materials, where do they come from, what do the 

environmental consequences of the sourcing that they have for their raw materials, 

right the way through to manufacture, to the disposal of waste products and indeed to 

the way in which they finally send out the end product. All of those are aspects which 

figure in an environmental audit.

Just as an aside, of course, the landlord is only concerned with the middle position 

there, it is only of indirect concern to the landlord as to the way a tenant sources his 

raw materials, it only impacts on the landlord to the extent that those raw materials 

are processed in a particular way on the site, if that gives rise to contamination. Again 

if the tenant chooses to pursue an indifferent policy in relation to environmental 

matters in terms of sourcing materials and selling the completed product it only 

indirectly reflects to the landlord in the sense that if the tenant is commercially strong 

that helps his covenant and of course it is the tenants responsibility or otherwise in the 

use of the site in the middle part of the process which really impacts on that.

2e) 2el) 2f) 2g) 2h) NT - Those first questions were related to your acquisition 

policy towards property investment do we invest or not, and what do we invest in. 2 

e, el and f look at the properties already in your ownership or being managed on 

behalf of somebody else, again do you undertake site investigations of those
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properties in your ownership and do you look at the tenants potential to cause 

environmental problems and again any environmental management practices of those 

tenants.

AS - The short answer is yes to all of those. On a staged basis. The history of the 

site will be looked at initially, if that shows a relatively low risk, and furthermore if the 

geology of the site is such that it is unlikely to be of real concern, then you would take 

it no further because there is no practical value, and a typical financial penalty, to 

exhaustively investigate the environmental risk attached to each site where 9 out of 10 

properties will be fine.

NT - So if you came back with a site that hadn't had any previous contaminating 

problems and the geology of the site suggests that if there were any problems in the 

future they would be relatively well contained and it may be that it is in an area that's 

going to be used for industrial type property from here to eternity, you would take the 

view that OK even if the tenant does have some problems the geology of the site, 

because the site is going to be used for industrial properties in the future anyway, we 

are not too concerned about the tenant's environmental performance now.

AS - That does depend on the tenant. 9 times out of 10 the sort of potentially 

contaminating aspects of a tenant's operation are going to be marginal. If on the other 

hand you've got an industrial estate where somebody is manufacturing paint, let's say, 

and it's using very volatile chemicals, then I think you would look at the situation, 

your ability to control may be limited because you've got historic leases but I think in 

those circumstances you would try to encourage responsible management practices by 

that tenant. So where you would be exposed to immense difficulty I think you would 

be looking at it, but the fact that its no more than looking at the condition of the 

building, you would try to if not serve an interim schedule of dilapidations, certainly 

make a tenant aware that is not looking after the building properly if his failure to do 

so is going to leave you potentially with a real risk. No tenant is financially sound 

these days, some more so some less so, but if you are going to suddenly find yourself 

faced with a tenant going into receivership leaving you with a legacy of environmental 

difficulties, then you are going to take a fairly firm line, so if there is a risk that the use
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is going to cause problems, I think most landlords now are well advised to try to 

control and contain it through persuasion even if the lease doesn't give them the legal 

power.

NT - So presumably if you are offering valuation advice to a client, and that situation 

you've just described arose, it would be reflected in your valuation advice to them, 

that this is a tenant that can cause problems there may be a lack of management 

practices, it is an historic lease less controls over what the tenant can do, this didn't 

matter so much 5 years ago but now it certainly does matter.

AS - Well if you're providing advice for example to banks you are commenting on the 

security attached to the value of that property over the period to which a loan is being 

granted. Now to some extent you can't predict what the strength or weakness of the 

market will be in 5 or 10 years time, but you most certainly can predict that a 

particular type of use is likely to give rise to problems and we would certainly say that 

our clients can expect to get from us a comment on the extent to which the value of 

the property is going to be vulnerable to adverse factors. Now one of those, even if 

you have difficulty predicting what the market is going to be in 5 or 10 years time you 

can say to somebody, look this type of property historically has been volatile in terms 

of performance, you should be aware of that, you should also be aware that the 

occupier is carrying out operations that potentially could leave you with a legacy of 

considerable clean up costs. Let's look at the situation carefully. Now that is why we 

say that those who have got loans with property as security have got to have 

valuations, and environmental assessments before they can properly assess the risk 

they are taking on.

3a) 3b) 3bl) 3c) 3cl) NT - OK we turn now to the leasing practices. When new 

leases are drafted do they reflect environmental issues.

AS - The answer to that I think at the moment is indirectly all too often, and you are 

not going to see the extent to which good practice requires this until you've got a 

more balanced market, because at the moment there are relatively few occasions 

where the landlord is in a command position in negotiating his terms.
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NT - So if the market changed and provided landlords with a new negotiating 

strength, you would expect to find a much tougher line being taken by them about 

what tenants have to sign up to in terms of complying with environmental legislation, 

and carrying out activities in a way that does not harm the environment?

AS - Yes, I think that will happen.

NT - But would you like to see from your point of view, if you were advising a client 

and you had the option of new leases and development, would you put in there new 

parts of the lease to reflect environmental issues, i.e. more control over types of uses, 

more restrictive covenants, restrictions on sub-letting and assigning. Would you like 

to see that, or do you think that at the moment the market just wouldn't accept it.

AS - Well it depends on what sort of uses. Obviously you've got to bear in mind, the 

fund manager needs to bear in mind that every restriction that he imposes is 

potentially going to impact on value. The more restrictive the lease, the more the 

tenant will have the opportunity of saying well the terms and conditions that you 

impose mean that the rental value is going to be reduced. We've all seen over time 

some very sophisticated arguments that the open market rental value as opposed to 

another is adversely affected and user has been one cause, where it is very restrictive, 

has given rise to reduction in value and so I suspect in time to come we shall all be 

arguing that a very restrictive environmental regime may impact on value. So it's a 

balance, always a balance between on the one hand a landlord saying to himself I 

really can't give my tenant absolute freedom to enjoy maximum income today, if the 

penalty for that is that I will inherit a contaminated site tomorrow with enormous 

liabilities. So he will want to control the tenant, he will want to restrict the tenant 

from uses which give rise to enormous liabilities in the future, but not to the point that 

he gets a significantly adverse affect on current income.

3d) NT - Within the leases which you've come across at the moment, have you seen 

any leases which ask the tenant to comply with all environmental legislation or does it 

state all legislation full stop.
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AS - It is invariably at the moment still all statutory obligations.

3e) NT - OK. And rights of inspection available to the landlord to determine the 

tenant's compliance with covenant.

AS - That is invariably what happens in most leases isn't it.

AT THIS POINT THERE WAS AN ERROR WITH THE TAPE RECORDER 

WHICH WAS UNKNOWN TO BOTH INTERVIEWER AND INTERVIEWEE 

FOR THE PURPOSES OF THE TRANSCRIPT THE INTERVIEW FINISHED AT 

THIS POINT.

END OF INTERVIEW
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AS The amount which we actually manage is £975m. Now can I just tell you what I 

mean by manage? I mean here fund manage, you can manage in terms of rent 

collection, overseeing repair work and so on. I don't mean that here, I mean running 

a fund.

NT Do you have discretion to set strategy?

AS We don't have sole discretion over any fund. But we have a degree of discretion, 

particularly with the funds I look after. We report directly to trustees, everything 

from stock selection downwards is our responsibility.

The definition that you have of industrial is very wide because it includes B1. We 

would in the general course of events, because we seldom buy B4 - B7, we would 

generally class industrial as B2 and B8.

But as far as percentages go I am not sure on this I could not be sure.

la) The answer to strategy is yes. I think the main thing is in looking at property we 

would generally speaking make sure that the lawyer at the preliminary enquiries had 

dealt with environmental issues. This would cater for the environmental issues.

The only thing you can really rely on is the reply to enquiries and that is what we will 

use. We will have a set of enquiries.

We would also enquire into a site's history. So we will look at what has gone in the 

past. The starting point would be the planning office, so this would be accompanied 

by questions from our solicitor.
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NT In terms of altering your strategy though you mean the way you approach the 

investment decision with respect to environmental issues, rather than altering the 

investment strategy of the fund itself, for example, allocating less funds to industrial 

property.

AS Yes that is exactly what we have done. We have not actually altered fund strategy 

to take account of environmental issues. The normal weighting for industrial would 

be 20% or less. And industrial has been quite a good performer, so we wouldn't want 

to reduce thaU and because we don't go for 70s type industrial premises. Property 

company clients that my colleagues buy for may certainly be looking at this type of 

property. So the most important issue for us is whether it is presently contaminated. 

But we are more careful about what we take on.

NT The preliminary enquiries that you mentioned, they are made by you as opposed 

to commissioning environmental auditors?

AS These enquiries are the standard transactional enquiries that a solicitor makes. 

We would make sure that he or she asked about contamination, or any environmental 

matter. It is because these are standard that you can rely on them and of course sue 

on them also.

Ic) AS Are we more concerned with specific risk factors or market wide factors? 

Well we are more interested in the market and what the market is doing. Two years 

ago environmental matters caused vendors and purchasers to become very wary about 

the issues. That has now tailed off, we find that people are much more mature about 

the subject now. If a site is contaminated then let us look at the degree. Whereas 

before if you had said the word contaminated the transaction would have just folded.

NT What about in general terms whether you are more concerned about specific risk 

factors of individual properties, or the market wide risk factors, such as levels of 

interest rates and general economic climate etc. Which are you more concerned with?
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AS This is getting away from environmental issues?

NT Yes it is interested in your attitude to property portfolio risk in general as 

opposed to environmental issues specifically, we come back to those type of issue in 

the next part.

AS I think we would be slightly more concerned, well more than that, say 70/30% 

more concerned about specific risk. Specific factors such as a break clause in a 

particular lease would be a key factor in the performance of the portfolios we manage.

Id) and Ic2) The next answer is quite simple, it is yes. Specific risk is always 

important. If a property was vacant or likely to become vacant we would just never 

buy that because we would be exposing our small portfolio to too much of a risk, it 

would impact enormously upon importance. The investors we act for are in property 

for the income, the relatively high yield, any vacancies or voids are therefore 

absolutely bad news. That is the worst thing that can happen.

2a) and 2b) Have you attempted to limit or control the level of environmental risk? 

This was a difficult section to complete. Can we leave 2a because I can't think of the 

right way that I want to answer that?

NT One response that you gave earlier actually would indicate that you have 

attempted to limit your exposure, because of the preliminary enquiries for example

So you wouldn't buy any property without undertaking certain due diligence. Now 5 

years ago this simply would not have happened.

AS It is a definite risk yes, I agree with you, And I, think our answer would be yes to 

the question also. Because there is not one client that I can think of who does not ask 

for us to undertake certain checks.
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NT So there is pressure form your clients for you to look at environmental issues?

AS In a lot of instances the pressure does come from there, but it is also from us as 

well we wouldn't be doing our job if we didn't address this issue, so it is ourselves 

that are creating the pressure also.

2c) NT The next question relates to your concerns, if you have any, about what the 

tenant actually does on site now. So you may identify a site to buy, and you may 

undertake checks to look at what activities have gone on in the past to see whether it 

is potentially contaminated. Are you also concerned about what the current occupier 

is using the premises for, and whether this use is potentially contaminating?

AS To a limited degree it is. Yes we are interested in what the tenant does now. 

Some clients are more choosy than others, but where one tenant was undertaking a 

use which did not exactly correspond with the planning permission, I think a few 

hundred square feet were being used for light manufacturing and it should have been 

storage, then here they will worry. So if they are worried about that detail they are 

also worried about the activities of the tenant with a view of what damage it can 

cause.

2d) NT Does this concern with what the tenant actually does on site also include an 

examination of the tenant's management of environmental issues, whether they have 

an environmental policy of have become accredited to an environmental management 

system for example.

AS If we came across a tenant which was termed a dirty user then those questions 

would be asked, yes.

NT So for example those questions may be asked if you were about to acquire a B2 

unit, as opposed to a Bl or B8 for example.

AS Yes.
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2e) 2el) 2f) 2g) 2h) NT Those questions related to properties which you were 

considering acquiring, now I am interested in properties which are already managed 

by you on behalf of a fund.

AS I will say no because we do not have any dirty users in the portfolio, under 

management. They are all users which would not be associated with contaminated 

land etc. We will have predominantly warehouse and distribution property as 

opposed to B2. so we would not be looking at their uses closely or their management 

activities because they are not polluting.

Apart from one or two users that I can think of that is. There is an industrial estate 

which one of our clients owns and there is a dry cleaning unit on them, so I suppose 

that would be one.

NT Is that one way in which a fund can end up owning potentially polluting property 

because a client is advised by you to buy an industrial estate, for the exposure to 

certain covenants and that particular sector in that particular location, and it just so 

happens that one or two of the tenants on the estate are engaged in these types of 

activities?

AS Yes, that would be fair reflection of our policy. I mean that particular estate we 

inherited the problem if you like because the fund acquired it in 1975 and so we have 

taken it over. So what you say is correct.

NT OK

So you don't go around looking at what your tenants are doing on all the estates?

AS No not really because we don't think they are a problem. It is all down to money 

as well. Most clients would not want to pay for it.
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NT OK

3a) and 3al) What about leasing practices? Have they been updated to reflect 

environmental issues?

AS It would be a very definite yes. Different lawyers have approached the problem 

slightly differently, but the one thing that is constant is that most of these firms are 

right up to date with environmental matters. So there is very great awareness on the 

legal side, and I think these issues are being addressed more now then they have ever 

been before.

3b) AS User covenants have become more restrictive also.

3c) Yes there are also restrictions on sub letting and assignment. I do not know how 

far these have moved, I'm not sure whether they preclude prospective tenants on the 

grounds of their environmental performance, and whether that would be possible to 

do.

3d) Do tenants have to comply with all environmental legislation? Yes they do. 

Everything is passed on to the tenant in our leases, we want them to do everything. 

Part of this will be that they must comply with environmental legislation.

3dl) NT Would the lease state environmental legislation, or is it a catch all clause, 

which means that the tenant will comply with everything, environmental laws and 

other laws also?

AS Sometimes it will be all sometimes it will refer to environmental legislation, it is a 

bit of both.

3e) The landlord has the usual rights of re-entry yes to the next question. This is 

standard. It is important for us to see what tenants are doing, are they doing anything 

which is likely to cause problems to other users. It is unlikely to be the case because 

of the users we have, but nonetheless this is looked into by management surveyors.
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3f) NT Are there any other amendments to the leases which have taken place?

AS The new statutory bodies are now mentioned in the leases. If you picked up a 

lease which has been drafted recently compared to one which was drafted 10 years 

ago, you would notice some difference.

4a) AS The answer to do we look for warranties the answer is yes, but we often do 

not get them. They are debated, but it is difficult to give a blanket yes or no.

NT It may be in an ideal world that every time you purchase a property you would 

require a warranty from the vendor that the land is not contaminated, if that is what 

the response to enquiries indicates, and that you will require an indemnification 

against any loss you will suffer as a result of any clean up you have to undertake in the 

future. But this, in reality, is very difficult to obtain.

AS Yes, very few vendors would be prepared to give you these sorts of guarantees. 

So we seek them but we don't get them.

4b) NT The next one looks at the tenant, and asks whether you are interested in 

obtaining an indemnification from the tenant that any damage he may cause to your 

client's land he will reimburse you.

AS I don't believe we have gone that far.

4c) NT This last question looks at whether you undertake any investigations of 

property when a lease is terminated to determine whether a property has become 

more contaminated or is now polluted.

AS It would certainly form part of our inspection notes, yes. We have not had a 

termination for a time, but we would certainly be more aware of the issue now.
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5a) NT This next section looks at whether you are looking at the environmental 

performance of a tenant when you make the investment decision at stock selection 

level.

AS Let me just read the definition again of environmental performance.

NT So if a tenant had a good compliance record in terms of environmental 

legislation, or the tenant had an environmental policy, would this alter your perception 

of that property as an investment?

AS It probably doesn't enter into it at the moment. We don't go into that much 

detail.

5b) NT If a firm of auditors had come in for example would they look at what the 

tenant was doing now as opposed to what has gone on in the past.

AS Yes they take into account the user. And I think they would look at this issue 

when and if they feel it would be necessary. So for some users they may advise us 

that a tenant is not doing things properly, in which case we will act upon that advice.

AS Every property that Royal Insurance buy will probably go into this much detail. 

But other clients are not so hot on the issue, they are all concerned with the issue, it is 

just that one or two funds are more concerned than others.

5c) NT If it was obvious that a tenant had a demonstrably poor environmental 

performance would this prevent you from purchasing a property for a client if the rest 

of the investment stacked up?

AS I suppose the answer is, possibly in the future.

5d) NT Would your risk assessment of that particular property investment then 

change?
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AS Yes, if it was a very poor performance then we would yes.

5e) NT Would it affect your bid price of a property?

AS Yes.

NT Have you heard of 7750?

AS I have yes. I have been on a seminar on it run by Ashdown on the standard. I 

found it a little bit of a dry subject?

NT Yes it is!!

AS Well I mean the answer is yes it would.

NT Would you see it as a way for you to reduce your own exposure to 

environmental risk, if a tenant had 7750?

AS It would give me a great degree of comfort, yes. Because if they have gone to 

that degree of trouble then they will know what they are doing and hopefully will not 

cause themselves any problems, that in the worst case scenario would end up as our 

responsibility. This will be all the more important if you like the more polluting the 

tenant activities are. So our dry cleaning tenant would find it more useful than an 

office user.

6a) NT OK The last section introduces some scenarios which you as an investor, or 

advisor to an investor may face. If you then came across these different scenarios 

would you then feel it was necessary to look at the environmental performance of the 

tenant in that situation. And if so, would it be a scenario which would make you think 

yes the environmental performance is important in this situation or alternatively it 

wouldn't be particularly important to look at the tenant's environmental performance 

in this situation.
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AS OK. The first one is yes and very important. We go back to our dry cleaning 

tenant. I think it will be necessary to look at that type of tenant's environmental 

performance, this should now be a factor which we should begin to look at. 

However, the environmental performance of an office occupier will be less crucial to 

the investment decision-making process.

6b) NT Here it may be an office investment where the tenant does not actually do 

anything on site to concern you. But the tenant may have other sites upon which they 

do undertake polluting activities, would this make you wonder as to how well these 

other activities were being managed? The theory being that if they contaminate off 

site they could incur financial penalties which could ultimately impede their financial 

performance and hence your cash flow in the property that you own and they occupy?

AS As I say this question is certainly more remote than the first question, but it as 

you have highlighted it could still be important in certain circumstances. It wouldn't 

be true to say unimportant.

6c) NT This scenario assumes that yes the tenant is potentially causing damage both 

on and off site, but they are a very good covenant, such as ICI Chemicals, this may 

suggest that they are well managed anyway, or that they may have the money to pay 

for the mistakes they make. So if they had 7750 it may be less important because they 

may be able to pay for the damage, so if they have a system in place to prevent it it is 

relatively less important that if a weak covenanted tenant had developed a system.

AS Yes Joe Bloggs who occupies a corner of our industrial estate who may not be 

able to pav for anv damage, then the existence of something like an EMS would 

become very important. Because if something did happen and they can't pay for it we 

would end up with the bill, so yes it would be more important here.

6d) Again the insurance cover point is relevant. If a tenant did not have insurance it 

would be important to look for other factors which could reduce our potential risk.
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6e) Ah so here if we didn't feel that the lease gave us adequate protection then we 

would attach more weight to the existence of an EMS. Yes in general I would agree 

and it would probably be important. However, if the lease did not satisfy our standard 

investment characteristics then we probably wouldn't buy it.

I think that that is important as well.

6f) It would be very unusual for us to receive an indemnification from a tenant. We 

do not usually ask for them any way. So I don't think the lack of this indemnification 

would give us cause for concern about a tenant's environmental performance.

6g) I think this situation will require that where tenants are capable of causing 

problems the investors look at their environmental performance, for example. I think 

it will be necessary to do but it will not be particularly important. There are other 

things that will obviously need to be considered.

6h) This factor is important as we have discussed previously. I think that the smaller 

the company, generally we are more concerned about the financial standing of the 

company, and so it will be the same answer as I gave for the question where you 

asked about the tenant's financial standing.

NT That was 6c)

AS Yes, and I think in that situation I said it was necessary and important to look at 

this kind of issue.

6i) Here I don't think it will have an impact really. If I am buying high yielding 

industrial property I am accepting the risk which come with that property, which is 

compensated by the yield I receive. I don't think it would make a lot of difference to 

the decision in that situation.
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NT What about if you had two high yielding properties, identical in every other 

respect, would you go for the one which had an EMS, and if so why?

AS Well I suppose I would. Why is probably that I would feel the tenant was in 

better control of environmental issues in general, which they may have to be in a high 

yielding industrial property. Also it could illustrate better management all round, so I 

would probably go for it on that basis. But there are a host of other more important 

factors which would be dictating the yield I would receive.

6j) AS Yes I think this is a relevant issue. If we were deciding to buy properties for 

the small fund we would be very reluctant to take on any environmental risk because 

the fund cannot absorb them. So we would look for other properties without these 

risks. So it could be that the larger funds actually take more of an interest in the 

environmental performance of occupying tenants, because they are prepared to take 

on the properties in the first place which will benefit from them more. I would be 

very reluctant to take on any property into the smaller funds where I thought the 

tenant of which could cause problems even if they had a superb environmental attitude 

and management. However, if I was deciding on acquisitions for a larger fund I could 

afford to be influenced by such factors, and the environmental performance of the 

tenant may well be a necessary consideration.

6k) I am not sure I agree with this analysis.

6m) I think here the argument is sound, but if you were to try to quantify this issue I 

think it would be impossible.

6n) NT OK Is there anything else you would like to add or are you satisfied with the 

responses you have given?

AS I would just mention 2 elements, firstly, I am very concerned about the husbandry 

of an estate. I don't want to buy properties which are close to dirty tenants. And my 

other concern is with the shift pattern which may exist on an estate and near by 

residential areas. I think these two factors are relevant to consider.
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NT OK Thank you very much for your time.

END OF INTERVIEW
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AS - The way we're set up on the investment and management side is that we have a 

very large property management side of the business centred in London, and we 

manage properties throughout the country and we've got about 26 offices throughout 

the country, they don't all have property management departments but about 17 or 18 

of them do and so properties which are in the area around Manchester or Leeds the 

day to day management is dealt with by the Manchester office or the Leeds office but 

the majority of our big pension fund and institutional clients, the property 

management work is co-ordinated out of London, the day to day work will be dealt 

with by which ever is the most appropriate office. Similarly on the investment side, 

the investment agency function is centred in London with a fairly big investment 

agency team here and again there are investment departments or investment surveyors 

in the majority of our regional offices not all of them -1 suppose probably again about 

18 or 20 of our offices have not necessarily an investment department but an 

investment agent. What we have done over the last 4/5 years is to formalise the 

portfolio management side of the business and so there is a very small team of about 4 

of us who are based here who are responsible for mainly co-ordinating the work 

which we do for our in-house funds, and the main link, not necessarily the only link, 

but the main link for the client and being responsible to the client for delivering the 

service to the client, a lot of that is dealt with by the property management side of the 

business, and by the investment agency, depending on the client we provide an awful 

lot of other services, and it's down to me and one other director to be the link 

between our firm and the client.

NT - Are you responsible for performance measurement?

AS - Yes, depending on the client, we've got a large number of major investment 

clients. I won't say our role is different for every client, but there are a lot of differing 

roles which we fulfil, if one takes AMP as an example, we don't buy and sell for them 

automatically, we are selling quite a lot of properties for them, our main role is to
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manage those portfolios which they have instructed us to manage, we will do a certain 

amount of the professional work, but not necessarily deal with all the professional 

work, but the chances are that if we're managing a block of secondary shops and 

offices in Leeds, then as and when reviews come up or lease renewals come up or 

there's building works to be done, then our Leeds office will deal with it. We don't 

get involved at this stage in buying for them across the board, they don't want to buy 

themselves.

NT - They are still responsible for asset allocation.

AS - They're still responsible for asset allocation, it is down to them strategy wise. As 

far as they're concerned we are not doing a valuation, we're doing an investment 

report on each property once a year, but by no means a valuation, and as far as 

performance is concerned we are not involved with that at the moment, I think 

probably that will change. So that's an instruction where we are not doing the full 

portfolio management job. We have a number of pension fund property unit trust 

clients where we virtually do everything from providing them with research input, 

recommending strategy, agreeing strategy, buying properties, selling properties, 

managing properties doing all the professional work, building work, performance 

measurement if they are not say on IPD or Wyatt or something like that then we 

would certainly provide that and in the case of one or two funds who are on EPD on 

an annual basis, we would provide measurement during the year and then it will be 

formalised by IPD at the end of the year. The only thing which we might want to do 

is to do the valuation because a number of funds which we look after are 

independently valued by other firms. So that's really where my role comes in as very 

much on the portfolio and asset management side, very much co-ordinating the 

service, attending the meetings with policy committee or trustees or whoever the 

contact is with the client.

NT - Shall we go through this together then? It may be that some of the questions you 

can perhaps jot on a bit of paper and send them to me, because I'm not sure whether 

you'll know the size of property portfolios which the fund manages. I'm just trying to 

get an idea of the market, I don't know whether that's confidential anyway.
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AS - No we manage, as far as, it depends on your definition of management, we have 

a number of funds where we do everything, and then we have a number of funds 

where we don't necessarily do everything. Our total, we've got about a billion pounds 

worth of property under management.

NT - Would you know off-hand the percentage of that portfolio invested in industrial 

type property?

AS - Not off-hand but I would suggest it's probably 15-20%. It's slightly blurred by 

the fact that we are one of the 3 firms who manage for Britannia Life, with their 

sector managers, and the way they split up their portfolio is that they've got one firm 

for each sector of the market and we've got the retail sector, so obviously for that we 

are looking after 60 or 70 million pounds worth of property, but it is all retail, we're 

not involved with any of their industrial properties, DTZ deal with that, it's 

somewhere in the 15-20% mark.

NT -1 haven't thought of that, that is an obvious area where I'm going to have to look 

at.

AS - It is a slightly peculiar way of doing it, I have to say. Whilst there are other 

investors who split up their portfolios between more than one firm, there are not many 

who have 3 firms who each deal with a sector - it's a slightly peculiar way of doing it.

NT - If it isn't the norm then perhaps it's good news for me, because I would have 

some difficulty in, what I'm trying to do is look at the exposure that property 

portfolios have to industrial type property. If you are managing the retail side of 

things, then obviously.....

AS - That's only one client out of a large number, but I mean it's obviously 60 or 70 

million pounds worth of property which puts a weighting on our involvement with 

retail, added to which we have one or 2 major clients like the Church Commission, we 

are managing two or 3 major shopping centres like the Metro Centre and so that puts



NeilJ. K. Turner. 1995. 352.

an even greater weight on retail, so we are perhaps less exposed to industrial 

investment market than some of our competitors.

NT - Do you know the breakdown of that industrial property, into the different use 

classes.

AS -1 mean by process of elimination we've got hardly any, I don't think there are any 

special industrial groups. General industrial there are probably one or two in some of 

the larger portfolios although not very many, and so it is mainly Bl and B8. The 

majority, I mean if you take Bl offices... ... well actually going back to the 15-20%, I

mean you are saying industrial type includes offices.

NT - Yes Bib. So yes again it could be that there's Bl. If you've got 80% of your 

Bl, in Bla - it kind of throws it out again.

AS - Yes it does. I mean we've got quite a lot of office investments. 

NT - So most of your Bl will be Bla.

la) and Ib) OK. Again it may be that you don't have overall responsibility for this 

decision.

AS - Fund strategy. I mean as I said earlier, I mean it does vary depending on who 

the clients are, I mean a number of our in-house funds we advise on strategy in some 

cases we have greater discretion than in others, but as I say it does vary and I'm not 

sure that will apply unless you are talking to fund managers, if you're talking to firms 

of surveyors, then I'm sure you'll find that we all have differing types of clients and 

our role varies, and our discretion varies and the strategy, whilst we have input on the 

strategy side, at the end of the day it may be that in some cases the client may have 

more say than in others.

NT - Do those portfolios that you do have overall control. Has the fund strategy 

altered at all due to environmental developments?
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AS -1 don't think it has directly. I mean we would aim to have a balance of portfolios 

so that we need to have a share of B1 and B8 investments. We have reduced with 

one or two funds the industrial element over the last year or so, but I can't honestly 

say it has been due to the environmental effects, it's been for the prospect of growth in 

the short term, and also with one or two funds we have sold quite a lot of industrial 

out of two of our portfolios in particular, because with yields down to 6.5% for a 

reasonably well-let industrial we have taken the opportunity in the market to get rid of 

one or two which we may have had our question marks against.

NT - That answers Ib as well I think, that you have not reduced your exposure to 

industrial type property due to environmental risks.

Ic) Are you more concerned with specific risk factors or market wide factors 

concerning the performance of your portfolios? The aspect that I'm looking at the 

environmental performance of a tenant I have classed as a specific risk for that 

property, an individual risk factor, so are you more concerned with those type of 

risks, or with the market risks carried by the whole portfolio.

AS - I mean, mainly, one's first concern is the performance of the portfolio and one 

has to weigh up the inherent risks of all types or property within a portfolio. I think it 

is very much a balancing job, whether it is environmental risk or tenant risk or 

covenant strength risk - they are all part of the decision making process.

Id) NT - Icl kind of answers that as well.

Ic2) If you were managing a smaller portfolio on behalf of a client, say if was 2 

million pounds worth of property and another client was 10 million, would it be that 

your consideration of specific risks in that smaller portfolio were higher?

AS - Oh yes, I mean with a small portfolio we do have one or 2 portfolios where 

you've only got 2 or 3 properties in them, and it's very difficult to get the spread of
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geographical location, the sector spread and every other sort of spread, and if one 

property doesn't perform or alternatively if one property does perform it's going to 

have a far greater affect on the overall performance of the portfolio than if it's one in 

20 or one in 50. I think if you are looking at smaller portfolios certainly the majority 

of smaller portfolios let's say under 5 million we would probably have very little 

industrial content whatsoever. The majority of our, I mean we've got 1 small pension 

fund which has 3 properties and they are all shops. We've got 1 portfolio and 

although it's expanding, it until very recently was entirely shops, it had about 8 or 9 

shops, it was a 5 or 6 million pound portfolio. We have now expanded and we've 

bought a couple of office investments and one industrial investment. Certainly if you 

are starting up a portfolio, it's different if you've got 20 million pounds to spend 

starting up a portfolio, we don't get many instructions like that, normally it is 

somebody who is putting their toes in the water and starting off and obviously with 

lot size considerations and saleability, then retail investments tend to be the way one 

starts. If you've got 20 million, then fine, you can start off on a slightly wider sector 

allocation.

2a) NT - The second section looks at existing practices, again you may not have 

control for this within some of the portfolios, but you may offer advice on some of it. 

It's really looking at whether and under which circumstances you have tried to 

minimise or limit or manage environmental risks within the property portfolio, or 

whether it's on the list but it's so far down you haven't really given it any explicit 

consideration. So the first question is have you attempted to limit/control the 

environmental risk which exists within your property portfolio?

AS -1 don't think we've looked. I mean certainly we haven't consciously gone and 

said we would not buy a particular type of property for its environmental risk, but 

having said that the majority of our, if you are looking at the use of the property, the 

majority of our industrial type of property are either offices or warehouses B8. We 

have very little factory production light industrial type occupiers in our portfolio. If 

we were looking at, we've got 1 or 2 funds where we have suggested that they should 

have a certain element, say 10% of their portfolio should be higher risk, to get a 

higher yield, then one particular type of property is a sort of small industrial estate
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where you get perhaps a mixture of B8 and pure light industrial, and obviously then 

we would look at what form of production is being carried on in that part of the 

property.

2b) NT - So that brings me on to 2b, are environmental investigations carried out on 

sites which are about to be acquired for your portfolios?

AS - Yes, if we take an example, it happens to be Wales, we've bought a warehouse 

just north of Cardiff for a property unit trust, it's at Nantgarw. (gets file) We bought it 

for a property unit trust, (shows details) - it's a Securicor distribution centre, where 

large vans come in and dump parcels and small vans do deliveries etc. So it's very 

much a distribution, and it's used for storage, maintenance of vehicles. But that was 

on a site where the vendors produced a fairly detailed report and we then obtained a 

back-up technical report and also monitored it, obviously it was monitored during 

development and has also been monitored subsequently. There might have been a 

methane problem, and we had a further update mainly on the methane side of things 

about a year after it was acquired.

NT - So the property was developed, and it was let to Securicor and that was the time 

you purchased it on behalf of a unit trust.

AS - In fact it was developed by Securicor, for their own occupation and basically 

they did sale and lease back. It was a joint venture, with the WDA the whole estate 

between Spenhill Properties who are part of Tesco's development. It's next door to 

Treforest Industrial Estate which is a typical older industrial estate which was sold a 

few months ago. (Shows where it is on map).

2c) NT - So if you were in the acquisition of say an industrial unit whether it be Bl, 

Bib or Blc or B2 unit or indeed a B8. Although you undertake site investigations, 

perhaps do a desk-top study and if that then suggests you should do more you do site 

investigations, would you also look at the current tenants occupation of that property 

to determine what they do on site?
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- Yes. I mean this one is the occupation is unlikely to adversely affect the property 

or the land. Yes. I mean if there was an occupation which we were slightly concerned 

about, then we would make further enquiries.

NT - Would your management surveyors make those enquiries, or would it involve 

the expertise of an environmental auditing firm for example?

AS - We would probably get an independent view. I mean on acquisition our 

management people would only get involved sufficiently far down the line. So it 

would be our investment people initially who would instigate any investigations on 

that and so they would probably be the people who would actually get a third party 

report as we did on this one.

2d) NT - And taking it a stage further. Would those investigations of the tenant - 

would they also examine/investigate the tenants environmental management practices 

if indeed they had any?

AS - Ideally yes. In practice that may be difficult. I mean if it was a new property 

then I suppose it would be worth looking at - if we were looking at something and 

bells started to flash or ring, then yes we would probably try and see what they were 

doing in another establishment, but that may not be - it would be all right in a sale and 

lease back, but if you are buying, it could be one-step removed from the tenant, it 

could be a brand new investment and the developer has let it to a tenant who may not 

be in occupation yet, so one may not be able to actually see the sort of processes 

being undertaken by the tenants in another property.

NT - If the tenant had subscribed and certified to an approved environmental 

management system like BS 7750 or the European equivalent, and therefore had like a 

green badge,
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AS - Yes, obviously that would help. It must do. I must confess, we have not carried 

this out yet, our main investment portfolios have not had any situations where we've 

had to go down that route.

2e) 2el) 2f) 2g) 2h) NT - Those few questions were involved in the acquisition 

policy. 2e onwards just looks at whether the same is actually carried out for the 

properties already in your ownership. So the properties you are already managing on 

behalf of funds, so are environmental investigations carried out of those sites. And 

again do you look at what the tenant does on those sites. Would it be the same as 

your acquisition policy you just described?

AS - Yes it would, depending on the client, or the property, our management 

surveyors would be inspecting the properties either every 6 months or every 12 

months, and obviously would be making sure that the tenant had complied with the 

terms of their lease and the statutory restrictions which are imposed on them and 

planning and everything else under the sun. If there was acid pouring out of an 

industrial building then obviously it is something which come under that.

3 a) NT - The third section looks at leasing practices and whether these have been 

altered in any way to reflect environmental issues?

AS - Well I am not sure that they have altered drastically. But as I say I think they 

are being amended in 1 or 2 directions, but I can't honestly think of too many which 

we've been involved where actually things have suddenly appeared in leases which 

hadn't been a couple of years ago.

3b) NT - User covenants becoming more restrictive. One way obviously of limiting 

your client's potential exposure to environmental problems would be to limit what 

could actually be carried out in that property.

AS -1 mean obviously if one was getting into the area of properties where some form 

of questionable activity was being carried out, then, but one was happy with what was 

proposed, but we didn't want it, or our clients didn't want it to go any further, then
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one would tend to be more specific in the user restrictions than one might otherwise 

be.

3c) NT - Would that apply to subletting and assignment as well which is the next 

question.

AS - Well I suppose it would, wouldn't it. I mean it's logical that if one's trying to be 

more restrictive and you were happy with company A doing a particular activity, 

using the property for a particular specific use then one would might not want them to 

sublet or assign to somebody who is going to do something which sort of just tipped 

the scales into something which wasn't acceptable.

NT - But this actually isn't in practice at the moment? 

AS-No

3d) 3dl) NT - Do tenants have to comply with all environmental legislation or is it 

that they have to comply with all legislation?

AS - All legislation. The lease I have here probably won't say anything because the 

actual use is not too much of a problem. It mentions in the tenant's covenants legal 

obligations, in present or future statutes, statutory instruments, any bye laws, or any 

present or future regulation order notice direction code of practice or requirement of 

any authority. Although that covers quite a lot it doesn't specifically mention 

environmental issues.

NT - Right OK. Standard terms of a lease, rights of entry, inspection available to the 

landlord to determine a tenants compliance with the lease.

AS - Well as I say all our properties are inspected on a regular basis. I mean the 

majority if they are single tenanted would be every 6 months or every year, if they are 

multi-tenanted, service charge implications or where we've got staff, but I mean that 

tends to only relate to things like shopping centres, multi-tenanted office buildings,



Neil J. K. Turner. 1995. 359.

which will be inspected rather more frequently. The majority of leases provide for 

landlord's inspections, provided reasonable notice is given.

4a) NT - Section 4 looks at warranties and indemnities and whether they are sought 

concerning the state of the land when acquiring property.

AS - Yes we're obviously interested in obtaining them. On something like an 

industrial warehouse building then we would endeavour to get warranties including 

reports which are available on the state of the land, backed up by, if we were 

concerned, backed up by an independent report as well.

4b) NT - Are indemnities/warranties sought concerning the state of the land in 

relation to environmental problems, from the tenant when letting property? For 

example, if the state of the land was known when a tenant went into occupation, in a 

similar way that you have schedules of dilapidations for the building.

AS - You are saying does the tenant ask for indemnities or warranties.

NT - No do you ask for an indemnity or warranty from a tenant if you know the state 

of the land when the tenant goes into occupation, you obviously want the property 

yielded up in the way that it was when the lease was grated.

AS - If we were looking at a situation, it's rather difficult, if a tenant was undertaking 

some form of process whereby they could discharge liquids into a watercourse or 

something like that and there was a specific, and we were happy with what they were 

going to discharge, and the NRA were happy, then we would probably want some 

warranty from them that they were only going to discharge those liquids and not 

sulphuric acid.

4c) NT - The next question leads on from that, do you carry out inspections or are 

they planned to carry out inspections on the termination of the lease?
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AS - Yes, I mean obviously, the majority of leases provide for a specific inspection by 

a landlord within a certain period of time before the lease ends, and obviously in 

preparation of schedules of dilapidations and whatever and making sure that the 

tenant is going to yield up at the end of the lease.

5 a) NT - OK the environmental management section. The environmental 

performance of a tenant I have defined as the level of awareness, the policies and the 

management practices displayed by the tenant in order to reduce the risk that 

environmental damage may be caused by that tenant.

Would that be considered if you were acquiring an industrial type property? 

AS - Yes. It does, obviously.

NT - How would this be taken into account. Would it be taken account when you 

were looking at an audit of the site, or a separate investigation, asking regulatory 

authorities for example of any legal compliance,

AS - Well it would be yes if we were looking at buying an investment, then obviously 

it would form part of all our enquiries and investigations, researches etc. etc. Not 

necessarily before we have agreed terms to buy, but certainly between exchanging 

heads of terms and contracts.

5c) NT - Next question is looking at how important that environmental performance 

may be to your decision. I'm not asking you to put a figure on it obviously or a %. 

But whether a poor environmental performance by the tenant would it actually 

prevent you purchasing the property?

AS - Yes. The (warts) in a property are being used more and more so that people can 

pull out of deals. It's a question of how many warts a property has got, the degree of 

environmental performance by the tenant, adverse environmental performance, could 

easily make the withdrawal from the purchase.
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5d) NT - So presumably it would influence your risk assessment of a prospective 

property investment?

AS - Yes.

5e) NT - And finally would it affect your bid price?

AS -1 think it unlikely, it's very difficult without having an example to think about. I 

would have thought it is more likely to just mean that we would withdraw from the 

deal rather than renegotiate.

5f) NT - What about if the occupying tenant could demonstrate to you as an investor 

that it was up to speed with all the necessary environmental requirements, that it had 

been certified to BS 7750, which is the British Standard on the issue, would this 

influence your risk assessment of that property?

AS - yes, that would help, certainly. I think it will depend on how the standard is 

accepted throughout industry, what sort of press has it received? I am also interested 

in the certification process and the auditing of the tenant's system once it is up and 

running. If the tenant just gets certified and then for ever more audits its own 

environmental performance, then it will carry less weight. However, if the tenant has 

to have external independent assessors in on an annual basis, then it far more likely to 

be taken into account in the investment decision-making process.

6a) NT - In this section I have made some statements which are scenarios which you 

may come across in your acquisition of properties. What I am interested in is when 

you feel it is necessary to consider the environmental performance of the tenant in the 

investment decision making process. Once you have answered that, to then say how 

important it would be to include this factor in the decision. I am not asking you to 

outline how important the environmental performance of the occupying tenant is to 

the overall investment decision making process, only to tell me how important you 

feel it is in each scenario to include such a factor in the process.
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So the first one looks at where the tenant is capable of causing pollution, or 

contamination. If this was the situation would the environmental performance of the 

tenant be a consideration at the stock selection level.

AS - yes it would. It must do.

NT - And could you say whether it was important, or very important, or not very 

important to include such a factor in the investment decision making process under 

these circumstances?

AS - It's difficult, you can't do, you can generalise. It depends on the location, what 

the tenant's doing, but if I were to generalise I would have to say it was important.

NT - The next scenario looks at, well I think we talked about this earlier on, it is not 

necessarily what the tenant actually does on the one site, they may be an office 

occupier, but if they are part of Fred Bloggs tanneries and they may be causing 

pollution instances off site, would that fact influence your decision in terms of 

potentially compromising their ability to pay rent to you in the future. If they're 

having significant environmental problems off-site which they may have to clean up, 

or pay for fines etc.?

AS -1 don't think that in isolation it would affect us. We would be looking at that 

particular building, and if it's an office building and they were occupying it for office 

purposes then the fact that they were, they had environmental problems elsewhere on 

another site which were nothing to do with our client and didn't affect our client, you 

know it was 25 miles away. But obviously we would be looking at the covenant 

strength of the tenant, which we always do, so if we knew that they had got a massive 

claim for 300 million pounds which was going to affect their financial status, then it 

might well be that we would turn that investment down on the grounds of poor 

covenant. Indirectly perhaps it would be a concern to us, but not because it is an 

environmental problem, because it is a financial problem. It has turned into a financial 

problem.
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6c) NT -1 think that answers question 6c also.

AS - Yes if we had a let's say we had, if it was an office building let to an insurance 

company and let's for the sake of argument say the insurance company didn't pay tax, 

and we knew that there was a government legislation to tax insurance companies at a 

very high level, then that might cause us to think that we don't actually think that from 

a covenant strength point of view that is a good investment, it would be the same it 

was environmental cost to that company, we would weigh that up and decide whether 

it is something that would affect the tenant's ability to pay rent in the future.

6d) NT - What about whether that tenant endures insurance cover for losses through 

claims for environmental damage?

AS - That would be part of the decision making process. To say that if you had an 

office building, 5,000 square feet in one location and they had a massive great 2 

million square foot building down the road, then they are insured for losses if that 

building fell down, in the same way that they might be for environmental losses.

6e) NT - If you were looking at a prospective property investment and you thought 

that the lease could not offer you protection as a landlord with respect to 

environmental problems, would the fact that the tenant had an environmental 

management system make you feel more secure?

AS - Yes. It would, it would be something which we may look at if we particularly 

liked such an investment and the lease suggested things were not quite right. 

However, in the majority of cases, I think we would probably walk away if the lease 

was not right, the environmental aspect of the tenant would only be considered if we 

really wanted that particular type of property in that location.

6f) NT - Whether there was an indemnification from the tenant to protect the 

landlord from environmentally related loss -
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AS - That will come under the general statutory indemnification presumably which 

most leases would include.

6g) NT - The location of the property, whether it was a property located close to 

sensitive environmental media, water course, permeable strata etc. Some properties 

may be more susceptible to environmental problems, and the liabilities that may attach 

to them because of their inherent location.

AS - Obviously that would be something that would in any event be considered as an 

important factor because that might be that the importance might be increased 

depending on the use to which the tenants either were putting it or were going to put 

it.

NT - Would the fact that the tenant had an environmental management system in this 

situation would this help?

AS - That again would be important to consider. If we had a tenant occupying a 

property we were thinking about buying, and the use it carried on were potentially 

slightly dangerous^ then we would want certain things to be in place. The 

environmental management system may be a factor which could persuade us to invest 

rather than walk away.

6h) NT - Size of the tenant - multinational or a small private company would this 

influence the importance of taking into account whether the tenant had an 

environmental management system or not?

AS - Well that would be a consideration in itself for all types of investment property 

which we'd be looking at for a client.

NT - If you had a large multinational company with an environmental management 

system, and you had a small company as well that had developed an environmental 

management system - I am trying to see whether you would look at these two
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differently. Because the big company may be particularly well managed anyway, they 

usually are better managed than the small company.

AS - Yes I see what you mean. The fact that a small tenant had developed one of 

these systems would probably be considered more favourably. Because they tend to 

be, in my experience, less concerned about these type of issues, and because they 

probably have less financial ability to pay for any mistakes they may make, it is 

probably more important for them to consider such management systems. This would 

make us feel more secure.

So I suppose if a tenant was capable of causing a few environmental problems, and it 

was a small tenant, such a system could be quite attractive to us,

6i) NT - Here I have put forward a situation where you are about to buy a nigh 

yielding industrial property for example. The fact that a tenant develops an 

environmental management system some have argued will help the company enhance 

its financial standing, if so it will obviously be of interest to potential property 

investors. What I am interested in is whether this would be considered more helpful 

to you as an investor in this high yielding property situation, as opposed to a situation 

where the property is low yielding.

AS - Why, shouldn't we be interested in the income security of both types of 

investment?

NT - Certainly. But would it be proportionally more important to the high yielding 

type property since these rely more heavily on the existing income for their generation 

of value as opposed to any potential growth prospects which the low yielding 

property might enjoy.

AS -1 accept that, but I would still be inclined to argue that the income security of an 
office building in London is just as important to my client as an industrial building in 

say Wales. Although more rental growth may be expected in the lower yielding 

property, there has to be a tenant in there to pay the increases. If this tenant goes
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then my client does not receive an income, so my job is to look for properties which 

will hopefully enjoy rental growth but which also have a secure income. This is 

important in all cases.

NT - So you would be looking for a good environmental performance in different 

types of property not just high yielding property?

AS - Yes. As long as it adds something to income security then I am interested in it.

6j) NT - OK what about the size of the property portfolio? I described the 

environmental performance of a tenant, as a specific property risk, it is specific to that 

property. Since smaller funds are less able to diversify away individual property risk 

factors it could be that they are more interested in this concept.

AS I would generally go along with that argument.

6k) NT - Do you think the structure of a fund could influence the importance of this 

subject as an issue?

AS I think it can to an extent. I certainly agree with your discussion that some 

industrial property is high yielding and part of this yield may be made up of 

environmental risks - although this is debatable. But if the environmental management 

system would help these risks I think it is perfectly sensible to suggest that they could 

help diversify the portfolio but reduce the exposure to certain types of risk. It all 

depends of course on whether the properties are going to cause environmental 

problems, if they could potentially and the investor now has a system, in place to 

reduce these risks, it will be an advantage.

6m) NT The last question looks at the investment conditions which exist at the 

moment and tries to put my research in this context. So if, for example, the 

environmental performance of a tenant did help it financially then would this be more 

important now than in the late 80s when investment values were largely driven by 

growth prospects as opposed to security of income?
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AS Yes I think that would be a fair assumption to make. If they do provide these 

benefits then it will be more important now than in the late 80s, yes, definitely.

NT OK, thank you very much for your time, unless there is anything else you would 

like to add?...

END OF INTERVIEW
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Interview with Anon Surveyor 7

Date: 02/11/94.

Interview time: Ihr 15 minutes.

AS Well I am an investment partner, in the investment department. My main job is to 

buy and sell investment property. With a view to that I specialise in industrial 

property. In the past three years I have been closely involved with the WDA, we have 

sold off perhaps £50 million worth of their industrial property mainly to property 

companies. Some of the better properties have been sold to institutions.

A lot of these properties have had problems in terms of previous site use. Mining 

activities or metal smelting etc. and we have, therefore, had to sell a site which in may 

peoples view would be contaminated. Different buyers have taken different views on 

it. Generally the institutions are far more cautious, property investment companies 

tend to take more liberal views, but they are helped by their banks and the banks are 

beginning to ask questions. So over the last few years it has become a very important 

issue. It is now a standard enquiry at the pre-contract stage.

Would you like to work through the questionnaire?

NT Yes, sure. Do you know the figures for the next question?

AS I have spoken to the partner in charge of our asset management department. The 

size of the portfolio, we have 50 clients of varying sizes, and these clients between 

them own 510 properties. In total there are 2100 tenants, and the total rent roll is £7 

million. In terms of the asset value we do not know. We are not valuers to most of 

those management clients, but as a rule of thumb I would have thought may be £100 

million. Between 5% - 10% is industrial property.

NT You mentioned before about selling off some of the WDA's assets. Would these 

sales to institutions and property investment companies include B2 type property, or 

does it mainly comprise of B8 distribution type property?
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AS It is probably split 50/50 actually B8 warehousing and Blc which is light 

industrial. The B2 to B5 properties we did not tend to sell, they tended to be owner 

occupied messy type uses. However, one or two of the light industrial units we saw 

also had contaminating tenants in as well, but it is generally a split between light 

industrial and warehousing.

NT So that is Blc and B8? 

AS Yes.

la) and lb) NT OK, have environmental developments altered the way in which 

fund strategy has been developed?

AS No. We have not altered our sector allocation due to environmental problems. 

As a rule of thumb retail generally accounts for 60% - 70% of a portfolio, and the 

remainder is split between offices and industrial. We have not altered these sectors 

because we perceive industrial to be a higher environmental risk.

What we have been doing obviously, is look a lot closer at the industrial property we 

have been buying, and we may have not bought industrial properties that we would 

have otherwise bought. So the sector allocation may actually have come down 

because the opportunities are more limited, but we have not consciously reduced our 

exposure to industrial property.

NT That is interesting, I hadn't made the connection between being more selective 

and this actually impacting slightly on the strategy side of things because you actually 

have not found what you are looking for.

AS Yes, indeed. We have had purchases that have aborted due to environmental 

problems, so yes the actual weighting probably has gone down but that has not been a 

positive wish on our part. At the end of the day they have to try to get an even 

balance between all the sectors.
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NT This is achieved by tracking IPD?

AS Yes. The average portfolio will have 10 - 15% in industrial so that is what the 

funds would like.

Ic) NT This next question looks at specific risk factors and market wide factors, and 

tries to establish which one you are more concerned with.

AS I think it is more specific risk factors. Each industrial holding is assessed on its 

own individual attributes and merits. We think these are very important, although the 

market risks will obviously influence the way the industrial property performs also.

Property portfolio diversification, a lot of it comes from the clients, they have 

different requirements, different needs, and different profiles, some funds are more 

mature than others etc. But most of the ones which we have managed for some time 

are well diversified. We aim at the sector allocations I have given you, with a heavy 

weighting towards retail, but yes we aim at adequate diversification.

Ic2) NT Again Ic2 are specific risks always considered important however large the 

portfolio?

AS Well the larger the portfolio the more relaxed you can be about particular tenants. 

But at the end of the day if the tenant goes bust it is still going to cost you money, so 

you have to vet the tenant carefully.

NT So if you were making a stock selection decision for a large fund as opposed to a 

small fund would you be more inclined to be a little bit easier on the assessment of 

that tenant, on the assumption that it is a large fund and can therefore, diversify the 

risk.
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AS Theoretically probably yes, but in practice probably no. Because if there is a 

problem with that tenant or there is a problem with that site, and you as landowner 

are going to be ultimately responsible if that particular tenant goes bust then it is 

going to cost you money if you have a big portfolio or a small portfolio. It is still an 

expensive business to clean up sites, or even if the tenant just goes bust, it is still 

going to cost you money.

I think you will find that most funds will have a certain benchmark which will need to 

be satisfied no matter how large the portfolio.

2a) NT The second question looks at what you actually do at the moment in terms 

of carrying out audits, and assessing environmental risks.

AS OK. Our existing portfolios we do not undertake environmental audits on the 

existing tenants or on the condition of the sites. If, however, we are letting a unit to a 

new tenant then obviously what they are going to do in the unit is an important 

question that we ask, and if we have concerns about that then we will look at it very 

closely, and that may be one of the factors which prevents us from letting to that 

particular tenant.

NT So it is not purely a matter of getting a tenant in at any cost, if they are doing 

something which you are very concerned about you will turn that tenant away, even 

though they could pay you a rent.

AS At the end of the day market conditions will also have a bearing, it depends how 

desperate our client is to let that particular property. All we can do is explain the 

potential liability should that tenant go bust and should that tenant have been doing 

something contaminative in the property. But at the end of the day it is the clients 

decision. We have very few funds where we have total discretion.

But we do consider it very important now. I would put it on a par these days with the 

financial status of the tenant, that was always the important factor, whether the tenant
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would remain in business and continue to pay the rent. We now view environmental 

risks^of particular tenants as being equally important.

NT Would this concerns about the environmental risks carried by tenant relate to the 

properties you mentioned before, the Blc category.

AS Yes Blc is more likely to be contaminative than B8, very few warehouses have 

got dodgy tenants in, but yes, it is mainly Blc. I mean we also have some B2 but we 

generally have Blc.

2b) NT You mentioned before about the properties already existing within your 

portfolio, what about properties you are about to acquire, do you carry out checks on 

these properties?

AS We do that on every purchase that we make. It is now a standard procedure that 

any fund or any property company when buying a property will do a desk top study. 

If there is any doubt about the site then it usual to do a bore hole survey. This is quite 

standard procedure now.

NT For every type of property?

AS Particularly industrial but yes every type of property. Probably less so for High 

Street retail.

NT This would involve commissioning a report from a firm of environmental 

auditors?

AS Yes. Yes, we have a relationship with Gibb Environmental and we use them.

2c) NT When Gibb are instructed to produce their report, would this involve them 

looking at the tenant's potential to cause environmental damage?
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AS Yes.

2d) NT And would those assessments involve looking at the tenant's environmental 

management practices at all?

AS Gibb may go and interview the tenant but it is usually not the case. They look at 

what they are manufacturing and they have a pretty good idea as to what that involves 

and from that they will make a decision as to whether the tenant is likely to be 

contaminative.

2e) 2el) 2f) 2g) 2h) NT OK 2e, we have really answered this one I think. 

AS Yes.

3a) NT OK, Section Three Leasing practices. When new leases are drafted do they 

reflect environmental issues?

AS They do yes. There has always been a standard clause in any institutional lease 

that they will not cause undue contamination, and I am sure that the lawyers have 

tightened that up over the last couple of years.

3b) NT Have user covenants become more restrictive, in terms of... tenant goes in 

and carries on an activity then is there any restriction in terms of limiting that tenant to 

that activity only.

AS I can't think of an instance where that has happened yet. The obvious problem 

with doing this of course, is that you will affect your performance when you come to 

the rent review. So we still usually say that the tenant will have permission to use the 

premises within the Use Class Blc. or anv other use the landlord might reasonably 

consent to.

3bl) NT Are you more concerned about the type of tenant processes and activities 

which are permitted to be carried out within your property?
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AS Yes, of course, far more concerned. As I say it is now standard practice to vet 

tenants before we let to them.

I know that some property companies, particularly those with a large allocation to 

industrial property, have also undertaken environmental audits of their entire estate. 

Take Industrial Ownership, for example, they have had a guy walk around each estate 

to see precisely what the tenant is doing and how they are doing it, the manufacturing 

process they have adopted to see if there are any problems. If there are any problems 

then they bring it to the tenant's notice and makes sure that if need be the local 

authority is aware of it. So they are very very strict because they know that if that 

tenant goes bust and he has been pouring chemicals down the drain then the local 

authority or whoever it may be will ultimately come after him as landlord.

3d) NT Do you have to be satisfied with a new occupier on environmental 

grounds?

AS Yes, in our standard report to landlords we tell them about the covenant status, 

the tenant and we send them a copy of the accounts. Now it is also a standard 

practice to tell them about what the tenant is doing and whether it is likely to lead to 

contamination.

3d) NT OK Would there be a covenant to comply with all legislation, or is there a 

covenant to comply with environmental legislation only?

AS It is all legislation.

3e) NT Are there rights of entry and inspection as normal?

AS Yes, as normal, this is standard.

3f) NT Ant other amendments that you are aware of?
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AS No, I don't think there have been that many changes, although I know they have 

been tightened up over the last few years as a response to environmental issues.

4a) NT OK Warranties and Indemnities.

AS We always seek warranties but we never get them. I have been selling industrial 

property, and specialising in it for the last eight years, and no vendor has ever 

provided an indemnity of warranty that the land is clean. They give us ample time and 

opportunity to make our own investigations as a purchaser, but I would never 

recommend to a client to give a warranty anyway. The potential for litigation is 

enormous and it is far too open ended.

4b) NT What if you were letting a property to a tenant, do you seek to carry out an 

environmental investigation at the end of the tenancy and if the land has become 

contaminated or polluted during the lease....

AS I don't believe that that is standard practice. I think monitoring their process on 

a regular basis rather than actually taking any sample is what we tend to do.

4c) NT 4c What about this point?

AS Inspections planned. Well at the end of the lease there will be an inspection to 

draw up a schedule of dilapidations, and the schedule of dilapidations should 

hopefully illustrate if there are nasty oil stains on the floor or something. So some of 

it might be caught in that schedule. But no. we don't at the moment undertake these 

inspections purely on environmental grounds, for one thing it is far too expensive.

NT This I think is one of the problems with environmental issues and property 

investment in general. Yes you can investigate to reduce your risk but you have got to 

put it in context. The risk of suffering financial loss as a result of environmental 

related developments but you could spend on research more than the property would 

be expected to perform for you. You have to draw a line somewhere.
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AS Yes I agree, absolutely.

5a) NT OK Section 5, this is concerned with environmental management.

It is really concerned with whether the environmental performance of the tenant, in 

terms of has it got an environmental policy statement, has it got a good legal 

compliance record, would enter into the investment decision making process.

AS Well the short answer is that it probably should, but at the moment I don't think 

we look at it in that detail. That is not to say that will not do in the future.

We ask the tenant what they are going to do and what their processes involve and if 

the tenant volunteers information about their own environmental procedures, then all 

well and good. If they don't then we will have to take a view on it.

5b) NT If it was to be taken into account in terms of you asking the tenant those 

questions, presumably it is undertaken at the stage when and if Gibb Environmental 

go around to do their auditing. It would not be a separate investigation at another 

time and place.

AS Yes, it would probably come about like that. If we are buying then we will look 

at what the tenant is doing, it is just that we have not progressed as far as asking them 

about their own management procedures as a way of reducing our own exposure to 

the risk.

5c) NT OK 5c.

5c) 5d) and 5e) AS A demonstrably poor environmental performance preventing me 

from purchasing a property. Are we saying that a known polluting tenant that has 

polluted other sites or the site he is occupying that we are managing?
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NT Either.

AS Well if there were no signs of pollution on the actual site we were going to 

acquire, I would say no it does not influence us. However, it there was a pollution 

problem on the prospective site caused by the tenant, I would say yes, it will prevent 

us from purchasing.

Would it influence our decision to buy or not? I think this is a question of degree. If 

it is metal smelting plant or something that we know is a dirty use. For example a 

tannery. We would never buy a tannery because we know that no matter how careful 

the tenant is, inevitably things are going to leak into the soil.

NT So it is the actual activities that are far more important than any environmental 

management practised by the tenant. So if the activity is dangerous then you will 

walk away irrespective of the tenant's compliance record.

AS Yes, that is right, accidents can always happen it doesn't matter how careful you 

are. You could be a pic who take very careful care to make sure their nasty solvents 

and chemicals don't get into the ground. If we know that this is a really foul use then 

we probably wouldn't buy it. It is a question of judgement, if it is a small local firm 

and they look like cowboys and they act like cowboys, then we will take an even more 

stringent view then if it was a pic multinational. But most of the units we buy are not 

really foul users, like tanneries and smelting plants, they are generally light industrial 

Blc i.e. the most dirty is probably metal bashing and metal pressing, or some form of 

chemical process, is probably the worst use you will come across.

NT What about if there was evidence of environmental management by an occupying 

tenant carrying out one of the uses you just mentioned. These, whilst not the most 

contaminative, could cause some environmental problems, so would you be influenced 

by this environmental management.
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AS Yes I think we would. We will buy such property and anything which reduced 

even further our exposure to potential environmental liabilities must be a 

consideration.

5f) NT OK This brings us nicely on to 5f. Would the fact that a tenant had BS 7750 

influence your risk assessment in any way?

Have you heard of the standard by the way?

AS Yes I have. Yes it would help us in our judgement, but at the end of the day it is 

the process which is the most important factor, and if it is a tannery and they still had 

BS 7750 we probably still wouldn't buy it.

Also the tenant's process is less important than looking at the past uses of the site 

because most problems are going to stem from historical uses, as opposed to existing 

uses. But we do look at it because as I say we do feel it is an aspect which now needs 

addressing.

6a) NT The last section is about the environmental performance of the tenant again, 

and I have introduced some different scenarios where you may or may not consider it 

important to look at the environmental performance of the tenant. For example if it 

was a potentially polluting tenant situated alongside a watercourse you may consider 

it important to look at the environmental management and performance of a tenant.

AS Do you mean here how well the company is managed here and its compliance 

record as opposed to the actual procedures which it carries out?

NT Yes, that is right it is the compliance record and management company, as 

opposed to whether it is actually carrying out a polluting process. The relative 

importance section is not trying to gauge the level of importance within the overall 

investment decision making process, it is trying to establish under which of the 

following conditions you consider it most important to look at the tenant's 

environmental performance. So in Scenario one you may feel it more important to
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look at the tenant's environmental performance than it is in Scenario three for 

example.

AS OK I see.

Well yes it is the actual tenant's process which is most important and then it is the

tenants' management practices which is important but which is not as important.

NT OK So the first one. You go along to the property and the tenant is carrying on 

activities which could cause pollution/contamination. Would that then mean that you 

would look at the environmental performance of the tenant?

AS Yes, and that would be important.

6b) NT OK the second part looks at the wider commercial activities of that tenant. 

So the tenant could be in a B la use but it could be part of a company that had several 

other sites where they run tanneries for example, and therefore do you look at these 

wider commercial activities, and if so would the environmental performance of the 

tenant then become a consideration?

AS In practice no, but you have probably just brought up a very good point that we 

had not thought of! Yes, if we have an office block and it is let to a tannery and it is 

separate from the tannery, then no we would not put the two together so we probably 

would not consider their environmental performance.

But you are probably right we should look at it in the overall context we should be 

assessing the tenant rather than the actual building.

NT Yes the tenant becomes the important unit of analysis in this situation.

AS But of course in practice it would be very difficult for us to even know what the 

other activities were on the other sites, so at the moment I don't think we would do 

this, but I take vour point
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NT There is a credit rating company and a firm of environmental auditors that have 

joined forces. They are developing a risk assessment tool to help investors assess 

different levels of environmental risk depending on the main commercial activities of a 

company and its credit rating. This will help investors to highlight those companies 

which carry high levels of environmental risk and can not pay for any potential 

liabilities they may have. Eventually it would be like running a credit rating on a 

company, the only difference being environmental, as well as credit risks, would be 

picked up.

Would you be interested in this type of tool?

AS You're right, it is certainly not something I had thought of, in the past we would 

only look at company's financial statements, but now the environmental bit should 

come into it, because if they get done elsewhere they could go bust and you are 

looking for new tenants. There are many different factors which need to be 

considered before making a property investment decision, location, potential for 

improvement, what has been built down the road, whether it is going to oversupply it, 

what actual sector it is in, whether it is over rented or under rented, but I agree with 

you that now the environmental performance of the tenant should be one of them.

6c) NT 6c is the tenant in a position to absorb environment related loss?

AS Well yes, I actually had not considered that point before, but I would think that 

was important, but in practice we never really consider it.

NT Would environmental management then become more important the weaker the 

covenant?

AS Yes, because I would be expecting a strong covenant to have a system, or to be 

able to afford damages. A weaker covenant will need all the protection he can get, 

and environmental management will be one of these things.
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6d) NT What about whether the tenant has any insurance cover for losses caused 

due to environmental damage?

AS We never look in that much detail at the tenant's insurance cover. We generally 

look at the parent company and we get a Dunn and Bradstreet rating on them.

6e) NT What about if you were purchasing a standing investment and the lease that 

you were buying into did not offer you protection from environmental damage which 

may be caused by the tenant? Would you then think OK then the environmental 

performance of the tenant becomes particularly important?

AS We would obviously vet every lease that we are buying, and if there were some 

defect with it we would put our finger in the air and try to determine value because it 

is a non - institutional lease, or we would pull out of the transaction altogether. So 

yes, the clause of the lease is very important. If we decided to proceed then I would 

think that the environmental performance of the tenant would be very important.

6f) NT An indemnification from the tenant is never available anyway from what you 

said before?

AS You never get an indemnification in my experience. 

NT OK That is fine.

6g) What about the location of the property? If it was situated close to sensitive 

environmental media which would allow migration of any damage that did occur, 

would this then suggest to you that you should consider the environmental 

performance of the tenant?

AS Yes it would. We would be very interested in this because we have come across 

itjueviouslv. A site has been sold bv us to an institution. There were heavy metals 

nnjhe site, but because they were situated on an impermeable strata they were
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prepared to buy. Now had this been next to a water course then they would have had 

a different view.

The same would apply if we were to purchase an industrial property as a standing 

investment. The more sensitive the surrounding area, and the more likely any 

pollution that did occur escaping, then the more important issues such as 

environmental management. I would say quite important.

This is the sort of information we would take advice from Gibb on. They will tell us 

about the strata conditions and what the likelihood of escape is.

NT How long have you been asking these types of questions? Was it from the 

advent of the first public announcement of the Public Registers of Contaminated 

Land?

AS Basically yes. It was about three to four years ago and followed that 

announcement. Since then our awareness, as a profession, has improved vastly in a 

relatively short space of time.

6h) NT What about whether the tenant is large or small? If you had a small private 

company would you be more interested in their environmental management vis a vis a 

large company based on the assumption that the larger the company the more likely it 

is to be able to pay for damages if they did occur.

AS I would generally go along with that. We do tend to pay more attention to these 

kind of things when the tenant is relatively small.

6i) NT If the property you were considering purchasing was a high yielding 

property, and relied upon the present cash flow very much for its generation of value, 

and the tenant had a good environmental management system in place, would you be 

more influenced by this than by the lower yielding property having a similar tenant in 

occupation?
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AS I agree with your discussion in theory but I am not sure how this would actually 

come about in practice.

6j) I would also say this was true of the next question. I think that all funds should 

look at specific risk factors very closely, but I acknowledge that getting these 

property specific factors right in the smaller funds is of crucial importance.

6k) I am unsure about the next question. I think fine in theory again but I am not 

sure to what extent it may actually happen.

6m) AS I would say the same for this question also.

6n) OK that is fine. Unless there is anything else you would like to add? ...

END OF INTERVIEW
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Interview with Anon Banker 1

Date: 10.11.1994.

Interview time: Ihr 10 minutes.

NT - reads question 1.

AB - Having read through the questionnaire, I know that most of it is around property 

companies, investment companies in particular, we don't differentiate or anything 

between companies we use, so although they are property investments in terms of 

where we are coming from. Now the environmental implications or things affecting 

them will be the same as any other thing and so we are coming from the same 

background irrelevant of what type of company. Our attitude has changed to a 

limited extent, but particularly with property companies because it is property that is 

our security we are coming up with guidelines of what we require from that.

NT - So it wouldn't matter if it is was a manufacturing company that were looking to 

raise finance and using their property to secure it?

AB - The things we are coming up with are more general, there's nothing very 

specific only to property investment companies, we haven't picked them out as a 

particular target as it were.

NT - The reason I mention them is because I'm also interviewing property investment 

companies - I'm trying to get an angle on the entire property investment market.

AB - So in terms of has our attitude to lending been influenced by environmental 

issues then I can answer that in a far more realistic manner, yes definitely. This is 

because: one there was the lending liability issue which has not really come to light in 

the UK and is still hanging there; and, two the paying for our past document by the 

DOE which is still being reviewed at the moment. So as an institution, we're 

concerned that whereby lending to organisations we may pick up liabilities ourselves, 

which previously we would never have had to do, and these relate to the environment, 

that's the reason the department was set up to actually sit down and assess what the
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potential liabilities and come up with a methodology by which the bank can actually 

deal with these risks and reduce them as best we can. That's what we are all about, 

so our attitude to lending has changed because now we are having to look at 

environmental issues as part of our standard lending criteria, whereas before it all 

revolved around a thing called CAMPARI which was called the cannons of good 

lending, it stands for the Character Ability Management Period Amount Repayment 

Insurance. Character being what sort of company it is, Amount being the amount of 

the loan, Management being the management involved and how good they are with 

personnel, P being Period I think, because there's different ones we use, I've got the 

whole thing outside which goes through it, which I'll photocopy and you can take that 

away, and Repayment Insurance, but it's all in a little thing which is Environmental 

Risk going on Environmental Risk Management Lending which I'll give you a 

photocopy of - that's in my drawer - when we've finished. I'll get that for you later.

NT - So management was mentioned in there. You are looking at the management of 

a company?

AB - That's where the bank looks in general and we look at the management, how 

professional they are. Whether or not people like the Chairman, the Financial 

Director, do we think they are astute enough that they are going to take on all the risk 

we are looking at. So from within that now we can add an another E onto that as 

we've added to the environmental issues because that is what we are here for, and 

within environmental issues where the bank looks at is basically; 1. whether the 

company actually understands environmental issues. We could ask a simple question 

like have you got any environmental problems. Well everybody has got 

environmental problems it's how they are dealing with it and if they say no, we're not 

sure what you are talking about we know we need a lot more work done here. But if 

they say well we've got an environmental management specialist here who has the 

responsibility to do all that and we're subscribing to BS 7750 and we've got 

environmental policies, then we know that company's fairly up to speed. So the 

amount of work involved reduces. So within that we will look at, well we've got an 

aide memoir which I'll go and get - they'll help. They're not incorporating this
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grading system yet into a realistic method of analysing companies because it's still not 

practical enough I don't think.

NT - What about "Syberr"

AB-WhatVSyberr"?

NT - Risk Opportunity Intelligence - Credit Rating merged with...

AB - We've seen those as well, one was slightly more advanced that the other. Well 

actually they have nothing more to offer than we were already doing. And obviously 

when they've got an end product where you can just tap in and that can assess a 

company and give you ratings straight away then we may have a use for that, but at 

the moment they were still at a level whereby we were already at that stage ourselves.

NT - But you are obviously interested in the concept if they could come up with a 

way of measuring risk properly.

AB - If they can make our job easier, in terms of the general risk managers in the 

bank then we will be looking at it. I know that we have a system in the bank for 

assessing risk called Lending Advisor, I don't know whether you've heard of that, 

basically you tap in all the details of the company into a computer and based on 

certain criteria gives an overall weighting at the end of it and a rating as well which 

says whether it is a good company to lend to or not, and its prospects going forward. 

We're trying to have something in the future whereby there'll be an environmental 

section in it as well which will then add to the final grade. So environment is only 

one aspect which we have to look at and that again is things that have to go forward 

and that's what these rating agencies are trying to tap into us for but at the moment 

the product they had wasn't suitable for us to utilise it straight away. So going back 

to what sort of things we look at and just running through the list here, any company 

we get irrelevant of whether it is a property investment company, we are going to 

look first at its environmental sensitivity seeing basically what sector they work in and 

whether or not that sector is environmentally sensitive.
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NT - Using the SIC codes?

AB - Using the SIC codes. We've analysed them and about a third of them we have 

said are environmentally sensitive based on the raw materials used, the processes 

used, and their inputs into the system and the outputs and the process of whether or 

not that is environmentally polluting. And also within that is their location and 

proximity to water. Then we'll look at a company's environmental information, what 

information they can provide us with initially, like what they do anyway whether or 

not they are up to speed because they've subscribed to 7750 or they intend to, they've 

got an environmental manager in place, all that sort of thing. Then we'll look at 

strategic issues affecting that industry, so from a property investment company we 

will look to see whether or not perhaps the company is lending to its clients who are 

environmentally sensitive. Because obviously ...

NT - Those are the tenants occupying their property.

AB - Yes, and whereas that in a normal company we would have to know that, where 

we know we lend to an investment company we would have to go beyond the normal 

bit because we know that there's still this other party who's got the ability, which 

we've got no control over, to contaminate the company's property which we have as 

security, so in that case we would have to go beyond our normal means of actually 

looking to whether the leaseholder was going to threaten us.

NT - So there could be 2 stages to it if you like then you'd have a standard SIC code 

for a property investment company, but the property investment company could have 

80% industrial type property or 20% retail so that would make a difference as well?

AB - Yes. We'd have to look at the balance of their own portfolio and see what the 

situation was and then maybe, it depends what we've got as security, how reliant we 

are upon them what we're lending and whether the facilities are term-facilities, 

whether we are locked in for a number of years or they are on demand facilities which 

are only for a year and we can pull out. So the whole package needs looking at, it
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can't be broken down simply by saying well its an investment company therefore we 

won't lend - it's not like that at all, it's far more complicated.

AB - So we've done strategic issues then we'll look at their environmental policies, 

the company's own ones and what policies they've got on board and then as a way of 

checking their policies, we'll look at their compliance record, now with property 

investment companies we can look at their clients and get the compliance records of 

their clients as well. We can do that by going to some of the ICC who offer facilities 

where they can tell us whether a company has been convicted or whatever in the last 

so many years and also we can go to the agencies ourselves and check with the 

agencies whether or not certain companies have got a bad track record or not, and in 

environmental magazines they are published every month saying who has been 

prosecuted in the last month or whatever and we've got those out there in the library, 

we've got a database of companies who are listed in various magazines so if say 

we've got "Blue Cycle PLC" or whatever we'll then look on the database and see 

when that company has been registered in a magazine, check the magazine date and 

what the articles are about, some could be general interest, some could be saying 

they've been prosecuted, and if they have done, what the reasons are. If we are 

unhappy with the reasons we will then get the lending manager to go back and talk to 

the company about it to try and ascertain exactly why they've got a poor compliance 

record and if that's due to them being poor environmental managers fiill stop, or 

they've had a one-off incident which we can accept.

NT - What about if you were approached by a property investment company to 

purchase a very large industrial estate, and the industrial estate was to be your 

security it may only be 60% of it by value, but it is your security, and it was 70% let, 

say it had 10 properties and you had 7 tenants in there, would part of your process be 

to look into those occupiers of those properties?

AB - If the site itself was in a risky area and we knew that some of these people 

operating were in risky processes then we would have to - there's no case of saying 

well there's only one that's contaminative - if there's one there and its pointing in that 

direction, we need to do our own due diligence because we know that that one
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company, if its polluting and that gets into the local water supply, then the potential 

environmental claim is sufficient to wipe the company out. Then obviously the owner 

is the main fall-back on environmental issues. This is the person who's caused the 

problem or the owner of the land, so if we're lending to an investment company and 

we know the lease-holder is polluting he's caused a problem which cannot be rectified 

within his own funding so the leaseholder goes down or into liquidation. Then the 

HMIP or the Policing Authority could then look to the owner which would be the 

investment company and obviously then if they haven't got the resources to meet this 

liability we know that environmental liabilities can be far larger than the amounts 

involved in terms of what we're lending, or what the lease may be then that will have 

a big impact on the financial covenant of the investment company and we need to 

ensure that we are happy that that risk is not sufficient for us not to lend in the first 

place. So with investment companies we have to go beyond that, and we will do.

NT - This is only in the last 2 years?

AB - Yes. 2 years we've been coming up to this. But we've had the case with 

Eastern Counties Water, or Eastern Counties Leather with Cambridge Water 

Authority whereby the company hadn't been using for 10 years the chemical, and the 

clean-up costs were estimated to be around £2 million. Now Eastern Counties 

Leather could not afford to pay that £2 million and had they taken that hit then they 

would have gone down, but because of the insurance companies wanting the issue to 

be brought to court because there was no case law on this, then things have worked 

out and it's all about whether or not there was the aspect of forseeability. Well the 

forseeability of 10 years ago is fine, but now people are aware of it, in 5 years time the 

forseeability issue will not be a factor unless it can be proven the issue was caused 15 

years ago, whereas if it was in the last 5 years forseeability is unlikely to be an issue, 

therefore, we need to be aware of what these problems are. We're doing that now as 

a thing of going forward to prevent the bank then perhaps being looked upon or 

called upon to pay 2 million pounds to help the company because it will go down, or 

if lender liability comes in, and us being a deep pocket, and us having to pay 

ourselves. So that's what we are all about.
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NT - Would you think that if a tenant had 7750 for example, if they were to be 

prosecuted under common law do you think it would help their claim that damage 

wasn't foreseeable with this type of system in place ? I mean, could they say "if we 

didn't detect it with 7750 in place then it was not foreseeable?

AB - Well 7750 is just a system, just because you have a system doesn't necessarily 

mean you manage it correctly, and I guess again we may be being over simplistic if we 

say just because they got 7750 they couldn't foresee it, if they've got a bad 

environmental manager there - yes he's got 7750 but if they then sit on their laurels 

and things start going down hill then they are not good managers. It's just a standard, 

it's just like - at the bottom line of 7750 it means that they should be better 

environmental mangers but the actual practical implications - are they? I mean you 

could have someone who hasn't got 7750 who's far more stringent than someone 

who has, but they haven't got the piece of paper to say so because they haven't had 

the resources or the inclination to actually have that - same as 5570 just because 

they've got it doesn't mean they are any better than those who haven't - they've just 

achieved a level of certification - that's all. We can't rest on our laurels and say OK 

"B Company PLC" has got 7750 - fine, we'll not look at their environmental issues 

because that's not good enough, and then we'd fall short of our own due diligence 

and we wouldn't be doing our job correctly either. Yes it will help us to think 

perhaps they will be doing something well, but obviously if we don't find out if they 

got a bad compliance track record or the HMIP are always around there trying to sort 

something out, then we will notice that things are not quite as good as they seem and 

we will have to do something about it.

Shall I run through the rest of these things while you're looking through - we've done 

compliance. Land valuations we're asking our surveyors to make environmental 

comments in line with VGN11 that's the valuation guidance note 11, you know about 

that? Within that, we expect their valuations if they are to the bank to include 

comments on that, so we can then put the valuation into context - can we rely on that 

valuation or is there environmental issues we need to do more work for, and 

obviously if the valuer is uncertain and it's a very big sized valuation and we are
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relying on that for security, we will need to get at least a phase 1 done just to put 

these risks into context. So we've got that issue. We look at contingent liabilities, 

whether or not the company has a balance sheet, and this is relevant to any company 

not just an industrial company also a property investment company. If they've got 

contingent liabilities for clean-up costs, we want to know what they are so that if 

these things at the moment haven't come to light but potentially they could have a £5 

million issue coming on; like companies with sites in America where they've got 

superfund sites which are subject to that, then we need to be aware of that so we can 

take that on board and put that into the whole risk process and make a decision based 

on that.

NT - Right.

AB - Capital expenditure requirements whether or not the company has budgeted for 

sufficient capital expenditure to meet environmental regulations including 

"BATNEEC". These are things which are purely on the environmental side, if they 

are in an industrial sector which is environmentally sensitive and we know they are 

going to be regulated based on their size, we would expect them to have something 

within their budget where you see an allocation on the capital expenditure for purely 

environmental expenditure. Obviously we can't say that's the right amount but 

because they've got something in there and we know the size of the company and the 

proportion of what else goes on, we can say OK they obviously seem to be dealing 

with it. If they haven't got that and we know they are highly regulated well we would 

have to ask the question of why not and it may be that they just hadn't specified that 

and they would come forward and tell us at a later stage. Then we've got insurance 

and have they got environmental insurance? We know that is difficult to get, but 

whether or not they've got accidental cover which is still available is still a good sign 

because gradual things are down to their environmental management again, and that 

links it to whether they are 7750 listed or anything like that and what they are doing 

and their compliance record. That covers their gradual situation, but obviously 

accidents happen and if they've got insurance cover in place to cope with that, then 

the risk is removed from the company and is passed on as it were to the insurance 

company, again it just gives us a better feel for what is happening, because if we know
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that they are suddenly going to rely on money from us or they are not going to be able 

repay us they can rely on an insurance company - the risk to ourselves is lower. Then 

we've got facility letters as to whether or not we may put environmental clauses in 

there such as saying that we want you to tell us whether or not you are in negotiations 

with HMIP so that we are told in advance if you've been prosecuted, not that we find 

out the day it's in court. So we can make them declare to us any environmental 

situations that are happening. If they don't do that and we find out, then they are in 

breach of the facility and unlike an overdraft facility which is repayable on demand a 

term facility is say over 20 years and if during that time they breach these facilities, we 

can call the loan in - and that's our right to do so. But a loan is given over a fixed 

term, so this basically allows us to reduce the term of the loan to make it on demand 

and as soon as the facility has been breached we can then turn it from being; although 

you did have to pay that in 15 years time, because you've breached this covenant and 

you've got environmental problems which you didn't tell us about, we can now call 

that loan in straight away, and if they can't do that, then they are to go into liquidation 

and we rely on security, but that is just how banking works in general. Then we look 

at the direct liability issue of whether or not the company has got a direct liability 

issue itself, and then of course we have indirect liability whereby at the moment it is 

indirect because the bank may be linked into that through lender liability. Finally, 

we've got the report we get from environmental consultants that we'll look to see 

what that says to ensure that the company understands what the report says and 

relates to what it's saying so that we can then relate it to what we've got to ensure 

that the problem can be put into context but we would expect the company to put that 

problem into context as well. So from a general nature, all companies who give us 

land as security, because a company could be say a retailer, he's not in an 

environmentally sensitive SIC code, but we don't know what the site was used for 

beforehand so the historical use of the site and its neighbours is just as relevant from 

land as is the company itself and so it's really not as simple as it could be anymore so 

we have to be far more stringent. Therefore, just because it's a property investment 

company it means that the rules will be exactly the same for them but we will have to 

be far more stringent because not only will we be looking at a property investment 

company we will also be looking at its clients to see what they are doing because that
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will have a potential to affect the company and then 3 stages down the line to affect 

the bank and so we have to go back and cover all these issues to ensure that our own 

lending criteria are covered and just because they are an investment company in 

reality means that we've got more work to do, that's all.

NT -1 picked up on one point when we were talking about the instructions to valuers, 

asking them to value a property which is to be used as security, would those 

instructions require a valuer to look at the environmental performance of a tenant 

whether it's got 7750 for example.

AB - Not as yet, no. But that is what we do. We use them to give us an indication of 

the value of the land and much as we can't expect the surveyor to do our job for us. 

We could ask them to do that but in reality is he any better qualified to do that than 

we are, and the answer is no. What is going to happen is he's going to charge a big 

fee to do that. Some surveyors you can give them as much work as you want but you 

pay for it. They are professional people their fees will be higher and most of those 

issues we talk to the customer anyway, so we should be able to get that information 

ourselves and not rely on someone else who doesn't know the customer to go and get 

information from them and then charge us for it. So we give them a specific brief 

relevant to what he does and what he is professionally qualified to do. It may come 

long-term that some banks may ask for that but obviously I wouldn't see that 

happening at the moment because all we'll end up doing is paying far more for his 

comments and at the end of the day we don't pay for that, the customer does, why 

should the customer pay someone else to ask them questions when they could tell us 

direct what the answers are. Does that make sense?

NT - Yes. I was going to work through this, but I think that you've probably 

answered most of the questions.

2) AB -1 just looked through this, and I was saying well - shall we just have a very 

quick run through, we've covered Ql about we're influenced by environmental issues. 

What are our main environmental concerns, well I've been through that - that's all on 

my list of things we look at on the check-list - the 11 or 12 items. We are looking at
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the past use of the site, the present use of the site and the future use of the site we 

also look at obviously because if we're lending and it's a development lending then 

we want to know what it is going to be used for, because if it is an environmentally 

sensitive use then are we lending to somebody who is going to be a bad egg. The 

physical conditions of the site will be covered in our phase 1 report, phase 2 if that is 

required. We've already talked about the compliance record and environmental 

policies and the extent of insurance and the other things we've covered in this. So 

that is all Q2.

Q3) AB- Reads Q3. No we have no restriction on lending. There was a view that 

Barclays was thought to be over-exposed to the property sector in general but at the 

same time, yes we may be over-exposed in terms of our overall portfolio but our 

business is still at the moment lending money and we can't just pull out of a sector 

which could be profitable. We just have to be far more stringent about when we are 

lending, so that we don't have the risk of having big-hits like we had in the 80's. Well 

from the environmental point of view that is what this department is all about. To try 

and narrow these risks down to ensure that while we are lending, that we are making 

quality lendings rather than just lending for the sake of actually being out there and 

being involved in the market place.

Q4) Would it make a difference whether or not the company had 7750, yes or no. 

NT - That's really looking at whether the tenant occupying the property has 7750.

AB - As we've said, just because they've got 7750, it is not sufficient to say fine let it 

go. We have to do our own research. Anyone can achieve a certain standard, but just 

because they've got it doesn't mean to say they then keep that going, although 7750 

is something to review, but - times change and we can't just sit there and rely on that 

being the main pin of our research, there's far more to it than that.

5a) Reads Q5. Yes. Basically. Because if they are in an environmentally sensitive 

sector we will be looking to ensure that they did have environmental policies in place. 

Otherwise they would not be protecting their own position going forward, and if they
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are not doing that then we wouldn't necessarily want to be involved with someone 

who wasn't managing his own company properly, and if they are in that sort of sector 

where they are subject to environmental legislation they need to be doing that. I'm 

not saying that just because they haven't got environmental policies we wouldn't lend 

to them, but obviously it depends on the size of the company, if they are only a small 

company then they still have issues to take into account, and they may be doing it 

although not having a policy because they haven't got that in place and that's where it 

is very much involved with the discussions we have with the company.

Would this happen in the future? In the future you would expect far more people to 

have environmental policies in place because it is a very new area and very big firms 

are dealing with it, and as time progresses the medium-sized companies will take it on 

board, and eventually small companies will take it on board. This all relies upon the 

policing authorities having a far bigger role out there in society anyway, and as yet 

their role is restricted due to the financial resources they've got available to 

themselves. That will change as time moves on.

5b) Well we sort of touched upon that. That if the tenant is in an environmentally 

sensitive sector and he hasn't got environmental policies then that means that the 

property investment company needs to be looking at that for them. Now most of 

investment companies don't actually, as I perceive it and I probably could be pulled 

up here, but once the company is in, they monitor them a little bit but not to the extent 

that they know the ins and outs and in depth running of that company. Now 

obviously at this stage we would perceive that an investment company would be up to 

speed as well, if they were actually letting a tenant into one of their sites who was in 

an environmentally sensitive sector then they would be foolish themselves not to 

ensure this company was actually managing their thing up to speed because if they 

don't the company can't pay for the costs then those costs will be taken on by the 

investment company. And so prudent management would say that we would expect 

them to do it and they would expect the client to do it and obviously as these things 

come more to light then that system will probably come into place. I can't see any 

way of that not happening really, because it is just not sufficiently good management 

for a company to let someone in who they don't know what they are doing especially
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whenjhev themselves eventually have the potential tab to pick up if something goes 

wrong. Does that make sense? It would just seem to be shrewd business to me.

AB - OK - would these management systems reduce the risk of a loan viz a viz .... ?

Well yes. Because obviously if his client has got an environmental management 

policy in place, the whole risk is reduced because theoretically they are better 

environmental managers. So the answer to that is yes. And is it going to improve in 

the future, more investment companies will be looking at that because that reduces 

their risk and obviously the risk is as much to them as it is to the client, because the 

client if it is a small client can fold, but at the end of the day they've got to pick the 

tab up under the current legislation which says it is the owner of the property which 

can be hit with the clean-up costs if the person who caused it cannot be identified. So 

who owns the property? The investment company. So if they are up to speed with 

the legislation they have no choice but to ensure that they regulate it or actually 

manage this thing properly themselves. And from our perspective being one stage 

removed, if the investment company goes down we may be looking at a tab which will 

be affecting our repayment value for the prime security which is the land, therefore, 

we would not want to lend to someone who wasn't actually doing their own 

environmental homework and research in the first place on their own clients. That is 

just again prudent management going forward.

5c) The more risk we see, the higher the lending costs by way of the higher the 

lending costs by way of front fees, because of the amount of work involved for us, 

and margin over base rate. Now in a market society obviously if there's more people 

out there willing to lend the fee they pay and the margin they pay will reduce because 

there's more people trying to get the business. Now where these companies are in 

environmentally sensitive business, the risks are higher and that will be reflected in the 

margin over base where it will be slightly higher probably because we have a bigger 

risk to take on board therefore the reward for that needs to be higher otherwise the 

whole system of business falls down and therefore the work we do will be far more 

involved and that has to be reflected in the up-front fee they pay for us to actually 

look at taking the business on.
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NT - And that actually happens at the moment. You have had a property investment 

company come to you and say we want to purchase industrial property there's the 

risks, we want to purchase office property there are the risks, there could be a 

difference in finance?

AB - There could be a difference, because of the risks involved as we perceive them. 

All that happens is they all get given a price over, OK they all get given an interest 

rate to pay and that's over base rate normally or LIBOR or whatever. The interest 

rate really reflects the risk the bank sees so if we are lending to like a blue chip 

company then the risks of lending to a multi-national blue chip company is far lower 

than the risks of lending to a one-man business, hence we can say OK we know we 

are going to get that money back eventually therefore the risk is lower we can give 

them a lower interest rate, but if it's a small business as you've seen in the press that 

we charge extortionate rates of about 7%, well actually compare that to how many 

small businesses go down. That 7%, all that means is more small businesses are 

paying to cover the risk of other people going down, maybe that's unfair but then 

that's what business is all about. We have to be able to get our reward for the 

business we are involved in otherwise there's no point in us being in that business. 

That hasn't gone down very well because of the press, but that's what it is. The same 

thing would apply for this, that if the investment company is doing its work and its 

clients are less risky, then theoretically the costs to it via the lending fee and the 

margin over base will be reduced because there's less risk involved for them and 

there's less risk involved to us therefore the reward that we need to get will be lower 

because there's less risk taken on board by ourselves. But if they are lending to 

industrial companies, in other words we are lending to an investment company who 

has industrialised companies who we are not happy with, then it may be enough to 

actually turn the deal away, but we may think well we are prepared to take that risk 

on board, but we want a suitable reward for that which would logically state that the 

risk fee and the margin would be higher. And the only way of reducing that would be 

by ensuring that the company itself was checking these things out and its clients also 

have a good environmental record, but I can see that as being more what's happening 

in the future because at the moment I don't think most people are practically taking
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that on board yet. But we will. We are trying to do that but our policy isn't out there 

at the branch level yet they just use head office and go into regional level so it's all an 

ongoing process which will evolve in the next 2-5 years. So again that is yes and very 

probably in the future. It is going to happen in the future - it is not a case of will it 

happen in the future.

NT - 5b would these risks be reflected in the loan agreement in any other way? It 

may not be that you decide to reflect them through increased charges.

AB - We've already talked about the warranties and covenants. That is the other way 

we try to reduce risk. You see most companies don't go down for one issue, there are 

a multiple of issues it's like a major accident is caused from a number of different 

things going wrong, because lots of little things you can stop, but there comes a point 

when you realise that the number of little things going wrong are actually going to 

cause the company to spend too much time dealing with little things rather than 

getting on with its business. So again this will happen by way of the loan agreement, 

the warranties or the terms and conditions of the facility letter will have far more 

requirements in there to make sure that as we go forward and the terms in between 

the 5 - 15 year period if its a 20 year loan, then we can still then see that things are 

happening. Legislation will change, and we need to allow for that, that this company 

is dealing with that, because if they haven't got the fees available or the resources 

available to take on the costs to meet these regulations, then we know that our end 

payment will be jeopardised.

6a) The answer to that is yes, and we've been through that, because the risks they 

reflect on the property investment company and ourselves, it's just that we are 2 or 3 

steps removed from it. But if we know that the tenant is a good tenant, it will reduce 

the level of risk we perceive and make the whole process easier for us.

6c) We've run through that yes?

7a) Are environmental procedures imposed? No we do not impose environmental 

procedures. We cannot, at the moment we seem to be doing that because we have a
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rule called the Shadow Directors, whereby if the bank becomes too involved with the 

running of the company it is perceived to be part of that company, and because of that 

we can then be involved in any action taken against the company whether it goes to 

liquidation or something. So we can stipulate requirements as part of our facility 

letter saying you must have environmental insurance in place and you must meet 

environmental regulations but we cannot tell them which ones to meet or ensure they 

are doing it because otherwise we are over stepping the mark of where we are 

advisors and where we actually become controllers, and as soon as we become 

controllers the bank has a legal problem, and we need to keep that one step removed.

NT - Would that involve, for example, if you put in loan documentation if a tenant is 

going to be occupying this industrial estate you should be aware of their 

environmental issues. You should check their issues. Could you put that in?

AB - We could say that we will expect the company to ensure that the clients on that 

site were meeting environmental regulations, yes. But if we were to go then ourselves 

to check and start telling the company that the client has to do that we have 

overstepped the mark. So we can come up with a whole list of criteria which the 

company has to come back and confirm to us and if we then find out that they haven't 

done that we have a get-out clause and if they say we can't do it then we can say OK 

we will then call the loan in unless you do it. We have that right to monitor and 

manage our own facility, but we can't monitor and manage the company doing it 

because then we have over-stepped the mark and that is a very strict legal principle 

within banking and which is very in-depth and we can go on for ages - but that would 

be over-stepping our mark of what we are allowed to do, but so we don't impose 

environmental procedures upon the company, we just ask them to provide us with 

assurances that meet certain criteria.

7b) So 7b If yes, what would these procedures be, well the answer to that at the 

moment would be no.
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8) Yes we do provide medium to long term finance to property investment 

companies. We also provide funds for short term also. But we certainly do provide 

finance for longer/medium term property investment.

NT - All I'm trying to establish there is very briefly -1 have read estate management 

books where they've said that property investment companies would be silly to fund 

long-term property investments by bank finance because of the yield differential 

because they are only yielding 6% on property ... bank 10% there's a big difference. 

But if they come to you and say OK, property investment gives us only a 60% by 

value they could do it, and are you regularly approached?

AB -1 mean obviously, yes I know that we do provide finance to property investment 

companies and any finance we provide depends on what they require, and what the 

terms are, and what the deal is on a case by case basis depending on what the situation 

we see in front of us. So there's no reason why it couldn't be short or even long term 

it depends on how the whole proposal stacks up but within that I can't tell you what 

we are doing because I don't work in the sector that does that.

9) We will continue to provide finance, irrelevant of who it's for, property 

investment company or any company on a case by case basis, depending on the 

proposal we see in front of us. If it meets the requirements of our credit management 

process including the environmental bits within that, we will lend, if it doesn't we will 

either give them a much higher fee and they can decide whether or not it is too 

expensive to do that or we will turn it aside.

NT OK. That is fine thank you very much for your time. 

END OF INTERVIEW
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Interview with Anon Banker 2 

Date: 1/12/94. 

Interview time: Ihr.

AB OK Well we do lend to quite a few property investment companies, but a lot of 

our business is dealing with private individuals. We tend to take a few more risks 

than a bank that is looking to provide finance to a well established company, and is 

purely providing top slice debt finance. We do that but we also lend to the less well 

established companies, and as I say the private individuals also. We do like to know 

our lender's track record and we do like to lend on portfolios of property as opposed 

to taking a single property, and therefore, a single tenant as security.

We tend to lend against all types of property, industrial, offices, shops everything. 

We tend to lend on approximately five year terms, very often, however, during these 

five years the type of the transaction will change. You know, our borrower may want 

to do something else, buy something new etc.

NT So a property investment company could come to you for example, Land 

Securities, would come to you and .....

AB Probably not. The larger property investment companies may not come to us for 

finance. The largest companies are generally lending against their balance sheets they 

are often borrowing unsecured. So that is not our type of business. Our type of 

business is much more at the lower end of the market, much more secondary stock 

property, so it is much more likely to be a smaller property company that will come to 

us.

NT Are these companies listed?

AB Yes, well some are. We do have some smaller pic's. But we do a lot of business 

with private company property investors. So it is much more likely to be the smaller 

property company. Our business is not lending unsecured against balance sheets.
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NT OK. Would you happen to know the level of outstanding loans to property 

investment companies that you have at the moment? Or loans that are secured against 

property which have been bought as investments?

AB Approximately £600 million. These are people that come to us that wish to 

acquire property and are going to use the property as security, or perhaps they may 

already own a property and will use that as security as well.

NT Do you happen to know how much of this loan book is secured against industrial 

type property?

AB I think approximately 10%. It is not usually as clear cut as that. You know 

industrial will form part of different security, but when I checked it is approximately 

10%.

NT That is quite interesting because the 10% is around the same kind of figure which 

a property investment company may have in industrial property. Usually property 

investors have larger allocations to office and retail type property, and the smaller 

amount invested in industrial.

AB That figure that I gave you relates to demand however. It is not a policy which 

we set out to achieve that 10% of our loan book will be secured against a certain 

amount of any property type. It all depends on who is approaching us for money at 

certain times.

1) NT So then, has your attitude to lending to property investment companies been 

influenced by environmental issues?

AB It has to the extent that we are alerted to the environmental issues, we were 

concerned, and are still concerned, that the market is not really up to speed with the 

issues. There was a flurry of concern when the Environmental Protection Act came 

out, and this has very much gone away now that the registers have gone. So I think



Neil J. K. Turner. 1995. 403.

that various amount is paid to the issues, not always appropriate for the different 

properties in different circumstances. I think last year there were a lot more nerves 

about these issues and I think now it is calming down. So firstly you had the scare 

and lots of uncertainty and everybody worrying about everything, I think now people 

are calming down.

NT Most of the people I have spoken to have come to the same conclusion, that last 

year it was much more of an issue, and that now the concern has died down. I am not 

sure, by the way, that this means people have come to terms with the issues 

effectively. I don't know that all of them have a set policy and are following it, or 

that the policies that have been developed are right.

AB No I don't think so either. I think people are far too blaze about the issues now, 

it has gone from one extreme to the other almost, and I don't necessarily think it is the 

right approach. There have been a few instances where we have had to press our 

customers to make sure they deal with the issues to our satisfaction, because we are 

not convinced they would do so if left to their own devices.

2) NT The next question relates to this, it looks at the types of issue that, as a bank, 

you may have concern about when lending to property investment companies. This is 

again looking at tenanted industrial property that someone wants to use as security to 

buy it or put it up as security in order to raise finance to buy something else.

I have outlined some points here, I just wondered whether any of them were concerns 

for you.

AB Well yes the past use of the site is a major concern of ours. Both the past and the 

current use of a site is important. We would look at the location and use our 

knowledge and experience to take a view about whether that particular location is 

going to be a high risk in terms of the environment. As you are well aware all land is 

probably contaminated in one form or another, and it is the location details which 

quite often determines whether this contamination is, or is going to become, a 

material influence on the value of that security.
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NT If you are undertaking those types of studies would you ask the customer to pay 

for environmental audits?

AB It starts a little bit further back than that, firstly we look at the planning history of 

a site and old OS maps, the same kind of information, as I understand it, that a local 

authority would have looked at in constructing the registers of contaminated land. So 

we get our own researchers to look at these documents, the same documents, and go 

from there. If that comes up clean then we would be looking to go further. If it does 

not come up clean then we may have to think about what else we have to do. But I 

don't think we have got that far. If it fails the first part then we will be looking to 

withdraw without undertaking the audit.

NT At that stage you have just withdrawn from providing finance? 

AB But very often our customers will want to walk away as well.

NT Going back to present use of the site for a moment. You mentioned that earlier 

on. What would you do if the property was a tenanted industrial estate that was being 

offered as security would you be concerned about what the tenants were doing on 

that site?

AB Yes we would. Most times we would be given an inspection report accompanied 

by the valuation and that would highlight perhaps particular uses that we may be 

concerned about. It would not be the bank that carried out the inspections.

NT The people who provide you with this report, they are surveyors? They are 

surveying practices, such as Hillier Parker etc.?

AB Yes, it is. Our documentation however, would go on to have fairly thorough 

warranties and covenants concerning these issues. So the borrower would have to tell 

us that there are no contaminative uses or substances actually on the estate.
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NT And you would want a warranty from the borrower on this issue?

AB Yes, we would want a warranty from the borrower. We would have a very strict 

covenant that no such uses would be permitted to the best of their knowledge. And 

that all environmental legislation should be complied with. Also our covenants tell us 

whenever that becomes not the case, and we also reserve the right to call in the loan if 

we found out that something was going on. So the documentation will make it the 

borrower's responsibility.

NT So anybody that has come to you in the last, well I don't know when it started, ... 

AB Well shortly after the EPA 1990.

NT Right OK. ..... they would certainly be aware that as landlords they have certain

environmental responsibilities. You will be asking them, have you checked this, have 

you checked that?

AB Through the documentation we would. As part of the initial process you will be 

saying to them to check over environmental issues. And they will probably say well 

what do you want. And we will say well do you know what your tenants are doing? 

So it is their responsibility not ours.

NT You mentioned before that you want to know whether any of the tenants are 

carrying on any contaminative uses. How do you actually define these use, which 

ones, as far as you are concerned are actually contaminating?

AB Right. When we instruct the person who is going to inspect the property for us 

we attach to the instruction letter a list of contammatiye uses, which was the full list 

that was published in the consultation paper that was going to be used by the local 

authorities.
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NT That is the original 143 register.

Yes There was short list of about eight uses, and there was a long list. We use 

the lone list It is fairly exhaustive

NT OK. The tenant's regulatory compliance record would that be something you 

would look at later on, as you mentioned before about the documentation?

AB Possibly, yes.

NT And the tenant's environmental management practices. For example if a tenant 

was to become accredited to 7750?

AB That would probably only be looked at at this stage if something came up for 

another reason, something was flagged. We wouldn't start to look at it straight away 

without the inspectors raising it as an issue, and then it has got to be considered to be 

sufficiently important to impact on the portfolio. If you had a portfolio of property, 

and 10% was industrial, and you had a strong borrower, then you can take a different 

view. If you were lending to a weaker borrower secured against an industrial 

property portfolio then you may have a different view. Because there is an obvious 

difference in risk there. As bankers we are very concerned with the downside.

3) NT Has your bank decreased its lending to property investment companies and 

specifically those involved in industrial type property investment, due to 

environmental issues.

AB No it has not.

4) NT Would a loan which had been secured against industrial property be more 

secure if the occupying tenant had developed an EMS?

AB Well it would depend what procedures and practices were being carried on in the 

property. If it was something we considered not to be polluting then I don't suppose
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it would make much difference. If it was a higher risk tenant then we would take 

more notice.

NT What if the activities that were being carried out actually appeared on the section 

143 list?

AB Well then a tenant's good practice is something which would make us feel more 

comfortable. But it would not be a tremendously clear question Take for example, 

an industrial property, occupied by BP chemicals, now there you have a very strong 

tenant and, as I understand it. he would be responsible for anything in the first 

instance. Given that you have the covenant of BP I think the risk to the banker is 

completely unaffected by the introduction of good environmental management 

practices, or what BP might say they are doing. Because they are responsible, and 

they can afford tqput something right if it goes wrong. Furthermore, not only could 

they afford to, they are also more likely to be willing to because of the standing of 

their name. So in that case, and provided the lease is drawn correctly so that the 

tenant not only should do something by law but he should also do something as 

dictated by the lease, then I think the banks security will be unaffected by the tenant's 

development of environmental best practice.

Alternatively if you had a weak tenant carrying out one of the polluting uses then I 

would say that is a considerable risk to start with, and we would be looking for 

anything to reduce it. But it could be still too risky for our liking, we may still decide 

not to take it on. So perhaps it will have a larger impact on the middle ground, you 

know the average tenant, and in this situation it would certainly improve our view if 

he was adopting proper procedures. But of course this would only be one factor in 

the overall risk assessment. Does that make sense?

NT Absolutely yes, talking to property investors about the same kind of issue, 

whether the tenant having developed an EMS would it influence their investment 

decision and make them more likely to invest in that property, or would they be 

prepared to pay a higher price etc. Basically they came to the same conclusion as 

yourself.
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If it was BP chemicals with their strength of covenant, then if anything did go wrong 

they would pay. But if you are talking about smaller tenants that were carrying out 

some kind of potentially polluting activity then the implementation of an EMS by that 

company would make them more attractive to property investors. Investors thought 

their risks would be reduced, and so they may be willing to pay a higher price than 

otherwise or just make them invest instead of walking away. Having said that I would 

say that most of the investors I have spoken to would be likely to walk away from a 

potential investment if the tenant was known to be capable of causing pollution, 

irrespective of whether they had an EMS, or not.

AB I would say that a lot of the investors that we deal with approach property 

investment in a much less scientific manner. They are more the type of investor that 

are buying and selling off the seat of their pants. And I would imagine whether the 

tenant had some procedures in place to reduce their potential impact on the 

environment, whether these procedures were actually being followed is again a bit 

unknown, but this fact would come far down on their list of investment criteria.

5 a) NT OK I think we have sort of answered the next question, that is; would you 

be more likely to fund industrial property investment where the tenants of those 

properties had developed EMSs?

AB Yes I think we have dealt with this above. Depending on the strength of the 

tenant, and its activities, and some other factors, we would be more inclined to lend 

on it.

5b) NT OK Would these EMSs reduce the risk of the loan viz a viz another loan 

made to another property investment company who invested in similar properties 

where no EMSs had been developed?

AB Well here you would have to assume that in every other way the loans were 

identical? Yes



Neil J. K. Turner. 1995. 409.

NT Yes.

OK Well if that was the case logic would suggest that the loan to the company 

secured on EMS properties would actually be better. Again it would probably depend 

on who the tenants w^re_aj_wejjwQuldn 7 t it. If it was BP then it would be different to 

Fred Bloggs etc.

NT So there would be a range of other factors to look at as well, would these just 

outweigh the environmental considerations by such an extent that they almost get 

overlooked?

AB I don't think they would be overlooked, if a tenant was demonstrating 

environmental best practice we would want to know about it. It is one factor.

5c) NT If the implementation by a tenant of an EMS had reduced the risks attached 

to the loan, would this fact be reflected in the cost of finance to the property 

investment company?

AB I suspect not. Because I think that both parties are going to be looking at the 

other issue much more closely, they will be much more dominant. And the 

implementation of the EMS is likely to affect the pricing so marginally that I suspect it 

wouldn't be reflected in the price of the loans. I think we would have to come along 

a lot further in our understanding of environmental issues, and we would have to be 

involved in the investigations, much more thoroughly before it would directly impact 

upon pricing.

5d) NT OK Would these reductions in risks be reflected in any other way in the loan 

agreement, as opposed to the cost of finance?

AB Well I think if one found that there was a useful procedure being carried out, and 

it was a procedure that was in the bank's favour, in this case reducing our risks, then 

you would probably want to make sure that it continued. You would then probably
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build in a covenant to say that the borrower would use his best endeavour to ensure 

that the tenant continued to have this system in place.

6a) NT OK Would an EMS, operated by a tenant occupying property which you 

have funded as investments, address any of your environmental concerns?

AB Again I think it depends upon the wider circumstances of the loan. If you came 

across a tenant where they were doing something which was contaminative, and again 

they were a small company with limited resources, then you would actually think 

twice about whether you would make that loan available. I think we are still at the 

stage that if it is truly horrible, I think we had better not get involved.

NT So at this stage you would still find it difficult to differentiate between loans 

secured on properties with a tenant with no environmental management practices, and 

those tenants which do have environmental management practices. The level of risk 

as you perceive it will be determined not by the company's environmental 

management practices but by what they actually do, i.e. is it polluting? If it is it is 

high risk and we walk away or look for a higher return, or if they are not polluting 

then we will be more inclined to advance the facility. The existence of an EMS is 

pretty much peripheral to this process.

AB That would about sum it up. At the moment we just do not know enough about 

environmental management. But that is not to say in a couple of years time we will 

not be looking at environmental management more closely, we may well be, and it 

could offer a way of doing business and reducing our risks, but at the moment we just 

cannot afford to give it a huge weighting in our decisions when advancing loans. We 

are not sophisticated enough yet.

7a) NT OK Are any environmental procedures imposed by you as lender to the 

property investment company, to control/measure the environmental risks when using 

bank finance to fund property investment?
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I think you answered that pretty comprehensively when we first started the interview. 

They were basically the procedures that you mentioned before, i.e. covenants to 

continue best practice in terms of environmental issues on behalf of the tenant, and 

warranties from the borrower to ensure that contaminative uses are not used on site, 

and that this was continued?

AB Yes.

NT Are there any others which spring to mind?

AB No, they are a fairly comprehensive set of covenants and warranties. What we 

try to do is put pressure on the borrower. When they say well I don't know we say 

well yes it is the tenant's responsibility but if your tenant can't pay then it is your 

responsibility and so you ought to be concerned. We have had that kind of 

conversation with borrowers.

NT This is with property investment companies?

AB Yes, property investment companies wishing to use our money to fund this type 

of property. We have had discussions concerning what type of uses are going on top 

of a site which is less than clean. So to try to persuade the borrower that it is in his 

best interests to ensure that the uses going on now do minimal damage to the 

environment. This may be concerned with whether the drainage on the site is 

sufficient for example.

The problem comes when our interests are not concurrent. We want to know the 

information and make a stab at assessing the risks. But some of our customers may 

not, and this is where there are problems. Just because the property or the estate 

makes up only 5 % of their entire portfolio, it is fine for them, the risk is reduced and 

absorbed by the remainder of their portfolio. Well it could be 50% of our security, 

therefore, they may not care, but we do. So our risk may be greater than theirs.
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NT That is interesting I had not thought of it in those terms. So where a major 

property company may absorb the environmental risk of the property into the 

portfolio they may be less concerned about the site specific factors. Whereas your 

self it is similar to a single property investment, it anything goes wrong with that it is 

going to have more of an impact because you look at each loan in isolation as 

opposed to having 10% of your loan book in industrial and 20% in retail etc.

AB This also applies of course not only to public companies but also large private 

landowners who will come to us to borrow money. They may be prepared to take a 

bullish view where we are not.

8) NT That really brings me on to the last question. Some have argued that property 

investment companies would be silly to use bank finance to buy industrial property 

because of the yield differential between the initial yield on the property and the rate 

of interest they would have to pay the bank.

Now if that was the case there would be little point in me interviewing banks because 

they would have no influence over medium term property investment decisions. I 

suspect that banks do provide medium term to long term bank finance, and get 

around this difficulty by not supplying 100% loans. So the yield differential is 

compensated by the smaller capital sum that the property investment company 

actually require from you.

AB Yes absolutely. We do get involved in the medium to long term decisions and we 

probably supply around 60 - 80% of the purchase price and this is how the borrower 

can service the loan with the lower yield property. Our own business is as I 

mentioned to you before based around a 5 year term, so it is really medium term 

finance. And I think there is an increasing demand for longer term finance. Many 

borrowers want to take the opportunity of relatively low rates and fix this say for ten 

years.
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NT So it would not be uncommon for a small property investment company pic to 

come to you and say we want to buy this industrial estate we have got some equity 

can you supply us with 60 % finance and it is for a five a year period.

AB I think they are more likely to ask for 80%. But yes that would be quite common 

that type of arrangement, there may be some other security tied up in there some 

where but what you said is reasonable.

I mean I do know of a customer of mine, they have been customers for about ten 

years actually, and they put a transaction to me that I had one or two worries about 

and they went to a clearing bank and they not only borrowed more but they also 

borrowed cheaper.

NT It depends who you talk to doesn't it, I've tried to get a broad range, I have 

Hong Kong and Shanghai, Samual Montagu, Barclays, Nat West, United Bank of 

Kuwait and one or two others.

AB Well that sounds about right, you should get a good idea of what is going on 

from those type of people............

END OF INTERVIEW
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Interview with Anon Banker 3 

Date: 1/12/94. 

Interview time: 1 hr.

NT As you mentioned a moment ago, if at the moment you have not made any loans 

to property investment companies for investment purposes, they are all for 

development purposes, then we can skip over the outstanding loans section. I am of 

course interested in your views for what you intend to do in the future, in terms of 

lending to property investment companies to buy existing properties as investments.

1) So the second page, has your attitude to property investment company lending 

been influenced by environmental issues?

AB Yes, certainly.

NT Are there any example you could give to highlight this change? Have you 

imposed more checks that have to be carried out or anything like that?

AB Well at the moment as we just discussed we are not involved in that side of 

things but we will be in the future. So when we become involved in more medium 

term, longer term property investment lending - property investment company lending 

- we would want to see a number of control covenants in our documentation, and we 

certainly wouldn't rely on a simple representation by the company. If a company had 

its own environmental management system then we would want the right to put in an 

auditor. Probably before the project was entered into and at certain points during the 

project.

NT Would that include a covenant for example, which excludes certain uses from an 

industrial estate that you may be providing the finance for. So you could attach the 

section 143 register, and say OK we don't want any of these uses to be carried on in 

the future, if they are not carried on now then they must not be in the future either.
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Yes we would wgnt that sort of covenant and we would also want an early 

warning system, so it would be a breach if they did incorporate any of those activities. 

so_we would want an additional covenant that would cover us for the inadvertent 

breach if you like. So we wouldn't simply be attaching the schedule and saying "if 

youbreach any of these you arejnjrouble." because that implies there would have to 

be_a knowing breach, we would want to go a stage further and put the onus on the 

company to monitor the situation, to make sure that none of the polluting uses are 

bejng carried on. so they couldn't come back to us and say sorry we didn't know 

what was going on

NT So you would require their management surveyors, or even a team of auditors, to 

go around and look at properties to see what was going on every now and then.

AB Exactly, yes. The message which I want to get across is that when we do 

become involved in this work we are going to be pretty tough on environmental 

covenants. Because we are concerned, not simply about the potential deep pocket 

superfund legislation that this government might bring in, but obviously in terms of 

the value of the security as well. If we are not liable but the value of our security is 

appreciably reduced, then we are in only a limited better position. We don't want 

tenants on the estate doing whatever they like, whenever they like, however they like. 

We think that poses risks to us.

NT So section 143 or no section 143 you see environmental issues as still impacting 

upon the value of property.

AB Yes, absolutely.

2) NT This brings us to the section question which tries to establish some of your 

concerns. If any are important could you please indicate which and how important 

they are?
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AB Well basically all of these. We are concerned obviously about what has gone on 

in the past but we also want to know about what is being carried on now, and a lot of 
the others also.

We would want reps and warranties for example, on undertakings for the future in 
relation to all of these.

We are looking for control effectively. We want the same sort of management 

control capability over environmental issues that we would expect to have in any 

reasonable loan agreement over financial management.

NT So you want the same sort of assurances and control over the tenants of an 

industrial estate that has been bought using your finance, that you would over a 

manufacturing company who have come to you individually and asked for a normal 

bank loan? You want to know that they are doing what they say they are doing.

AB Yes, absolutely.

NT What are the main areas of concern? You want to know that they are not 

undertaking potentially polluting processes, but what if they actually are already, 

would you just walk away from the deal or would you say, OK we know that that 

tenant is doing something potentially dangerous, but OK lets look at what that tenant 

is like, is it a large company with good management anyway, or is it a Fred Bloggs 

type outfit?

AB No I don't think we would get involved. I think we would walk away. We don't 

have the resource here to be able to evaluate fully the impact, or potential impact, of 

what that tenant is doing now, and the future value of the property. We are not in a 

position to take that risk. If we were to change tack and go for a much larger team of 

property lenders, with a brief to go into seriously commercial investment property, 

then it could be different and we would go into these things, but at the moment we 

would just walk away.
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This is at the moment. If the situation were to become clearer in terms of both 

domestic and European legislation, and the impact on banks was clear, and the 

indirect impact was made clearer in terms of devaluation of security. If these issues 

became clearer we may change our mind, but as things stand at the moment, because 

there is so much uncertainty and because we don't have the resources to do anything 

other than keep a watching brief on developers, we are not going to take the risk.

4) -I- 5) NT OK This part gauges your view on potential loans and environmental 

management systems and whether they would effect your decision in any way.

AB Yes, yes they would. I mean it wouldn't be the be all and end all but it would be 

considered. If we had two deals on the table, one which involved an occupying tenant 

which had a BS 7750 EMS, and the other one didn't, I can probably say without 

hesitation that we would do the one that had the EMS. But we wouldn't simply rely 

on that as I said at the outset. I don't know to what extent these systems are self 

regulating?

NT Well they are self regulated, but there has to be an external examination by an 

outside assessor every so often, so in that respect the companies will be examined.

AB Well we would look for an independent audit anyway. So I suppose if some one 

had just been independently assessed to BS 7750 it would be very useful, but if they 

had not been inspected for two years by an outside agency then we would want 

another independent inspection carried out.

So 7750 would certainly help in the decision making process, it would certainly be 

viewed positively but we wouldn't rely on it.

NT So 5a would be a yes. 

AB Yes definitely.
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NT Had you heard of 7750 before we had this interview, and is it highly regarded by 

the banks.

AB Well I wasn't aware of it before I read the questionnaire, but I am very aware of 

the concept of environmental management. I have attended a couple of seminars on 

EMS, one was not three weeks ago, it was run by Royal Insurance, they have an 

environmental arm with them, Ashfield is it?

NT Ashdown.

AB Yes that's it, well I attended their seminar. So an outfit with this type of EMS 

that this presentation was concerned with is very promising, if Ashdown were to put it 

in place and certify it, then this would give me a lot of comfort, because having 

listened to what they had to say about how they go about the audit, and the 

certification, it would be very promising. I just don't recall him mentioning 7750, but 

I didn't attend the whole seminar.

NT Well 7750 would be certified along the lines as you have described above. There 

would be an initial assessment by someone like Ashdown, and then there would have 

to be visits every now and then to ensure they were doing what they said they were 

doing.

AB Well then that would make me as a banker feel very happy.

5b) NT OK What about 5b. If you had two loans identical in every other respect, 

one tenant has an EMS the other one doesn't...

AB Yes, we would go for the EMS definitely.

5c) NT What about the cost of finance. Could the EMS impact on the cost of 

finance to a property investment company?
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AB The difficulty is, well yes it would have an impact, but I don't think there is any 

form of standard that we can adopt. It is the sort of subject, you know if we draw the 

analogy again with the financial covenants. You can pretty much gauge the risk 

factor by way of financial management, and analyse/evaluate one company against 

another in accordance with standard procedures, and what you can gauge in terms of 

control over financial decisions and management decisions. Environmental issues are 

by their nature that much more difficult to evaluate company by company. So I think 

each case would have to be looked at on its merits and for those banks which are 

willing to, I am sure there will be a group of banks that provide a niche for 

themselves, you know we understand environmental issues inside out, we have set up 

a team which is prepared to work in tandem with somebody like Ashdown, and so if 

they give a project a clean bill of health then we will lend to it. Those loans I think 

will demand a premium.

You may also have banks that will get involved in lending over the medium term but 

will just not lend on certain projects because they do not have the expertise to deal 

with the risk and are therefore, not prepared to deal with the risk.

But it would be easier for us if we had some tools to do the analysis with.

5d) NT OK 5d You mentioned that the risks of a loan could then be reflected in a 

loan agreement through the cost of that loan, could there be any other way they could 

be reflected in the loan agreement in any other way?

AB If there is a clean bill of health given by an EMS, which has been certified by 

whoever, and the bank could feel comfortable that this was to be reviewed and 

updated on an annual basis, then yes that would be reflected in the loan agreement. It 

may have an impact on the covenants as well. Because a lot of the covenants that we 

put in, in relation to our own desire to have some kind of management control could 

be thrown back onto Ashdown.
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6a) NT 6a Would the implementation by a tenant address any of the environmental 

concerns which you may have?

AB Well certainly from the current practices point of view, we will be happier if this 

tenant has set something up and Ashdown have come along and checked that 

everything is OK, and they are happy with what the tenant is doing, then yes we will 

be a lot happier.

The other concerns are addressed to an extent, for example, compliance with 

legislation, but the history of the site would remain a major concern.

NT Would it make a big difference to you as a bank if there was an external 

validation, with independent audits undertaken annually, of the system, rather than 

being completely internal?

AB Well basically we would insist on it. You would just require it to be done every 

year independently, in much the same way I suppose that we would want an annual 

valuation of a property done independently every year. Well again you see that ties 

into the whole structure of the deal if we are lending on a term basis to an investment 

property company basis then we want an annual review of the property. Now the 

annual valuation of the property ought in my view to take into account the EMS, so I 

would have thought the valuer would come back to us to say well you ought to bear 

in mind that the valuation of this property are effected by these factors, and they could 

be brought into the loop with Ashdown. So it could be a four cornered affair.

7) NT Next question. Are any environmental procedures imposed by you as lenders 

to the property investment company, to control risk?

Well I think we have covered a lot of this unless there is anything else you want to 

add there.

AB No that is fine.
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8) NT Well that is basically it because the last question involved looking at whether 

you are involved in long term property finance or medium term or whatever, but we 

have covered this at the beginning.

9) AB Well the last question asks whether we are looking to do so in the future, and 

I can say that we are. We will be looking to lend over the medium term, but not over 

the long term.

NT What would medium term be 7 years? 

AB Yes that is correct.

NT OK Thank you very much for your time Mr Duval, unless there is 

END OF INTERVIEW
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Interview with Anon Banker 4

Date: 10/11/94.

Interview time: Ihr 10 minutes.

NT OK we can start if you like with the first few questions.

AB As a merchant bank traditionally we actually don't take large amounts of debt on 

to our books. Now that we have actually got HSBC, which has a huge huge balance 

sheet behind them, we are now doing a lot of lending. So as direct property lending 

at the moment we have outstanding loans to property investment companies 

somewhere in the region of £80 - £90 million. That said we do expect this to grow in 

the future.

NT Do you know the industrial element of that figure? 

AB What are you classing as industrial?

NT Really I have classed them under the use classes order, so I have included Bl, B2 

and B8. So it included manufacturing, warehouse and distribution that type of 

property.

AB OK The only industrial type property we have would be in sheds and this 

wouldn't be particularly high, I would say between 10 and 20% of the overall 

property lending we do. We haven't really got any of the other type of property, any 

industrial property I mean.

NT OK

1) AB Right attitude to property investment companies, has this changed due to 

environmental issues?

Well it has, it has made the whole banking market stop and think. People really got 

worried a couple of years ago, with the introduction of the EPA and the possibility
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that the National Rivers Authority or whoever was going to try to seek redress for 

cleaning up a site from the people who have the deepest pockets, you know if banks 

have a charge over the property. Now I think the Cambridge leather case has eased 

things slightly, people are a little easier, in that it does not look like the banks per se 

are just going to end up funding huge clean up costs. So I would say if you had done 

this a year ago then you would have got some people getting quite panicky about it. I 

think attitudes have relaxed a little bit since then, because we are slowly seeing the 

issues die down a little bit.

But, nevertheless, it really has made us change, it has at least made us think about 

what the tenant is doing. Also to ask questions about what was the past use of the 

site, we quite often now have professional advice on this issue, so you know we have 

changed what we are doing. The attitude has changed in that it is another area of risk 

which we will address.

NT How would this impact..... I am not quite sure how you lend, whether it is on an 

individual basis property by property or whether it is corporate lending against the 

property investment company's balance sheet. But if a property investment company 

said to you we want some bank finance to purchase an industrial estate, would there 

be any questions about what the tenants were doing on that site, from your point of 

view.

AB Oh yes, very much so. I think it has become part of standard due diligence now. 

If you are funding an established industrial estate it is not going to be whiter than 

white. It is going to have some crap in the ground, and the question which should be 

asked is, is that going to give rise to any major problems? If it is right next to a 

housing estate, and there may be a chance of groundwater leaking, or whatever, that 

is something we would have a look at. However, if it is in the middle of a large 

industrial area which is zoned for industrial use and there was less risk, well we 

would still have a look at the issues, we don't want to find that three miles down the 

road there is a bore hole which is being contaminated by one of the tenants. This is an 

aggravation and it is a risk that we try to address.
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I think in the banking market at the moment the competition to lend is quite high 

And remember the property market is still quite flat so there are not too many 

transactions out there so I think some people may take a commercial view and not 

look at perhaps everything that they should do.

2) NT OK. The next question looks at which areas of concern are most important to 

you. There may be others also, and please highlight them if you have

AB Well I would say the following.

Past use is important.

Present use of the site is important.

Future use of the site is important.

Physical condition of the site is important.

Tenant's regulatory compliance record is something which can be important. If they

have had several prosecutions against them and they have done nothing about it then

you would take it into account.

Environmental Management practices of a tenant, yes reasonably important.

Insurance, this is not so important. It would be nice if it had it but it is not something

which we particularly look for so I would say unimportant. It is almost impossible at

commercially viable prices to get insurance for historic contamination. It is very

expensive for them. So very nice but we do not particularly look for it Also the kind

of tenant that is likely to have insurance against environment liabilities, is not one we

would be wanting to lend money on anyway. It would probably stop a little bit

further up the line when we found out they were undertaking the processes which

required insurance in the first instance.

The others are:

The hydro geology of the site is I think important to us If we are looking at 

something which may possibly contaminate, or the site is on land fill then we want to 

know that any nasties that are in the site are staying pretty much in place The make 

up of the site is important Is it a landfill for example"7
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3) AB Now then, has the bank reduced its lending...

Not really due to environmental issues. We have not really reduced our lending. We 

have not come across the problem yet, where a borrower has come to us and asked 

for a loan and we have turned them down due to environmental concerns. That is not 

to say we are not looking at the issue, we certainly are, it is just that we have not 

come across the situation where we have turned someone down. But it is possible if 

we were not happy with the situation that environmental issues could swing a loan 

one way or the other.

4) AB Would a loan be more secure? Oh would we perceive it as lower risk. I 

don't think it would increase our security, our security is the value of the property. 

But I think we would feel happier about the situation. But I do not know how the 

system would work.

NT Well basically it is similar to 5750. It is a management system which allows a 

company to control its environmental effects, so if their environmental effects are 

polluting, it will reduce the risk of a pollution incident happening. It is a good 

practice system. It is also about increasing awareness across the organisation.

AB Well I think that the mere fact people have addressed the issues has got to be 

good news. But having been involved in some work on 5570 I can see that it is not 

the writing of good practice notes which is important, it is the carrying out of the 

practice notes which is important. But it would make me a feel a little happier. But 

again why are they doing it? Is it for PR. A lot of the surveying practices have 5750, 

and the reason for this is so that they can put it in their promotional blurb and a lot of 

institutions are now requiring it. There is a value to it but I would tend to look at 

things on a site by site basis and say well how are you managing this particular risk. 

But I am happier about tenants that know what they are doing and 7750 is certainly 

going to be heading people in the right direction.

5a) NT That more or less does 5a as well, because ...
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Welljjhink we would be more likely to fund where tenants were practising this 

standard. If you are looking at. say two tenants carrying on identical processes on a 

sitg_ong has 775Q_in place and the other has not, and that's all the information you 

haye^then you will go for the one with the EMS. However, then I think we would 

then go further into that and say just precisely what is this EMS. But it is a definite 

starting point that we would be very interested in.

5b) AB Yes, I think that has pretty much answered b as well actually. When you say 

would the EMS reduce the risk of the loan. It is helpful in trying to analyse as to 

whether you would want to do a loan. There are a number of risks, for instance, you 

have your interest rate risk, borrower will pay the interest, capital repayment risk, 

asset cover, how much is your property worth, and construction risks, do they have 

the expertise to get it built? Now environmental risk is another risk that has been 

introduced so it would reduce one element of risk. So that in itself is reducing the 

overall risk I suppose.

It might make it more attractive to do in the first instance, it might get us to stage 

two. Say we have had a look at the financial stuff and that is OK, next we will look at 

the property, we could say old industrial property, not too keen, but they have an 

EMS in place then we could have a little look further because it is trying to address 

that risk somehow. But the mere existence of an EMS we wouldn't be satisfied, we 

wouldn't just tick a box and that would be it. We would want our people to have a 

look at it.

But you see the problem is that some lenders may be prepared to take more of a view 

on the environmental risk. They will make the decision to lend, so we will lose out if 

we are too cautious.

5c) AB Would this be reflected in the cost of finance? Well I think the answer there 

is possibly in the future. Possibly, it will not impact on the cost of finance in any 

major way either. It is not a major issue. If you compare it to the covenant of the 

borrower for instance, the covenant of the tenant, i.e. the ability of the tenant to pay
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the rent, which in most cases is what is going to pay your interest, this is most 

important. But it would have an impact in that we may take the view it is a more 

marketable product and therefore more valuable.

I mean your research may well have looked at this but I suspect that institutions 

would find industrial property where EMSs are in place more attractive, therefore it is 

more institutionally acceptable, therefore it is a more marketable product, therefore it 

is probably worth a little bit more therefore, your security is worth a bit more. So in 

terms of capital repayment yes it would make it more attractive to us, but we probably 

would not look at in terms of if there is an EMS in place, therefore the environmental 

risk is lower therefore, the pricing is going to be affected. It would probably be the 

EMS is in place therefore, it is more institutionally acceptable therefore, it is more 

liquid and probably worth a bit more. So we would look at it from the point of view 

that our security would probably be worth more money with an EMS tenant in than 

without an EMS in. As opposed to banks being attacked for cleaning up 

contaminated land.

NT So it is the market view on this issue which would drive your own approach, as 

opposed to reducing the risk which you feel you would be exposed to, it is very much 

market orientated?

AB It does come back to our own assessment though. We have to look at how the 

environmental aspects of a property would impact upon its liquidity, and its price in 

the market. A scenario has to be for us, what happens if the borrower folds and we 

want to get our money back by selling the property? So, is the tenant capable of 

continuing to pay the rent and so can we get a reasonable price, perhaps to cover the 

debt outstanding? If the fact that a tenant had an environmental management system 

in place and this makes it more saleable in the market, then that I would guess have an 

impact on pricing.

So depending on how things pan out, the cost of finance may become more directly 

related to the environmental performance of tenants, and indeed buildings. If we end 

up like the States where environmental litigation is just so horrendous it is just not



Neil J. K. Turner. 1995. 428.

true, and banks end up being pursued by a statutory authority, then without a doubt, 

good environmental practice by the tenant, which is reflected in a lease perhaps, so 

that they have obligations under that lease, that will impact directly on pricing. At the 

moment it is more likely to be a minor component which ads to the attractiveness of 

the property, and the better the property the lower the pricing.

AB I hope you can make sense of that rather rambling answer.

NT Yes thank you. I don't think you can answer the questions in any other way, I 

think you have to go into the depth.

5d) AB Would the reduced risks be reflected in any other way?

Well I wouldn't say reduced risks in any other way. On lending on an industrial estate 

then I would want the risks reflected in the loan agreement such that the borrower 

(the borrower being the landlord) had an obligation to ensure that; a) that it could not 

let to any new tenants. If they were going to carry out certain uses (this would be the 

list of contaminative uses proposed under the EPA) then we would try to restrict what 

use the buildings could be put to on the site, b) We may ask for a quarterly report 

from the mangers of the site, and in here they may have to comment on the 

environmental status of the site. So we would try to address it. So it would be 

reflected in the loan agreement in this way, but by trying to avoid extra reams and 

reams of extra documentation.

NT And again it would be a commercial view, in the same way that landlords would 

like to restrict certain land uses within a lease. For example they may like to restrict a 

tenant to Bl a which is office, as opposed to Bl in general which would allow both 

research and development and general industrial, they would like to but the ones I 

have spoken to said they can't because it will impact on rental value on review. You 

are in a similar position, if you were to start putting in too many covenants then the 

borrower may just go somewhere else and find finance elsewhere.
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AB Yes, in an ideal situation you would tie the borrower down so that all he could 

do was collect the money from the tenant and at the end of the day give you all your 

money back. But you simply can't do that. But if you had an industrial estate then all 

tenancies would have to be approved anyway by the mortgagee you can restrict in 

that way, but it is very rare in this market, you don't turn down lettings of small 

industrial units in this market. But you do try to address the issue, and I have seen in 

loan agreements, not here but elsewhere, the list of contaminative uses appended and 

saying that the borrower cannot allow any tenant on to site that do any of the uses 

scheduled in Appendix 4 or whatever.

NT So some banks are addressing it in that way as well. 

AB Yes.

6a) NT Would the EMS address any of your concerns? I think we have answered 

this to some extent.

AB I don't feel that I can answer this in any great detail because I simply do not 

know enough about the concept of environmental management. But the fact that 

tenants are addressing environmental problems, they are trying to do something about 

any potential problem they may have, then I feel a little happier. Also we have not 

had anything new on the loan book since the environmental issue came to the fore, so 

we have not had the most experience with the issues. But you know we do need to 

know about it because one may come in tomorrow.

For new loans we like to see good practice coming in so it could satisfy some of our 

concerns in that respect.

NT Presumably one of your concerns would be that, depending on what the tenant is 

doing and whether it has a potential to pollute, you are interested in the security of the 

property and the fact that tenant pollutes the environment, may cause your security to 

become less valuable. So any system which may help in this respect is welcome from 

your point of view? This is one of the risks that it may address?
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AB Yes, exactly. I mean going back to the insurance question I guess that if you 

have somebody on a site that you can reasonably believe is capable of causing 

environmental pollution and that there is a possibility of them to get insurance for 

clean up costs. So the tenant will not go bust and you can continue to collect the rent 

then that would allay some concerns. The fact is that we are unlikely to lend against 

an individual property like that, it would probably be part of a larger portfolio, and if 

you have a large portfolio you can diversify your risk. So if you have a hundred 

tenants in there and one tenant gets caught for contamination then OK there is not 

high likelihood of them all getting caught.

7a) NT The next question looks at whether you as a iunder of the purchasing of an 

industrial estate would want any controls over the type of tenants that could go on 

there.

AB It depends on your borrower, if you are happy that the borrower has sufficient 

balance sheet and is sufficiently sound to be able to repay your loan, irrespective of 

what happened to these properties then you will take a commercial view.

If you are lending to, which this bank does not but a lot of banks do, a wealthy 

individual who can afford £2 million worth of equity into a property which costs £10 

million and requires £8 million bank debt and he has no other assets, then you are 

going to want some tight controls and make sure that you do not end up with an 

industrial estate full of rogue electro platers. So it does depend upon who you are 

dealing with.

If you are looking at pure property risk, i.e. forget who the borrower is you are just 

lending on that property, then very much so yes. You would want control over the 

tenants going in, without a doubt. Not just because of the environmental side of 

things, you may not want people going in for other reasons.

NT The procedures I think you have mentioned, I know you said that Samual 

Montagu have not, but some banks have for example, appended the schedule 143 to
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documentation, to reduce the exposure to direct environmental risk. Are there any 

other procedures that you have introduced?

AB None that have arisen.

8) AB Does the bank provide long term/medium term finance..?

Well, typically our loans are for five to seven years. The investment companies tend 

to want five years, five to seven anyway. The shorter the better for us, because we 

can forecast risks a lot better over two years then we can over five years.

NT So an investment company could come to you and say we want £7 million bank 

debt to help finance the purchase of an industrial estate, and so you could secure your 

loan against that industrial estate, or other assets in the company?

AB Yes, either. We deal with that on a case by case basis. If we don't like what 

they are buying we can always have a look at what else they have in their portfolio, 

and we could take something else as security. We will be as flexible as we possibly 

can whilst ensuring that we have sufficient asset cover.

NT So as far as you are concerned that would be one way of avoiding the 

environmental risks attached to those industrial properties, because you can lend to 

the company to buy them but you can secure the loans against their office portfolio in 

London.

AB Well you could do, but the nature of property companies is that they tend to be 

pretty highly geared anyway. If you compare property companies to manufacturing 

industry their gearing is a lot higher, they borrow a lot more money. So gearing of 

100% is not considered high in the property sector whereas it would be in the 

manufacturing sector. So there will not be very many property companies about that 

will have a huge amount of unencumbered property. There are some, but they don't 

tend to borrow anyway.
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NT So when most property companies are looking to purchase an industrial estate 

using bank finance they will usually use the estate as security since most of their other 

assets would be charged somewhere else?

AB Yes, absolutely, that is the likelihood. I mean they may have some 

unencumbered property that they could bung in as extra, but this will not usually 

account for much.

9) NT OK Will you be continuing to provide finance on medium term agreements?

AB Well medium term absolutely. Long term is more difficult, it would be very rare 

for us to consider this. But banks will continue lending as they have done in the past 

for medium term.

NT Right OK, thank you very much, unless there is any thing else you would like to 

add.......

END OF INTERVIEW


