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Abstract 
 
The Constitution of Bolivia (2009) defines the country as a ‘Plurinational […] State’ founded 

on ‘juridical […] pluralism’ (Constitution of Bolivia, 2009, Art. 1). This means that Bolivia is 

administratively subdivided into rural areas (or indigenous communities) and cities, which are 

drawn together to form the State of Bolivia. The constitution recognises the legal autonomy of 

indigenous communities when it comes to responding to, for example, less serious criminal 

behaviour committed within their legal territories. This is not replicated in the cities, where the 

civil law based system of justice takes effect.  

 

This research provides a qualitative analysis of indigenous justice and legal pluralism in 

Bolivia with two main objectives. First, it focuses on the study of an aymara indigenous 

community in the department of La Paz. Given the dearth of existing research on indigenous 

justice both in Bolivia and Latin America, this study provides much needed data. It examines 

local mechanisms and standards of conflict resolution, and reveals the interrelations between 

these and Western practices of restorative justice. This evidences the strengths and weaknesses 

of both practices, suggests how they may be enriched, and might lead to a new understanding 

of restorative justice. In particular, data collected for this thesis demonstrates that there is very 

little if anything in common between indigenous and restorative justice; these are profoundly 

different and should be assessed separately. Second, international literature on legal pluralism 

in Bolivia is limited to the analysis of its constitution and does not examine the way in which 

legal pluralism plays out in the country. The present study covers this gap in knowledge by 

describing the current forms of the relationships between the indigenous and the civil law based 

system of justice in the country. This allows to understand whether legal pluralism in Bolivia 

genuinely respects indigenous justice or whether it largely implements centralised rule of law 

standards. 

 

To achieve its objectives, this research involves a qualitative multi-method approach. Half of 

it was conducted in La Paz to concentrate on the study of indigenous justice and legal pluralism, 

while another half in Lagarate, an aymara indigenous community, where a focused 

ethnography was carried out. Findings from the present study make an important contribution 

to the literature on indigenous justice, restorative justice, and legal pluralism. In addition, they 

might have implications for the practice of restorative justice in Western society and the 

implementation of the policy of legal pluralism in Bolivia.   
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Chapter 1 – Introduction 
 

This thesis presents the findings from research that examines legal pluralism in Bolivia and the 

mechanisms of conflict resolution in an aymara (see appendix A on page 264) indigenous 

community. Conducted between September and December 2018 in the department of La Paz, 

Bolivia, this empirical study was qualitative in nature, consisting of in depth semi-structured 

interviews with professionals, stakeholders, and indigenous representatives. Interviews were 

further complemented by a focused ethnography in the aymara community.  

Firstly, section 1.1 of this chapter will briefly present the background and the context of the 

present research. Secondly, sections 1.2 and 1.3 will set out the objectives of the present work 

and the research questions. Finally, section 1.4 will introduce the methodology employed, 

while section 1.5 will move on to elucidate the structure of this thesis.  

 

[1.1] Background and research context 

The sixteenth century saw the European invasion of Latin America. In Bolivia, the Spanish 

colonisers drew arbitrary state lines and imposed a centralised civil law based system of justice 

(see appendix A on page 264) which imported European norms and ideals and excluded local 

indigenous worldviews (see appendix A on page 264). In 2009, after centuries of indigenous 

resistance, the Bolivian government altered its constitution to form a ‘Plurinational [...] State’ 

(Constitution of Bolivia, 2009, Art. 1). This aimed at unifying the disparate indigenous 

communities and more cosmopolitan cities into a modern Bolivia. The change aimed to re-

identify and re-include indigenous values and practices of conflict resolution into the wider 

society and judicial system. As a result, the central state now recognises the legal autonomy of 

rural areas, i.e., indigenous communities (see appendix A on page 264), in responding to, for 

example, less serious criminal behaviour committed within their legal territories (Constitution 

of Bolivia, 2009). This is not replicated in the cities, where the civil law based system of justice 

takes effect. This thesis will show that the aim of the Government was to prioritise inclusion 

and to prevent further social struggles, while improving access to justice and promoting human 

rights over rural areas.   

 

Bolivia  

Bolivia is a landlocked country in South America formally recognised as the Plurinational State 

of Bolivia (Constitution of Bolivia, 2009). The term “plurinational” in Bolivia refers to the 
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coexistence of pluri-nationalities (or cultures) within a larger state where different groups of 

people co-live and are recognised together with their own cultural identities. Article 98.I of the 

Constitution of Bolivia states that: ‘Cultural diversity represents the essential basis of the 

Plurinational Communal State’ (2009. My translation). 

 

The country has a multi-ethnic population, which 41% identify as part of an indigenous group 

(Instituto Nacional de Estadística, 2012). Today, 32.5% of the total population, that is 3.3 

million people, live in rural areas. This is a small percentage when compared to the 73.8% that 

were registered in rural areas in 1950 (Instituto Nacional de Estadística, 2012). Such rural areas 

are organised into 339 municipios (municipalities), i.e., socio-political-cultural-economic 

macro entities, which are made up of hundreds of pueblos indígenas (indigenous communities), 

the smallest rural organisational units. Indigenous communities are defined by the Constitution 

of Bolivia (2009, Art. 30.I) as human communities that share cultural, linguistic, historical, 

institutional, territorial identity and cosmovisión (view of the world) dating from before the 

Figure 1 - Large map of Bolivia with major indigenous groups 
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Spanish invasion. Across those municipios, the Constitution of Bolivia (2009, Art.5.I) 

recognises thirty-six different cultures. Of these, quechua and aymara are the largest, 

representing respectively 49% and 46% of the whole Bolivian indigenous population (Instituto 

Nacional de Estadística, 2012). Figure 1 above shows a large map of Bolivia with major 

indigenous groups, and a red circle that circumscribes the area where this research was 

conducted. 

 

Spanish is not spoken by 40% of the indigenous people in Bolivia, who only speak their native 

languages (Gigler, 2009). Although urbanisation in Bolivia is significant, in fact, the complex 

geography of the country and the vast distance of indigenous communities from urban centres 

play an important role in the preservation of indigenous traditions and the ways indigenous 

people identify themselves. The term “indigenous” (see appendix A on page 264) itself does 

not portray the complexity and multiculturalism of the native people of Bolivia. First, 

indigenous people in Bolivia are those who self-identify as such (International Labour 

Organization, 1989) and who have: i) historical continuity with pre-colonial societies; ii) strong 

connection to the territory; iii) distinct social, economic, and political system; and iv) distinct 

language, beliefs, worldviews, and customs (Gigler, 2009). Also, indigenous people in Bolivia 

are referred to throughout the Constitution (2009) as indigena, originario, campesino 

(indigenous, native, peasant). Chapter 5 of this thesis will show that these terms are mainly 

connected to the geographical position of the corresponding communities. To facilitate the 

discussion and the readability of this thesis, the indigena, originario, campesino people of 

Bolivia are subsumed in this thesis under the term “indigenous”.   

 

The Human Development Index (United Nations, 2020), a measure of the average achievement 

in three basic dimensions of human development, i.e., a long and healthy life, knowledge, and 

a decent standard of living, ranks Bolivia at place number 107 out of 189 countries in the world. 

Also, Bolivia scored number 119 out of 125 in the Rule of Law Index (World Justice Project, 

2020), a measure of rule of law standards worldwide. Furthermore, Bolivia is one of the 

economically least developed countries in Latin America (Central Intelligence Agency, 2022); 

more than half of its indigenous population lives below the poverty line (Arias and Bendini, 

2006), with most living on less than two dollars a day (Central Intelligence Agency, 2022). 

The poorest regions are those where the majority of indigenous people live, while 62% of the 

country’s total income is concentrated in the hands of the richest 20% of the population, who 

live in the cities (Gigler, 2009). Many scholars argue that this underdevelopment in socio-
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economic terms and widespread inequality, a condition replicated in many other developing 

countries, is partly the consequence of previous colonisation and imperialism (Galeano, 1997; 

Gigler, 2009; James, 1997). Bolivia was colonised by the Spanish between 1532 and 1825 

(Hudson and Hanratty, 1991). During that time, the indigenous people of Bolivia were 

exploited and enslaved (Galeano, 1997). The Spanish established in Bolivia a paternalistic 

system of power and control, driven by the ideology of the natural inferiority of indigenous 

people (Fajardo, 2004). The indigenous people were socialised into catholic religious values 

and Spanish norms, only when they were selected to be “worthy” of providing for their labour 

and services to the Spaniards (Galeano, 1997; Nieves, 2012). Since 1534, Bolivian people 

started to mobilise against this Spanish oppression (Constitution of Bolivia, 2009) and 

eventually achieved independence in 1825, when the Republic of Bolivia was proclaimed 

(Nieves, 2012). The re-inclusion of the indigenous people of Bolivia into the State and the 

wider society, however, was a slow process. After independence, they continued to be 

subjected to forced labour and to be largely excluded from civil society:  

‘Indigenous people were generally regarded as infamous and noncitizens. The 

presumed modernity of the elites was bound up with a paternalism that extended from 

the household to the society at large. Bolivian leaders […] saw themselves as bringing 

light, civilization, and progress to barbarous and backward people.’ (Barragán, 2005, 

quoted in Cooper, 2018, p. 7) 

 

‘Historically, most of the indigenous communities received little or no government 

support. As late as the 1930s, indigenous citizens were not welcome in the white 

sections of La Paz […]. Often, they were forced to bathe and change into “western” 

clothing before entering the city. A 1925 decree prohibiting indigenous people from 

areas near the main square was on the books until 1944.’ (Epstein, 1995, quoted in 

Cooper, 2018, p. 7) 

 

In the twentieth century, the General Census of the Republic of Bolivia stated that: ‘If there 

has been a cause for the retard of our civilisation, it is due to the indigenous race, essentially 

refractory to any innovation and to every progress’ (Oficina Nacional de Inmigración, 

Estadística y Propaganda Geográfica, 1900, p. 35-36. My translation). A participant of this 

study, Bartolina 1, a former member of the main indigenous syndicate in Bolivia, stated: 

‘In the Bolivian Republic indigenous people did not exist. Before, to access university, 

you had to change your name. If you had an indigenous name, such as “Quispe”, or 
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“Mamani”, or “Choque”, you could not access university. Discrimination was 

concrete. For women this was even worse: they did not have the right to any form of 

education.’ (Bartolina 1, former executive manager of the national confederation for 

indigenous women of Bolivia and member of an aymara indigenous community) 

 

Thus, the indigenous people of Bolivia continued their political mobilisation against that well 

implanted system of segregation. Following a national revolution in 1952, they achieved 

political power (Klein, 2003). In 2004, after a constitutional alteration, the Bolivian congress 

allowed indigenous people to contest central government elections (Van Cott, 2005). In 2006, 

Juan Evo Morales Ayma was proclaimed to become the first indigenous president in the history 

of Bolivia, with 53.7% of the vote, followed by re-elections in 2009 with 64.2% and 2014 with 

61.3% (Smith, 2018). Morales declared:  

‘We are the indigenous blood of Mother Earth. Until now Bolivia has been ruled by a 

few families that have all the political and economic power. They despise, humiliate, 

marginalise, and hate the majority of the indigenous population. After 525 years of 

colonisation, we, indigenous people, are part of the construction of a new Plurinational 

State and we have full participation in international political organisations and forums.’ 

(Evo Morales Ayma, quoted in Smith, 2018, p. 2)	 

	

Soon, the new government started a process of re-inclusion of the indigenous people into civil 

society, the so-called proceso de cambio (process of change), which culminated into the 

enactment of the new Constitution of Bolivia in 2009. This contains many provisions that 

attempt to undo centuries of oppression, exploitation, marginalisation, and discrimination of 

the indigenous people. Among other things, it granted autonomy to indigenous nations, and it 

recognised indigenous cultures, customs, and languages:  

‘acting under the conviction of building a social unitary, plurinational, communal, 

democratic, intercultural, decentralised State, based on the rule of law, and with 

autonomies that deepen and strengthen a dignified, democratic, productive and 

sovereign Bolivia’ (Constitution of Bolivia, 2009, p. 166. My translation).  

A key aspect of the so-called proceso de cambio was the re-shaping of the Bolivian legal 

system from a monistic to a plural or hybrid one, that is one which features the co-existence of 

multiple sources of law. The Bolivian hybrid legal framework is introduced in the next part of 

this section and will be discussed throughout the present thesis.  
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The hybrid legal framework of Bolivia 

‘In ancient times, mountains, rivers and lakes were formed and we populated the sacred 

earth with a variety of faces. Since then, we have understood the existing plurality of 

all things and our diversity as human beings and cultures. […] We shall now leave the 

colonial, republican and neoliberal state in the past; we shall rise to the historic 

challenge of building a collective global community that recognizes plurinational 

legislation, that incorporates and organizes productive, participatory democracy 

conducive to peace and committed to comprehensive development, and furthers the 

self-determination of its people.’ (Constitution of Bolivia, 2009, Preface. My 

translation)  

 

In 2009, the people of Bolivia received the sceptre to end past subjugation, racism, 

discrimination, and exclusion in the country, in favour of the development of an intercultural 

and “plurinational” state, founded on the multiplicity of its cultures. The new Constitution of 

Bolivia (2009) explains that legal hybridity developed in the country as consequence of the 

above-mentioned Spanish invasion of the sixteenth century. At that time, the country was 

formed only of Inca-led indigenous communities scattered throughout the whole territory. In 

1680 the Spanish imposed a unilateral system of law, the Recopilación de Leyes de los Reinos 

de las Indias (Bustillos, 2015), i.e., the Compilation of Laws of the Kingdoms of the Indies, 

which imposed a state centred civil law based system of justice reflecting European norms and 

ideals. This was the first example of Castilian-legislated law, enforced in a social context which 

had been mainly governed by customary law (see appendix A on page 264) since the Middle 

Ages (Bustillos, 2015). As mentioned above, since 1532 Bolivian indigenous people struggled 

against this implanted justice system in their claim for autonomy, eventually achieving formal 

recognition of their right to self-determination granted by the new Constitution of 2009.  

 

Central for the purposes of this thesis, the Constitution of Bolivia (2009, Art. 179.II) declares 

the existence of two equally hierarchical legal jurisdictions: the Court of Ordinary Jurisdiction 

and the Rural Native Indigenous Jurisdiction. Whilst the former extends to state-institutions 

and legal issues in more urban settings or involves people in urban environments, the latter 

deals with legal issues that only take place and/or produce effects within indigenous 

communities, and which only involve indigenous members (Constitution of Bolivia, 2009, Art. 

191 (II.3)). In this way, the Constitution (2009, Art. 1) establishes the country as a 

‘Plurinational [...] State’ founded on ‘juridical […] pluralism’, based on the right to self-
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government of indigenous people. Bolivia is not the only country in the world that features the 

coexistence of plural systems of justice. This is a worldwide phenomenon recognised as legal 

pluralism, i.e., a situation in which ‘two or more legal systems coexist in the same social field’ 

(Merry, 1988, p. 870). However, in Bolivia, that indigenous, local self-government is restricted 

by the requirement to respect constitutionally defined human rights and is limited to less serious 

crimes. This means that indigenous justice (see appendix A on page 264) can only be exercised 

in limited circumstances and when it respects international standards of human rights. Chapters 

3, 6, and 7 will present and analyse the aspects of the constitution that are most relevant to this 

thesis, and also the issues emerging from setting limitations to the self-determination of cultural 

groups within a legally pluralistic context such as Bolivia. 

 

From the outset, it is important to recognise that the Bolivian Court of Ordinary Jurisdiction 

and the Rural Native Indigenous Jurisdiction are founded on very different cultural ideologies. 

Bolivian people living in urban areas identify with a liberal political philosophy that was 

imported in the country by the Spanish colonisers and which reproduces the international 

human rights agenda. That philosophy is in stark opposition to the indigenous collective 

worldview, the collective consciousness of the indigenous people, that is their shared system 

of values and beliefs (these differences are fully considered in chapters 2, 5, and 7). This rather 

celebrates the philosophy of equilibrium between indigenous people and their community, a 

“republican” understanding of society (Braithwaite and Pettit, 1990), and a collective 

conception of human rights. The indigenous collective worldview informs a practice of justice 

which gives priority to the good of the community over that of the individual. Although there 

are cases in which indigenous people do not know constitutional obligations and thus do not 

respect them, this research finds that often indigenous people choose to disattend them because 

they see constitutional standards as primitive and alien. These issues will be discussed in depth 

in chapters 5, 6, and 7. 

 

[1.2] Research focus and objectives  

This research has two main objectives. First, it focuses on the study of an aymara indigenous 

community in the department of La Paz. Given the dearth of existing research on indigenous 

justice both in Bolivia and Latin America, this study will provide much needed data. In the 

specific, it examines local mechanisms and standards of conflict resolution, and reveals the 

interrelations (if any) between these and Western practices of restorative justice. Second, this 
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research analyses legal pluralism in Bolivia discovering and explaining the extent to which, if 

at all, “plurinational” justice unites indigenous and other groups in the country. This is 

especially important as comparative literature on legal pluralism in Bolivia is limited to the 

analysis of its constitution; there are currently no studies on how legal pluralism plays out in 

the country. 

 

More specifically, this study describes indigenous justice in Bolivia and discusses its relevance 

to the practice of restorative justice in contemporary Western society (see appendix A on page 

264). The findings reveal the strengths and weaknesses of both practices and suggest how each 

might be enriched. In fact, this thesis demonstrates that there are very superficial interrelations 

between indigenous and restorative justice, as these are profoundly different. Building on a 

Southern Criminological (Carrington et al., 2015) approach to epistemology, this thesis 

contends that the Western practice of restorative justice is not intrinsically or truly restorative, 

a finding which might lead to a new understanding of restorative justice. This thesis finds the 

more Southern or indigenous meaning to restoration; it identifies as being restorative those 

practices that aim to restore and re-work social relationships towards resolving both conflicts 

and their underlying causes, and to promote equilibrium between members of society. While 

the epistemological approach of the present thesis will be analysed in chapter 4, the issues 

presented above will be discussed in chapters 2, 5, and 7. 

 

Second, this thesis considers whether legal pluralism in Bolivia genuinely respects indigenous 

justice or whether it largely implements centralised rule of law standards. For example, no 

research today has been conducted to reveal the extent to which, if at all, indigenous justice is 

compatible with constitutional law and thus, if state defined human rights are respected within 

indigenous communities, and, if they are not, what happens. One of the objectives of this 

research is to cover this gap in knowledge. While doing this, a standpoint grounded in Southern 

Criminology (Carrington et al., 2015) is embraced to undermine and question the 

Western/Northern discourse. This thesis in fact contends that present Western/Northern 

narratives impose a perspective of Western domination on the interpretation of legal pluralism. 

While chapters 3, 6, and 7 will analyse and discuss those issues, this research focus and 

objectives will be presented in more detail in chapter 4. 
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[1.3] Research questions 

This thesis pursues the objectives outlined above by answering the following research 

questions: 

1. What is indigenous justice in Bolivia? 

a. What is the policy of indigenous justice in Bolivia in terms of historical 

development, organisation, and implementation?  

b. How effectively does indigenous justice in Bolivia resolve conflict?  

c. How can the indigenous justice process in Bolivian communities be described? 

2. What are the interrelations between indigenous justice in Bolivia and Western 

definitions of restorative justice? 

a. What can modern restorative justice learn from indigenous justice in Bolivia? 

b. How can Bolivian indigenous justice be enriched? 

3. How does legal pluralism operate in Bolivia? 

a. What are the relationships between the indigenous and the civil law based 

system of justice in Bolivia? 

b. How do indigenous justice and justice more generally in Bolivia fit together? 

 

[1.4] Research methods 

The fieldwork that underpins this research was conducted between September and December 

2018 in the department of La Paz, Bolivia. It involves a qualitative multi-method approach to 

the study of legal pluralism in the country and of indigenous justice in one aymara indigenous 

community. In particular: 

• I spent 45 days in the city of La Paz concentrating on the study of indigenous justice 

and legal pluralism in Bolivia. More specifically, I conducted 24 in-depth semi 

structured interviews with relevant professionals and stakeholders. Professionals are 

local people, mainly social workers or paid workers employed by NGOs, whose 

professions mainly focus on the implementation of restorative practices of conflict 

resolution in the city of La Paz. Stakeholders are those who have a clear and highly 

identifiable functions in the Bolivian society, such as deputy-ministers and key justice 

executives.  

• I then lived for 45 days within an indigenous community in the La Paz department of 

Bolivia (see figure 1 on page 2), where I conducted a focused ethnography (Knoblauch, 

2005). This involved me acting as a participant observer inside the community, where 
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I also conducted 7 in-depth semi structured interviews with some of its members (one 

additional indigenous member from a different aymara indigenous area was 

interviewed) and had many informal conversations with others. The official interviews 

were audio recorded. I also recorded personal perceptions and reflections after 

interviews and during observations in a field notebook. All the other work was saved 

daily in a detailed research diary. This phase of the research was focused on 

understanding the actors’ experience of the use of local mechanisms to resolve disputes 

and how important they believe this type of process is to ensure they live in a just 

society. It also allowed first-hand observation of the indigenous system of justice and 

its daily relationships with the civil law based justice system. 

 

[1.5] Structure of thesis 

Chapter 2 of this thesis provides an account of modern restorative justice in contemporary 

society, and describes indigenous justice systems; it also documents some comparative 

practices of indigenous justice in selected countries. A key aim of this chapter is to start to 

account for the nature of relationships between indigenous and modern restorative justice, one 

of the core themes of this thesis. 

Chapter 3 examines the concept of legal pluralism that is used throughout the present work. In 

addition, it looks at the forms of legal pluralism in selected countries, and reviews Forsyth’s 

models of legal pluralism (2009). This discussion provides a framework for understanding the 

Bolivian legal order and locates it in existing comparative body of scholarship on the subject. 

The methodology is discussed thoroughly in chapter 4. Here, the epistemological approach to 

the study of indigenous justice and legal pluralism in Bolivia is analysed, while the multi-

method approach is discussed and justified. In addition, this part of the thesis outlines how 

access to research participants was gained, and it reviews the use of sampling procedures, 

issues relating to translation, the analysis of data, and the ethical implications of this study. 

Chapters 5 and 6 report findings emerging from the present research, with a focus first on the 

Bolivian aymara indigenous system of justice, and then on the Bolivian legally pluralistic 

framework. Chapter 7 considers and discusses these findings in light of existing literature 

previously reviewed and sets out a full analysis of what the thesis adds to our knowledge in 

this area.  

Finally, chapter 8 advances the conclusions of this study, alongside the main theoretical and 

practical implications and its limitations.   
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Chapter 2 – Restorative justice and indigenous justice 
 

[2.1] Introduction 

The goal of this chapter is threefold. First, to provide for an account of restorative justice in 

contemporary society. Second, to present indigenous justice and to document some of its 

practices in selected parts of the world. Third, to start to account for the relationship between 

indigenous and restorative justice, one of the core themes of this thesis.  

 

Specifically, sections 2.2, 2.3, and 2.4 will first outline and contextualise restorative justice in 

contemporary Western society. Sections 2.5, 2.6, and 2.7 will move on to a review of the 

Durkheimian understanding of ‘mechanical solidarity’ and ‘organic solidarity’ (Durkheim, 

1893, p. 126), and then to a brief account of republican and liberal political thoughts and how 

these shape differing human rights ideologies. Only once the more theoretical aspects for this 

chapter are fully formed will it focus, in section 2.8, on past and contemporary indigenous 

practices of conflict resolution in four different continents: Africa, America, Asia, and Oceania. 

It will show the similarities, and differences, that those practices share.  

 

Thus, this chapter will introduce and start to account for the main discrepancies existing 

between indigenous practices of conflict resolution and Western practices of restorative justice, 

a core finding in this thesis that chapters 5 and 7 will further address. But also, in the discussion 

of research findings (chapter 7), the theoretical framework presented in this chapter will guide 

the analysis of the reasons that often cause indigenous people in Bolivia to choose not to respect 

constitutional law, another key finding in the present study. 

 

[2.2] An introduction to restorative justice 

Restorative justice is recognised to be a contested concept (Johnstone and Van Ness, 2013). 

This thesis refers to restorative justice as defined by Zehr (2002), who conceived one of the 

most accredited definitions:  

‘… a process to involve, to the extent possible, those who have a stake in a specific 

offense to collectively identify and address harms, needs and obligations in order to 

heal and put things as right as possible.’ (Zehr, 2002, p. 40) 

 



 

 12 

Restorative justice developed because many argue that ‘… the system we call ‘criminal justice’ 

does not work’ (Zehr, 1985, p. 69). Whilst there may be many problems with traditional 

criminal justice systems, restorative justice proponents draw on two main reasons to 

substantiate this claim. First, the criminal justice system does not involve victims in dealing 

with a criminal offence, ignoring their needs and, also, often compounding their injury (Zehr, 

2005). This is because it frequently causes secondary victimisation by denying victims the 

power to participate in “their” justice process, and that happens after their power was taken in 

the event/process of victimisation: ‘For victims […] the system is just not working’ (Zehr, 

1985, p. 69). An example may help to clarify. The Italian Jewish Primo Levi, in his memoir of 

his survival in Auschwitz, recounts a dream he was often haunted by during his nights in the 

concentration camp. In the dream Primo Levi is back home from Auschwitz telling his family 

and friends about his sufferings. However, with profound anguish, he notices that nobody 

listens to him, causing him ‘pain in its pure state’ (Primo Levi, 1959, p. 64). Levi remembered 

that this was a dream of many prisoners at Auschwitz, and he asks: ‘Why is the pain of every 

day translated so constantly into our dreams, in the ever-repeated scene of the unlistened-to 

story?’ (1959, p. 65). According to Zehr, one of the central weaknesses of our criminal justice 

system is, in fact, the absence of victims as active actors in dealing with criminal offences: 

‘[victims] need chances to speak their feelings. They need a restoration of power’ (Zehr, 1985, 

p. 69).  

 

Second, restorative justice proponents claim that the other main failing of our criminal justice 

system is that it does not prevent offenders’ reoffending and does not hold them fully 

accountable for their misbehaviour (Zehr, 1985; Dünkel et al., 2015). Statistics show clearly 

that prison does not work where the goal is the reduction of ‘risk of future re-offending & 

reconviction’ (NOMS, 2016, p. 1). In England and Wales, nearly half of men (48%) are 

reconvicted of another offence within one year of being released. This rises to 58% in the case 

of women. Furthermore, 64% of men and 73% of women serving sentences of less than 12 

months reoffend within a year of being released. For children and young people in custody, the 

rate of reoffending rises to 75% (Prison Reform Trust, 2019). Restorative justice proponents 

emphasise instead the central importance of offenders’ active role and accountability in the 

resolution of criminal offences. Again, an example may here be useful. In 1978, Franco 

Bonisoli, member of the Italian terrorist organisation Red Brigades, participated in the 

kidnapping and homicide of the former Italian Prime Minister Aldo Moro. Once Franco 

accessed work release, he met several times with Agnese Moro, Aldo’s daughter, in mediated 
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encounters. There, he had the chance to stress that the only “positive” side effect of prison is 

that it leads to escape responsibility and avoid any personal internal confrontation (Bertagna, 

Ceretti and Mazzuccato, 2015). According to Zehr (1985, p. 70), the criminal justice system 

understands accountability as serving due punishment for a wrongdoing, whereas it should 

entail ‘understanding one’s actions and taking responsibilities for making things right’. In this 

view, accountability would be more likely to result in individuals choosing not to offend rather 

than the system trying to force or convince them not to reoffend. This choice to be law abiding 

should also increase the degree to which wrongdoers are able to reintegrate into society 

(Dünkel et al., 2015).  

 

Restorative justice, therefore, aims to include people who offend in the process to resolve the 

problems caused by the criminal occurrence and to facilitate their reintegration into society by 

making them question and regret their actions, answer to the victim, and attempt to provide for 

some form of redress to the victim and/or the community. Such questioning or confrontation 

of their actions is said to bring about reintegrative shaming (Braithwaite, 1989), thus feelings 

of shame that might strengthen social bonds between wrongdoers and their community. In 

addition, by giving a central role to victims, restorative justice aims to address victims’ need 

to explain the harm they suffered and to propose solutions, to re-balance relationships that 

crime unbalanced. 

Zehr (2002) dates the beginning of Western society’s judicial engagement with modern 

conceptions of restorative justice to the 1970s, when practitioners in Canada experimented with 

victim-offender encounters to resolve conflict and related harm. This led to the spread of 

programmes there and in other parts of the world. Albert Eglash (1977, quoted in Boyes-

Watson, 2018, p. 9) was the first one to coin the phrase ‘restorative justice’ in English, calling 

for positive outcomes for both offenders and victims in the form of “creative restitution”. Since 

the 1990s, restorative justice programmes broadened to include victims and offenders’ families 

and friends in so-called “conferences” and “circles” (McCold and Wachtel, 2003). Umbreit 

(1988) emphasised the central importance placed on the emotional exchange between victims 

and offenders by those encounters compared to correctional restitution programmes. McCold 

and Wachtel (2003) wrote:  

‘[This] new focus on healing and the related empowerment of those affected by a crime 

seems to have great potential for enhancing social cohesion in our increasingly 

disconnected societies. Restorative justice and its emerging practices constitute a 

promising new area of study for social science.’ (McCold and Wachtel, 2003, p. 1) 
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In contemporary society, restorative justice has been over time incorporated into penal policy 

as one of the options available to our criminal justice systems. Restorative justice is used in 

different countries at different stages of the criminal justice process: prearrest, diversion from 

court, presentence, and post sentence (Daly, 2016). Today, restorative justice is used as an 

umbrella term to describe many different practices within criminal justice, such as conferences 

and circles (McCold and Wachtel, 2003), victim-offender mediation (Zehr, 1985), victim 

support and community service (Walgrave, 2008), transitional justice (Ceretti, 2015), and 

other. Restorative justice is also used in prison as an outcome of conventional justice (Wood 

and Suzuki, 2016). Also, restorative justice practices are used in noncriminal justice matters, 

such as to resolve disputes in schools (Daly, 2016) or in workplaces (Wood and Suzuki, 2016). 

Furthermore, restorative justice has been claimed to be a philosophy (Braithwaite, 2003; 

Walgrave, 2008) or a catalyst for social change (Doak and O’Mahony, 2012):  

‘Restorative justice […] involves radical transformation. […] Restorative justice is not 

simply a way of reforming the criminal justice system, it is a way of transforming the 

entire legal system, our family lives, our conduct in the workplace, our practice of 

politics. Its vision is of a holistic change in the way we do justice in the world.’ 

(Braithwaite, 2003, p. 1) 

Given the diverse roots and the current variety of forms of restorative justice, ‘[there] is no-

clear cut definition of what [restorative justice] is’ (Dünkel et al., 2015, p. 177).  

 

However, in the Western world, hundreds of experiments take place today with the different 

forms of restorative justice. These experiments tend to highlight that restorative justice works 

towards criminal justice objectives. For example, Hartmann (2018) emphasises that wide 

evidence today shows that relatively high numbers of victims are willing to participate in 

restorative justice with consequent high satisfaction rates. Such evidence indicates that, when 

compared to control groups in conventional justice, restorative justice is beneficial in 

improving victims’ satisfaction, feelings of personal safety and justice, and in reducing their 

fear, anger, and feelings of vengefulness (Strang et al., 2013; Doak and O’Mahony, 2018). In 

addition, victims are increasingly more likely to opt for restorative justice to resolve more 

serious crimes, as restorative justice seems to foster empowerment both for them and “their” 

offenders when compared to conventional justice (Gavrielides, 2019). But evidence is also 

growing to support positive impact of restorative justice on victims’ post-traumatic stress 

symptoms (Strang et al., 2013; Hartmann, 2018). Furthermore, for offenders who voluntarily 
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choose to participate into restorative justice, this is shown as an opportunity to accept 

responsibility for their actions and to repair the harm they caused (Wood and Suzuki, 2016; 

Doak and O’Mahony, 2018). In many situations restorative justice also reduces levels of 

reoffending (Doak and O’Mahony, 2018; Karp and Schachter, 2018; Strang et al., 2013, van 

Dijk et al., 2020), especially when it is complemented with rehabilitative programmes which 

help offenders to move away from crime (Braithwaite, 2014). This seems to happen mainly 

because restorative justice facilitates a desire and/or consolidates a decision to desist (Robinson 

and Shapland, 2008), as in many cases voluntary participation comes with consensual 

outcomes, genuine expressions of remorse, and feelings of inclusive participation and 

solidarity (Doak and O’Mahony, 2018). Braithwaite (2014) argues that restorative justice 

seems to be most effective in making offenders comply with agreed rehabilitative programmes, 

as well as in giving them a chance to continue on their path towards desistance (Robinson and 

Shapland, 2008).  

 

[2.3] The reasons why restorative justice emerged 

At a first glance, the information reported above seems contradictory. If ‘the system we call 

‘criminal justice’ does not work’ (Zehr, 1985, p. 69), it would seem sensible to reject it and 

build a new, more effective, and purpose-led system to deal with offending. However, the 

research reported in the previous section clearly shows that today restorative justice is a penal 

policy option in many criminal justice systems in the Western world. This illustrates that most 

systems have chosen to retain their failing systems and prop them up with new and fairer 

options such as restorative justice. However, using restorative justice in this way, as “sticking 

plaster” over the faults of traditional criminal justice systems, goes counter to the use that was 

envisaged by its early proponents. The section above introduced why early proponents of 

restorative justice contend that our criminal justice systems do not work and thus why an 

alternative is needed. It is the goal of this section to further discuss why restorative justice 

emerged in modern society, with reference mainly to the works of Nils Christie and Howard 

Zehr. This is key to prepare the ground for a critical analysis of restorative justice in 

contemporary society, which is the goal of the section that will follow. 

 

A common theme that epitomises restorative justice thought is that the way in which Western 

society currently understands crime and responds to it should not be regarded as natural. 

Christie (2017) argues that both retributive justice and the punishment it uses are political/legal 
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choices, they are not natural responses to conflict or to crime. Zehr (2005) reiterates that 

restorative justice is a means to help us understand and, maybe, question the rightness of that 

choice and posits restorative justice as a more natural response to offending. In fact, restorative 

justice proponents contend that our distant ancestors handled their own conflicts with the 

participation of their communities; crime was not resolved by a centralised authority. Section 

2.8 will further elaborate on this. 

 

Accordingly, the modern conception of restorative justice can be traced back to Christie’s 

(1977) theory which builds on the view that the Western criminal justice system today absorbs, 

takes the social ritual of justice away from its people, shifting it towards its own management: 

‘God and neighbors have been replaced by the mechanical efficiency of modern forms of 

surveillance’ (Christie, 2017, p. 11). According to Christie (1977), the state builds an 

inadequate forum for meeting the needs of the parties involved in conflict and crime and of the 

wider community. A central premise to the emergence of restorative justice in contemporary 

society is the idea that the centralisation and monopolisation of conflict resolution in the hands 

of the state leads to the de-personalisation and control of conflict. In a similar vein, Zehr’s work 

strongly emphasises the central importance in restorative justice of the parties personally 

involved in conflict, and of the “collective” in general, which is juxtaposed to conventional 

criminal justice, where the focus is on the state (Zehr, 1985). In more general terms, the 

emergence of restorative justice builds on ideas of penal minimalism, or “decremental 

strategies” of penal law. These indicate the need to de-professionalise crime resolution and 

reduce the role of the state in dealing with harm, a scenario which would be further consistent 

with conflict resolution in more traditional societies (Braithwaite and Pettit, 1990; Christie, 

1977; Duff, 2001).  

 

In fact, restorative justice emerged in Western societies from the realisation that our system of 

court-based, formal, state justice is failing to provide justice for individuals and communities 

and is, in effect, in opposition to restorative goals. In this judicial system, victims and offenders 

are distinct and opposed categories, in competition with each other. Justice is a legal battle 

between them, with decisions, imposed on the parties and reached through the application of a 

structured rational protocol of legal rules applied to the facts. This system can obstruct the 

resolution of conflict and victim-offender reconciliation, especially where conflict is inherent 

to social structural issues that reproduce inequality and harm (Gavrielides, 2014; Sullivan and 

Tifft, 1998). Conventional penal policy looks at crime as a way to manage the Hobbesian view 
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according to which the human condition is naturally egoistic and ‘brutish’ (Hobbes, 1651, p. 

78; section 2.6 below discusses this in more details). Conventional criminal justice systems 

seek to control individual selfishness to protect the existing order. In contrast, restorative 

justice emerged from the idea that what is needed is a less formal and decentralised system of 

community-based conflict resolution, where all the parties with a stake in conflict come 

together to talk about the issues underlying the conflict and to reach a collective decision. 

Restorative justice emerged from the perspective of crime as arising out of both individual and 

communal harm, and of conflict as an opportunity to heal that harm. As Christie puts it: crime 

should ‘become a starting point for a real dialogue, and not for an equally clumsy answer in 

the form of a spoonful of pain’ (Christie, 1981, p. 11).  

 

Thus, the modern conception of restorative justice emerged from the idea that community-

based practices of justice, on the wave of traditional crime/conflict resolution processes, should 

gradually replace the contemporary apparatus of crime control (Christie, 2017). A system based 

on community resolution of conflict would prioritise the need for restitution and reparation of 

harm to victims over demands for punishment of offenders, who in turn would not be seen as 

enemies to be segregated (or “treated”), but fellow members of the community to be 

reintegrated (Zehr, 2005). In this way, restorative justice would generate virtuous circles 

between community involvement in conflict and crime resolution, and the reinforcement of 

social bonds. In fact, according to restorative justice advocates, the reduction of the role of the 

state in dealing with harm would lead the community to become more involved in the resolution 

of conflicts between victims and offenders (Zehr, 2005), thus it would strengthen social bonds 

‘… in our increasingly disconnected societies’ (McCold and Watchel, 2003, p. 1). As section 

2.2 introduced, however, restorative justice today is not really achieving the outcomes 

envisaged by its early proponents. The following section will further look into this. 

 

[2.4] The co-optation of restorative justice by the state criminal justice system 

In recent years, campaigners for restorative justice have been able to persuade policy makers 

and criminal justice agencies in many countries in the Western world to implement restorative 

justice as a penal policy option. In the last 40 years or so, most restorative justice programs 

have been institutionalised within conventional criminal justice systems, often paired with 

diversionary programs or as alternative sanctions within them (Wood and Suzuki, 2016). As 

argued by Johnstone (2011), for the majority of its proponents this has been reason for 
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celebration (see Marshall, 1999, in Johnstone, 2011). Those proponents stress that in some 

circumstances restorative justice meets criminal justice objectives more successfully than more 

conventional ways of dealing with crime. This thesis argues that this view is strongly 

problematic.  

 

The core themes that epitomise the emergence of restorative justice (see section 2.3) seem in 

fact to contrast the view that restorative justice should be a preferable penal policy option 

available to meet the objectives of our criminal justice systems. As mentioned above (see 

section 2.2), in England and Wales those objectives involve reducing risk in society and 

protecting the public (NOMS, 2016). Our criminal justice system defines risk as the risk of 

future re-offending and the risk that reoffending will generate serious harm. Therefore, risk is 

defined around the individual dimension, as is public protection whereby the more risk is 

reduced the more the public is protected (NOMS, 2016). Criminal justice thus attempts to 

alleviate that risk through a system of deterrence by punishment to prevent offences in first 

place, and through the ‘surveillance, confinement, and control’ of those who offend to prevent 

their reoffending (Feeley and Simon, 1992, p. 452). As Garland (2001) puts it, criminal justice 

interventions today focus in fact on reducing reoffending by increasing crime control rather 

than by increasing offenders’ and social welfare and wellbeing. The criminal justice system 

understands the rehabilitation of offenders, for instance through risk-need-responsivity (see 

Andrews and Bonta, 2010), as the need of individuals to overcome their criminogenic 

characteristics to fit within society. Criminal justice however fails to question whether society 

is fit for individuals’ needs; it fails to take into account more structural and systemic issues of 

inequality in the understanding of crime.  

 

Inequality is in fact a defining trait of Western society. It takes on several forms, ranging from 

cultural issues relating to patriarchy, sexism, and misogyny (GREVIO, 2020), to deep seated 

structural and systemic problems of racism, discrimination, xenophobia, and intolerance 

(ECRI, 2019). Deep analysis of these falls outside the scope of this thesis. However, a quick 

look at, for example, the disproportionate rates of ethnic minorities and poor that navigate our 

criminal justice systems, or the biased institutional approach to issues of gender violence in 

Western countries (GREVIO, 2020), gives a clear picture of how problems of inequality also 

structure the criminal justice system response to crime in Western society. As Marx puts it: 

‘Men make their own history, but they do not make it as they please; they do not make 

it under self-selected circumstances, but under circumstances existing already, given 
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and transmitted from the past. The tradition of all dead generations weighs like a 

nightmare on the brains of the living’ (Marx, 1852, p. 5) 

This quote refers to the constraints and restrictions on the choices people make as free 

individuals that are placed on them by the weight of the social position in which they find 

themselves. With this Marx means that there exist in society pre-established structures in which 

individuals move and that they reproduce, so that agency, if there is any agency, is very limited 

within those pre-determined structures. These extend but are not limited to class, race, gender, 

customs, culture, and so on. The criminal justice system however seems to ignore the existence 

of those structures. Rather, through the punishment, control, and “rehabilitation” of individuals 

– thus the requirement that individuals fit within them – it contributes to their reproduction. 

This approach to crime resolution is in stark contrast with the view of early proponents of 

restorative justice who understand harm as grounded in the community, society, which healing 

thus necessitates social/community involvement and dialogue (see section 2.3). 

 

Hence, this thesis contends that using restorative justice as an add-on to traditional criminal 

justice systems silences the otherwise critical analysis that restorative justice/approaches would 

bring to traditional Western criminal justice systems. Using it as part of the traditional system 

dampens the ability of restorative justice to use a criminal occurrence to increase social justice 

in a community. Among the most cited issues with the institutionalisation of restorative justice 

is in fact the risk of the co-option of its true goals for criminal justice outcomes. In essence, 

restorative justice’s progressive aspects, its ‘radical core’ (Maglione, 2021, p. 6) or core themes 

described thus far, risk to be neutralised by the absorption of restorative justice into penal 

policy and the co-option of restorative justice core themes by the state criminal justice system 

(Boyes-Watson, 2018). For instance, this may happen when victims are used to heighten 

offenders’ rehabilitation and desistance (Zehr, 1995) or when restorative justice research 

avoids questioning the role of criminal justice ‘in (re)producing inequitable justice outcomes’ 

(Moyle and Tauri, 2016, p. 92). Zehr and Mika wrote: ‘We fear retributive and punitive 

programs are simply being repackaged as “restorative justice”’ (Zehr and Mika, 1998, p. 49). 

Specifically, when restorative justice core themes are co-opted by the state criminal justice 

system, restorative justice becomes incorporated in criminal justice practice as one of the 

available techniques of crime control. When this happens, restorative justice appears defined 

in criminal justice as a paradoxical better punishment (Pavlich, 2005), precisely what Zehr and 

Mika feared (1998). In fact, most research conducted by proponents of restorative justice 

focuses today on the efficacy of restorative justice in responding to criminal justice issues (see 
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section 2.2). A little, very little, research (Daly and Stubbs, 2006; Gavrielides, 2014; Wood and 

Suzuki, 2016) considers the effects of using restorative justice in its purer forms, studies 

whether restoring relationships and communities is harmful or cathartic. Does restorative 

justice restore and retain already existing harmful aspects of a community? Does the use of 

restorative justice to resolve the harms that arise out of crime mean that socially harmful 

relationships, power differentials, and exclusionary situations become protected and replicated 

so leading to the continuation of harms which probably caused the crimes in the first place?  

 

It is not the goal here to stress that all forms of restorative justice have been co-opted today and 

that when institutionalised, restorative justice will never contribute to give fairer solutions to 

criminal justice outcomes. There are circumstances where all the restorative aspects might be 

respected and used (even if that use is partly by the system) and thus where restorative justice 

might be “part of” a Western criminal justice system without being co-opted by it. Thus, it is 

not the goal of this thesis to argue that restorative justice would work better outside or inside 

Western criminal justice systems, or whether it should completely replace criminal justice and 

build a new justice paradigm (see Gavrielides, 2008). Rather, this thesis critiques the growing 

use of restorative justice as an instrument of criminal justice. As mentioned above, it argues 

that the present relationship between restorative justice and state systems in the West is 

potentially strongly problematic as it tends to progressively silence the critical analysis that 

restorative justice would otherwise bring to Western criminal justice. Furthermore, it draws 

into focus the fact that this approach stifles the potential of restorative justice to increase social 

justice in a community. In the specific, the present thesis emphasises this to contend that, 

differently from what many Western scholars have argued thus far (see Braithwaite, 1999; 

Umbreit et al., 2005; Walgrave, 2008; Weitekamp, 1999; Zehr, 2002), modern restorative 

justice and more traditional practices of justice, specifically indigenous justice, are profoundly 

different, that they have very little, almost nothing, in common. These issues are introduced in 

section 2.8, and will be analysed and discussed extensively in chapters 5 and 7 of this thesis 

where the data from Bolivia will clearly show the difference between Western restorative 

justice and indigenous practices. 

 

Before presenting indigenous justice and documenting some of its practices in selected parts 

of the world, the next sections of this chapter will first introduce the concepts of ‘mechanical 

solidarity’ and ‘organic solidarity’ developed by Durkheim (1893, p. 126) and will then embark 

on an analysis of the contrast between republican and liberal understanding of human goods 
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(see appendix A on page 264). This theoretical discussion is necessary as a backdrop against 

which to fully grasp the contrast between indigenous and Western understanding of justice and 

conflict resolution, and to start to contextualise where restorative justice fits in such a 

juxtaposition. 

 

[2.5] Mechanical solidarity, organic solidarity  

The concepts of ‘mechanical solidarity’ and ‘organic solidarity’ were introduced in the 

sociological literature by Durkheim in one of the most influential sociological works in history 

(1893, p. 126). The French sociologist contended that, during the nineteenth and twentieth 

centuries, modern society, particularly in France and Western Europe, moved from a 

“mechanical” structural organisation of cohabitation into a more “organic” conception of 

society. “Mechanical solidarity” describes the form of society that integrates the individual 

with the community. For example, archaic or more traditional societies consist of members that 

perform similar work and share common experiences, customs, and values. In this way, they 

develop the very same or very similar worldviews.  

‘A social solidarity exists which arises because a certain number of states of 

consciousness are common to all members of the same society. […] The individual 

consciousness, considered from this viewpoint, is simply a dependency of the collective 

type, and follows all its motions, just as the object possessed follows those which its 

owner imposes upon it.’ (Durkheim, 1893, pp. 64, 84-85) 

 

In societies characterised by “mechanical solidarity”, the collective consciousness, the shared 

mental and moral orientations of society, generates solidarity from the similarities of its 

members. This thesis will reveal that that is what emerges in the Bolivian community of 

Lagarate, where the present focused ethnography was conducted. There, the interdependency 

between community members still tends to shape the local “mechanical solidarity” and 

indigenous collective worldview, they are remote from other communities and have not yet 

adopted the more complex “organic” conceptions of society. Durkheim would argue that, in 

Lagarate, indigenous members think more like each other than they would if they lived in a 

society characterised by “organic solidarity”. Indeed, “organic solidarity” rather describes 

modern Western society, where a functionalised division of labour has led to deeply 

differentiated individuals, who are bonded to society in function of their specialisation. 
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‘This solidarity resembles that observed in the higher animals. In fact each organ has 

its own special characteristics and autonomy, yet the greater the unity of the organism, 

the more marked the individualisation of the parts.’ (Durkheim, 1893, p. 85) 

 

In The division of Labor in Society, Durkheim (1893) examined the interconnections between 

the division of labour and the emergence of “organic solidarities”. He disputed that in modern 

Western society a single collective consciousness is not capable of integrating the spreading 

individualisation of its members due to the dissociation of their functions. Thus, the division 

of labour can absolve that objective by fragmenting the collective consciousness into a 

‘plenitude of function-specific codes of norms’ (Müller, 1994, p. 79), and integrating 

specialised individuals in specific norm-oriented social fields, providing for a shared 

foundation and including them within the moral order in society.  

‘In short, since the division of labour becomes the predominant source of social 

solidarity, at the same time it becomes the foundation of the moral order.’ (Durkheim, 

1893, p. 333). 

 

The Durkheimian twofold distinction between “mechanical solidarity” and “organic solidarity” 

was not an isolated thought in the sociology of the time, but it came harmoniously with other 

conceptions such as Spencer’s (1876) differentiation between military and industrial societies 

or Tönnies’s (1887) dichotomy between gemeinschaft (community) and gesellschaft 

(individualist society). Spencer (1876) argued that human evolution was marked by the 

deterioration of societal values and the overwhelmed establishment of individualism, while 

Tönnies (1887) disputed that true social solidarity could only exist in those archaic or more 

“traditional” societies of the past and could only decay with the advent of the more positivist 

gesellschaft. In the more philosophical environment, Friedrich Nietzsche (1882) wrote about 

the “Death of God” to express his thoughts that the Age of Enlightenment had brought 

irreversibly modernity and nihilism. The destruction of past unifying ideals and beliefs proved 

what Nietzsche saw as the decay of culture and values in his time: 

‘God is dead. God remains dead. And we have killed him. How shall we comfort 

ourselves, the murderers of all murderers? What was holiest and mightiest of all that 

the world has yet owned has bled to death under our knives: who will wipe this blood 

off us? What water is there for us to clean ourselves? What festivals of atonement, what 

sacred games shall we have to invent? Is not the greatness of this deed too great for us? 
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Must we ourselves not become gods simply to appear worthy of it?’ (Nietzsche, 1882, 

Section 125) 

 

That sociological and philosophical thought, developed during the nineteenth and twentieth 

centuries, especially in Europe, was profoundly related to the historical contingencies of the 

anterior seventeenth and eighteenth centuries, widely recognised as the Age of Enlightenment. 

This era produced a breakthrough in the history of humanity, modelling a strong change in the 

lives of the citizens of modern and contemporary society, on many different levels. It is out of 

the reach of this thesis to discuss the profound transformations that the “Age of Reason” 

brought about in contemporary society, but, to maintain the focus on the objectives set out in 

this work, the next sections of this chapter will discuss its impact on the present conception of 

human rights. 

 

[2.6] Republicanism and liberalism 

The Age of Enlightenment marked indeed a fundamental step towards our present 

understandings of rights. This thesis will show that our conception of rights is sometimes at 

the basis of conflict in legally pluralist contexts today, for example Bolivia. Many indigenous 

practices of justice worldwide largely prioritise the community over the individual, as they 

embrace a more republican rather than liberal political understanding of individuals and 

societies (Braithwaite and Pettit, 1990). As chapters 5, 6, and 7 of this thesis will show, the 

contrast between republican and liberal political thought is central to understanding why 

Bolivian aymara indigenous people often do not respect state law when it comes to resolving 

conflict in their communities. This chapter will now dive into an analysis of the core differences 

between republicanism and liberalism first, and then, a review of the concept of group rights. 

This theoretical background will become key at a later stage to analyse the contrasts between 

indigenous and Western imported justice in Bolivia that is identified in this thesis. 

 

Republicanism refers to three inter-related phenomena. First, an ancient political theory found 

in figures such as Aristotle and Cicero and mainly associated with Athenian democracy and 

Roman republic. Second, an early modern political ideology found in figures such as 

Machiavelli and Harrington and mainly associated with the period of the city-states in the 

Italian Renaissance, where political figures defended their self-government threatened by 

princes and kings and by their attempt to concentrate power in emerging European states. 
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Third, a late modern scholarly paradigm in political philosophy, law, and history found in 

figures such as Skinner and Pettit (Honohan, 2017). This thesis refers to “republicanism” as a 

political thought founded on the common trajectories of the first two above perspectives. The 

later modern republican political paradigm is critically addressed in this section as rather being 

a facet of liberal political theory, and will therefore be used to highlight the core differences 

between republicanism and liberalism. 

 

Republicanism, from the Latin res publica (public good) and the Greek politeia (body politic), 

has a long-established historical tradition of thinking about politics and of how this implies 

republican values, such as human freedom (Pettit, 1997). The roots of republican political 

thought are grounded in Athenian democracy and Roman Republic, where freedom was 

defined in contrast to slavery, and was also guaranteed by the active participation of citizenry 

in decision-making to protect the fragile republics from internal corruption, abuse of power, 

and external threats (Dagger, 2004; Honohan, 2017). There, as also in more modern city-states, 

freedom was understood as an exercise of citizenship: participation into collective decision-

making was necessary to guarantee the rule of law at national/societal level, ‘to look the other 

in the eye’ (Pettit, 1997, p. 71). As Taylor (1985, p. 208) contested: ‘if realizing our freedom 

partly depends on the society and culture in which we live, then we exercise a fuller freedom 

if we can help determine the shape of this society and culture’. Thus, early republican thought 

was concerned with the core belief that government is a public matter to be directed by 

members of the public themselves.  

 

It follows that public participation and self-government are the pillars of republican political 

thought. These are complemented by civic virtue and the rule of law (Dagger, 2004). 

Republican thinkers held that a res publica is a government that serves common rather than 

private ends, and that only a self-governing republic reliably serves common interests. In 

Politics, Aristotle stated that: ‘a human being is by nature a political animal […] who 

participates in ruling and in being ruled’ (Aristotle, 350 BCE, pp. 76, 89). It follows that if 

citizens are to self-govern for the good of the res publica, they must display civic virtue when 

overcoming private interests, and, if they are to manifest this virtue, the public must be bound 

by the rule of law. The idea is that because it is public business, politics requires strict and 

standard rules, and a process of decision-making, which has to take the form of promulgated 

decrees that guide the conduct of all members of the public equally. The republican citizen is 

in fact someone who does not act arbitrarily but according to laws that they have a voice in 
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making: ‘for the mere impulse of appetite is slavery, while obedience to a self-prescribed law 

is freedom’ (Rousseau, 1762, p. 167). It is in this way that public participation, self-

government, civic virtue, and rule of law are the cornerstones of republicanism. As this thesis 

will show, these cornerstones have much to share with those that underpin the organisation of 

aymara indigenous communities in Bolivia. 

 

Republicanism has its counterpart in liberalism. Liberal political thought thrived during the 

seventeenth and eighteenth centuries, Age of Enlightenment, with the societal passage from 

‘mechanical’ to ‘organic’ forms of solidarity (Durkheim, 1893, p. 126) and the broader 

affirmation of gesellschaft (Tönnies, 1887). The works of great philosophers, such as John 

Locke, Hobbes, Bentham, Montesquieu, and J.J. Rousseau, highlighted our turn to individual 

rights and popular sovereignty during that period. Historical achievements, such as the 

Declaration of Independence (Jefferson, 1776) and the Déclaration des droits de l’homme et 

du Citoyen (French Constitutional Council, 1789), led human beings to recognise themselves 

as autonomous individuals with inherent rights, equally free and independent by nature and 

separate one from the other. The clear thrust of both declarations, and of the more recent 

Universal Declaration of Human Rights (United Nations, 1948), is in the direction of 

individualism (Donnelly, 1984; Van Dyke, 1974). Together with the increasing size of states 

and the emergence of nation-states, e.g., with the Treaty of Westphalia in 1648, freedom started 

to be associated with individual liberty, a personal condition of independence from any form 

of external interference, to be universally protected by individual rights and limits on 

governments. Since then, republicanism, as a political theory, went into decline, and liberalism 

superseded it, to emerge as the undisputed political perspective after the fall of communism in 

twentieth century Europe (Honohan, 2017). 

 

Liberal political thought is briefly founded on the Hobbesian view according to which the 

human condition is naturally egoistic and ‘brutish’ (Hobbes, 1651, p. 78). Thus, there has to be 

a political authority, the state, that shall equally protect all members of society from potential 

conflict caused by different individualist interests and moral perspectives (Honohan, 2017). 

However, the state, when called upon to moderate conflict, may present a threat of oppression. 

This explains the need for citizens to have equal civil status and strong legal rights: liberalism 

is founded on the need to protect individual rights from state domination. Thus, liberalism 

associates freedom with the protection of individual rights, and with a constraint on 

governments and thereby on the collective. Furthermore, differently from republicanism, it 
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does not regard participation in decision-making as an essential part of citizenship (Honohan, 

2017). The republican idea of public freedom is thus overturned in liberalism: freedom 

becomes a private human good. 

 

As this thesis will demonstrate, the core differences between republicanism and liberalism are 

pivotal towards a more holistic understanding of aymara indigenous justice in Bolivia and, 

also, of its core differences with restorative justice. Many indigenous people worldwide, 

including aymara indigenous in Bolivia, have a conception of human goods which mostly fall 

within a republican understanding. In these small-scale “mechanical” societies, human goods 

are understood under a more republican conception, which means that their values emerge from 

the intrinsic relationship between indigenous people and the wider community. Freedom, for 

instance, in this sense, does not entail individual liberty, but participation in decision making 

and equality of rights, citizenship (Braithwaite and Pettit, 1990; Duff, 2001). Within this 

conception, human beings are understood as social, rather than asocial, individuals, as the 

nature of their rights is intrinsically related to that of their social group. As will become clearer 

in this thesis, this conception underpins the local indigenous understanding of crime and shapes 

the indigenous practices of conflict resolution in the aymara community. For example, this 

thesis will show that indigenous people in Bolivian aymara indigenous communities 

understand crime as caused by breakdowns in social relationships rather than individual 

rational or irrational choices. From this perspective, it will be easier to comprehend the local 

necessity to rely on a system of justice the key aim of which is to repair those relationships and 

to restore the equilibrium in the indigenous group through the active participation of the whole 

community in conflict resolution. However, this conflict resolution may sometimes be 

achieved at the expense of the individual good, in particular it may jeopardise some groups or 

individuals in order to protect traditional community interests. This will be discussed in depth 

in chapters 5, 6, and 7 of this thesis. 

 

One finding to arise from this thesis is that most traits of the aymara indigenous worldview are 

republican in nature. This has repercussions on the relationship between indigenous 

communities and urban areas in Bolivia, as the latter have developed more Western liberal 

political understanding of individuals and society. This thesis will prove that that contrast often 

leads indigenous people in Bolivia not to respect constitutional law and to ignore constitutional 

legally pluralistic obligations, and, therefore, to violate internationally recognised human 
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rights. At the core of that contrast also lies the indigenous conception of rights, which will be 

analysed in the next section. 

 

[2.7] Group rights  

This thesis will show that, as the republican citizen, the member of the aymara indigenous 

community enjoys his/her freedom when participating in the collective life of the community, 

that is when he/she exercises public functions. These include, for example, the resolution of 

conflict in the public arena. It will also demonstrate that the conflict resolution mechanisms in 

the indigenous community aim to protect the public good, sometimes at the expense of the 

individual. In this context, ideas about rights are strongly rooted in a group rather than 

individual conception, meaning that the aymara indigenous community has a being and status 

analogous to those that Western law attributes to an individual person as conceived in 

liberalism.  

 

Under a legal perspective, this thesis will reveal that indigenous communities in Bolivia are 

granted self-determination by the constitution, which includes the autonomous resolution of 

less serious crime. This is what Kymlicka (1995) describes as being a group-differentiated 

right: a right accorded to a particular group but not to the larger society within which the group 

exists. In addition, the very existence of a socio-legal system – the indigenous community – 

bound together by a long history of cultural traditions, customs, and worldviews, implies a 

conception of rights that is moral in foundation. As this thesis will show, the moral nature of 

indigenous rights expects indigenous people in their decision-making to prioritise the good of 

the community over that of the individual member of that community. In this sense, the rights 

attributed to the members of the indigenous community are grounded in the irreducibly 

collective value of the group, a value that is not reducible to the sum of each single member’s 

rights. Thus, this thesis will show that, as the republican citizen, the member of the aymara 

indigenous community enjoys his/her rights in the public sphere and not in the private one. The 

contrast between individual and group rights is of key importance in this thesis, especially 

whereby it informs the discussion of indigenous justice in Bolivia. Furthermore, as will be 

evidenced later, it also underpins the profound contrasts between modern conceptions of 

restorative justice and indigenous justice.  
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Currently, there is controversy concerning the moral nature of group rights (Jones, 2016). 

According to Gordon (2015), in some cases group rights might represent a threat to the most 

vital interests of human beings, i.e.: safety, equality, freedom, and bodily integrity just to name 

a few. The case of female genital cutting is certainly one of those. Gordon (2015) acknowledges 

that cultural groups who practice female genital cutting claim its importance for different 

reasons: religious duties, promoting group identity, cleanliness, and health, preserving virginity 

(i.e.: to protect the family’s honour), promoting monogamy, and increasing the sexual pleasure 

of men. On the other hand, proponents of the human rights agenda and Western authorities 

maintain that female genital cutting violates human rights: 

‘The practice violates the rights to health, security and physical integrity of the person, 

the right to be free from torture and cruel, inhuman or degrading treatment, and the 

right to life when the procedure results in death.’ (World Health Organization, 2008, p. 

1) 

For practitioners of female genital cutting, the communal needs or group rights identified above 

justify the infringement upon the individual human rights upheld by the international human 

rights agenda because, for them, the right of the group overrides that of the individual. For the 

groups who practice female genital cutting, the principle of autonomy adheres to a family or 

group-orientated understanding of the concept, and not to an individual one (Gordon, 2015). 

 

As this thesis will show, in Bolivian indigenous communities, female teenage marriages 

represent a similar issue, as young women sometimes marry “their” perpetrators to settle intra-

familial disputes. In these cases, group rights underpin the danger of individual oppression, 

whereby they are upheld by patriarchal or other structures that perpetrate inequality and might 

put individuals at disadvantage or even at risk (Cohen-Almagor, 2018). The issue is particularly 

complex in a context such as Bolivia where a social group, which identifies itself as naturally 

bound to the territory, has seen the forced imposition of a system of legal and moral norms that 

contrasts with the traditional ones and thus, often, refuses it. Withholding the power from a 

sub-state group involves the assumption that the group's members are better attended by an 

authority outside of the authority of their group. This withholding of power takes a radical or 

extreme approach when deciding how disputes should be resolved and whose standards should 

apply: it applies the standards of the external, generally larger group. The Bolivian new 

constitution promulgated in 2009 took a very different route. Rather than over-riding 

indigenous group decision-making through this radical or extreme method it used a sustainable 

or more moderate approach to the issue, in the attempt to build a dialogue between the 



 

 29 

“mechanical” and the more “organic solidarities” of the country. Different scholars (Cohen-

Almagor, 2018; Gordon, 2015) argue that a sustainable or moderate approach to individual-

group rights would be to maintain an equilibrium between the practices of cultural groups and 

the Western human rights agenda. Such an approach would allow the indigenous ideology to 

survive and be sustained though within a bounded space, as in some cases the centralised power 

is expected to be used. As Donnelly contends: 

‘In a world in which persons are deemed not as equal and autonomous individuals but 

rather as members of a group occupying particular social roles, individual human rights 

are of dubious applicability. In fact, to introduce human rights – equal and inalienable 

rights of all individuals held against society as a whole – into most such societies would 

be an act of violence.’ (Donnelly, 1990, quoted in Thompson, 1997, p. 787) 

 

This thesis will establish that there are in fact many cases, such as aymara indigenous 

communities in Bolivia, where group rights seem necessary to promote not just group but 

individual autonomy and development, especially whereby they protect minority’s cultural 

practices and values from the power of the majority (Thompson, 1997). In this sense, a 

sustainable or moderate approach to individual-group rights would mean to protect collective 

rights to promote overall access to justice and protection from arbitrary interference. Such an 

approach suggests an equality in standing, a situation in which group rights are equal to 

individual rights, which means that they ‘neither trump nor supplant nor justify abuses of 

individual rights’ (Thompson, 1997, p. 788). For example, according to Cohen-Almagor 

(2018) and Gordon (2015), female genital cutting could be tolerated if it is limited to the 

removal of the clitoris foreskin and only carried out by medical staff with the right surgical 

tools: ‘in this respect, human rights are not a threat to cultural identities’ (Gordon, 2015, p. 

129).  

 

This thesis considers the extent to which the Bolivian State, since the promulgation of the new 

constitution in 2009, could be claimed indeed to be promoting a more sustainable or moderate 

approach to legal pluralism in the country. It will also consider why some indigenous 

communities are still unaware of or choose to disrespect constitutional obligations and how 

this affects the relationship between different justice systems in Bolivia. At this point, though, 

it is necessary first to dive into indigenous justice and some of its practices worldwide. 
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[2.8] Indigenous justice 

Many proponents of restorative justice argue that this is not a recent invention (Walgrave, 

2008). They say that restoration and reparation have been the paradigmatic constituents of 

justice and conflict resolution in most of human history (Braithwaite, 1999; Weitekamp, 1999; 

Zehr, 2002; Umbreit et al., 2005). Braithwaite (1999, p. 2) argued that: ‘Restorative justice has 

been the dominant model of criminal justice throughout most of human history of all the 

world’s people’. Restorative justice has been identified in the practices of Germanic people in 

‘the ancient Arab, Greek, and Roman civilizations’, as well as in ‘Indian Hindus as ancient as 

the Vedic civilization […], and ancient Buddhist, Taoist and Confucian traditions’ 

(Braithwaite, 1999, p. 1, 2). Likewise, restorative justice has been recognised in the practices 

of  

‘Many Native American tribes within the United States, the Aboriginal or First Nation 

people of Canada, the Maori in New Zealand, Native Hawaiians, African tribal 

councils, the Afghan practice of jirga, the Arab or Palestinian practice of Sulha, and 

many of the ancient Celtic practices found in the Brehon laws’ (Umbreit et al., 2005, p. 

255).  

 

According to Weitekamp (1999) and Umbreit et al. (2005), until the twelfth century, i.e., 

essentially in human “acephalous” (non-state) community-based societies, people in many 

different continents used to understand conflict as a condition of disequilibrium of the whole 

group, which had to be rebalanced to overcome any harm produced. Sanctions mainly aimed 

at restitution to the victim and to the community. Things started to change when, following the 

birth of the feudal system in the ninth century, and the rise of the hierarchical figure of the 

king, conflict started to be seen as an affront to the king’s power (in many cultures to God’s 

power on earth as shown through the actions and edicts of the king), thus transgressions were 

subject to punishment. In England, for instance, the resolution of conflict was left to individuals 

until the eleventh century when ‘Henry I issued a decree securing royal jurisdiction over certain 

offences (robbery, arson, murder, theft, and other violent crimes) against the King’s peace’ 

(Umbreit et al., 2005, p. 255). Restorative justice proponents emphasise that even though after 

the birth of “cephalous” (state-based) societies people maintained a certain degree of autonomy 

in resolving their own conflicts (Zehr, 2002), over time the state took away from individuals 

and communities the ownership of conflict resolution (Christie, 1977). Thus, over time the 

state secured the monopoly on the legitimate use of violence (Weber, 1905) to respond to law-

braking, which resulted in contemporary conventional criminal justice. Hence, the whole 



 

 31 

process of centralising conflict resolution started with kings and lords who, at those times, 

began to use punishment to symbolise their political power and centralise resources (Foucault, 

1975). Restorative justice proponents thus contend that the modern use of restorative justice is 

a reinstatement of older justice systems and their use as part of a modern system of justice. 

 

Other scholars, however, reject this view. Klein argues that ‘the state of affairs during […] the 

‘golden age of the victim’ can only be described as brutal’ (1978, quoted in Weitekamp, 1999, 

p. 88). Klein (1978, in Weitekamp, 1999) states that the practices of justice mentioned above 

were not restorative in that they were often abused by people in power, they often involved 

coercive sanctions, they were often elitist, and they often led to chaos in society because they 

were based on private retaliation. Many argue, in fact, that older societies were rather lawless 

and thus the common and normal response to a perceived wrong was violent and indiscriminate 

private retaliation (Miller, 1999; Sylvester, 2003). Bottoms (2003, p. 90) reiterates that the 

practices of justice of many pre-modern societies were ‘hardly’ restorative as they were 

coercive for the individual. Therefore, the emergence of central power helped in monopolising 

violence within communities, building a legally sophisticated and organised system of 

punishment.  

 

Furthermore, other scholars have accused the view that sees restorative justice to be rooted in 

indigenous justice of re-colonising indigenous cultures (Daly, 2002; Tauri, 2014). The present 

research will further add to the debate as it will demonstrate that practices of justice in aymara 

indigenous communities in Bolivia have little if nothing to do with restorative justice. In this 

sense, this thesis strongly associates with ‘Southern Criminology’ (Carrington et al., 2015) in 

that it broadens the notions, theories, and criminological ideas and “truths” to extend and 

question “Northern” notions of criminology. In this endeavour the literature reported in the 

following pages will include sections which open the discourse to older, more traditional 

indigenous conceptions of what some Western scholars now call “restorative justice”. These 

will be considered and used in ways that aim to re-shape Western (Northern) conceptualisations 

of restorative justice and hence open the debate to a less Westernised understanding. The 

epistemological stance of this thesis will be discussed in more detail in the methodology 

chapter (chapter 4). 

 

As noted by Walgrave (2008), while the controversy above is unsolvable due to the scarce and 

conflicting historical sources at present, the reality was probably not uniform. Historians have 
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exposed that there existed “acephalus” community-based societies that self-governed without 

delegating justice to a bureaucratic apparatus (Thomson, 1992, in Walgrave, 2008). As 

Bottoms (2003) argues, different societies had different ways of resolving conflict. It is 

plausible then that these were not limited to the more “retributive model” of justice, in which 

offenders must be punished, or required to be rehabilitated, in a process where the state must 

take charge of that punishment. Given the various spiritual traditions and practices of justice 

mentioned above, it is plausible to state that compensation and restitution may have been 

central in responding to rule breaking in some contexts worldwide and that in some contexts 

this might have been considered just. More than that, contemporary research, including this 

thesis, proves that there are indigenous communities worldwide that currently self-govern, and 

in which the system of justice is intrinsically restorative and in line with more local ancient 

practices (Beitzel and Castle, 2013; Elechi, 2008; Jones, 2014; Qafisheh and Wardak, 2019; 

Yazzie and Zion, 2013). The phrase “intrinsically restorative” will be clarified later in this 

thesis, especially in chapters 5 and 7.  

 

In the following subsections, this chapter will outline indigenous justice and some of the 

indigenous justice practices that used to (some still do) resolve conflict legitimately before 

colonization in four different continents: Africa, America, Asia, and Oceania. The indigenous 

practices reported below have been selected as the ones mostly available in criminological and 

sociological literature, from public internet-based search engines and from the University of 

South Wales’ digital and non-digital library, available both in English and Spanish languages. 

Little research has been conducted to date in Latin America on indigenous justice. For example, 

Brandt (2017) and Gutiérrez (2011) mention indigenous community justice practices of local 

populations in Peru, Ecuador, and Colombia, however their research largely focuses on the 

coexistence of indigenous and non-indigenous systems of justice in those countries rather than 

on the analysis of the local conflict resolution mechanisms. For this reason, that literature will 

rather be explored in chapter 3, which aims to introduce legal pluralism and records some of 

its manifestations worldwide. Finally, this thesis is aware that the description of indigenous 

practices and of their underpinning worldviews that follows is inevitably limited in that the 

language used comes from Western countries, thus involves words and concepts that are 

culturally biased and that may involuntarily produce different meanings and fail to encapsulate 

some aspects of local significances. The goal here is to document indigenous practices of 

justice worldwide in a way which is as little as possible influenced by Western preconceptions, 

although with the limitations recognised. 
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[2.8.1] Indigenous Justice in North America 

Before the European invasion of the fifteenth century, the American continent was only 

populated by indigenous people. Today, the U.S. federal government recognises more than 500 

tribes and Indian indigenous groups spread across the country (U.S. Census Bureau, 2013). 

The U.S. Constitution confers tribal sovereignty to indigenous nations to govern themselves 

(Hand et al., 2012). These tribes have jurisdiction over their members and Indian non-members, 

territorial jurisdiction over their land, and subject-matter jurisdiction over criminal, juvenile, 

and civil matters (Melton, 1995). 

 

According to Hand et al. (2012), during the initial phases of the European colonisation, all the 

500 indigenous tribes spread across North America had different and unique traditions and 

language, even though they shared the same view of the world. This strictly involved a 

republican understanding of the social space and of human goods (for more details see section 

2.6), and it is still founding of the values of American indigenous people today (Hand et al., 

2012). Melton (1995) goes on and argues that such a worldview underpins the holistic 

paradigm by which indigenous people in the United States understand and do justice, as they 

have historically always done. Such paradigm involves an interconnection between everyone 

involved in the conflict. According to Melton (1995) and Hand et al. (2012), the indigenous 

Native American justice system sees conflict as a violation of the victim and the community. 

The conflict resolution process aims at restoring the harmony that the conflict unbalances, at 

making amends, and restoring relationships. This is to heal the conflict away from the 

indigenous group, so to live in ‘harmony with all beings and with nature’ (Melton, 1995, p. 

126). In that process:  

‘the victim is the focal point, and the goal is to heal and renew the victim's physical, 

emotional, mental, and spiritual well-being. It also involves deliberate acts by the 

offender to regain dignity and trust, and to return to a healthy physical, emotional, 

mental, and spiritual state.’ (Melton, 1995, p. 127)  

Such goals are achieved by encounters between the parties involved in the conflict, thus 

victims, offenders, and their families, together with community members, mediated by 

indigenous elders, who impartially apply customary law to resolve conflict (Melton, 1995; 

Hand et al., 2012).  
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Baskin (2002), Mirsky (2004), Peat (1997), and Yazzie and Zion (2013) set out some examples 

of how Indian indigenous tribes used to and still deal with conflict in North America. They 

argue that Blackfoot people in Montana, Navajo people in Arizona, Utah and New Mexico, 

and more generally aboriginal people in Canada, resolve conflict by the means described 

above. These scholars, with no difference, recognise the above indigenous justice practices as 

voluntary encounters that aim to reconcile the peace and equilibrium within the indigenous 

groups. They all reiterate that this is done by restoring relationships between the accused and 

the person and family affected, alongside the whole community. Yazzie and Zion (2013) refer 

to the whole process as peacemaking. The dialogue is mediated by peacemakers chosen on the 

basis of their standing in the community, their wisdom, and respect for their abilities. 

Peacemakers do not have the authority to make binding decisions, but to propose solutions. 

The parties (both purported transgressor and purported transgressed) have the chance to express 

their grievances, to disclose the facts and the impact of misbehaviour upon their lives, to 

communicate their feelings, and to propose solutions. Empowerment is central, for both parties, 

as well as for the community. Reparation is central too, not just towards material compensation, 

but for the healing of harm and restoration of social relationships. To first nation people in 

North America, sentencing the offender or placing him/her on probation would be tantamount 

to freeing them from responsibility for what they have done, dismissing him/her from 

accountability. Accountability is rather understood as comprehending personal actions and 

taking responsibility to make things right (Yazzie and Zion, 2013). The following subsections 

will show that the traditional conflict resolution mechanisms of first nation people in North 

America have a lot to share with those practiced by indigenous people in other continents. 

 

[2.8.2] Indigenous justice in New Zealand 

As a matter of fact, indigenous people in Oceania, especially in New Zealand, used to deal with 

social conflict and crime by practices resembling those of first nation people in North America. 

According to Lowe (2008), New Zealand’s indigenous people, the Māori, were early 

Polynesian settlers who initially arrived in New Zealand between 1250-1300 CE. These people 

had their own specific understanding of the social world, which was based on certain values 

that formed the basis of rules in their community and underpinned decisions over criminal 

behaviour. According to Jones (2014), one of those values was whanaungatanga, i.e., the 

centrality of relationships, the most important aspect of Māori social organization. As with first 

nation people in North America, this concept involves the identity of individuals to be defined 
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in relationship with that of others. For example, Jones (2014) mentions the importance of the 

mana value to Māori culture. Mana identifies with concepts of power, authority, and prestige. 

It originates from three sources: God-given power, power from the ancestors, and authority 

derived from personal attributes. Every member of Māori communities has mana that comes 

from gods and thus is entitled to respect. As mana is also derived from a person’s ancestors, 

every member of Māori communities becomes accountable to past and future generations in 

the way that power and authority is maintained. Furthermore, the third source of mana suggests 

that the way in which one behaves is central to build the respect, power, and authority within 

the community. These have to be maintained by constant demonstration of a person’s qualities 

(Jones, 2014). In addition, according to the utu value (reciprocity), it is custom in Māori society 

to return gifts with something of greater value. It follows that mana understood as authority 

derived from personal attributes is achieved by distributing wealth to others rather than 

accumulating wealth or belongings. Other values include attachment to the land, generosity, 

care for others, peace, and unity (New Zealand Law Commission, 2002).  

 

Such a weltanschauung, understanding of the world and social order, gave rise over time to a 

specific Māori interpretation and practice of justice. ‘Māori had a legal system based upon 

well-established custom, concepts of collective responsibility and the resolution of disputes 

through compensation’ (New Zealand Law Commission, 2002, p. 44). According to different 

case studies conducted by the New Zealand Ministry of Justice (2001), conflicts within Māori 

indigenous communities were resolved by meetings between the parties involved and with 

members of the wider community. Accountability was central, as the underlying idea was that 

harm produced jeopardised the development of mana for future generations and, therefore, 

disrupted the harmony of the whole indigenous group. According to the New Zealand Law 

Commission (2002), those meetings usually took place within marae, holy and social spaces. 

Discussions and debates were integral and fundamental parts of the conflict resolution 

procedure. Central was the emphasis placed on achieving consensus through a commonly 

accepted agreement. The goal of such meetings was to restore the relationships between 

members of the wider indigenous community (Jones, 2014), as well as to reintegrate disputants 

in society (New Zealand Law Commission, 2002). Victims and community’s empowerment, 

together with offenders’ accountability, had a central importance in the local understanding of 

restoration and reintegration (New Zealand Law Commission, 2002). According to the New 

Zealand Ministry of Justice (2001), sanctions also aimed at shaming offenders, as shame had a 

strong influence on them towards reintegration. Possible sanctions may have included “locking 
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out” or admonishment. Such indigenous conflict resolution practices are still active today in 

New Zealand (Jones, 2014). As subsection 2.8.1 illustrated, these practices above have much 

to share with conflict resolution mechanisms of Indian indigenous tribes in North America. 

The subsections that follow will reveal that also the practices of conflict resolution of 

indigenous people in different countries in Africa and Asia have much to share with those of 

Indian indigenous people in North America and Māori people in New Zealand. 

 

[2.8.3] Indigenous justice in Africa 

This subsection will show that indigenous justice in Africa has indeed much to share with both 

Māori mechanisms of conflict resolution and Native Americans’ practices of justice. Different 

scholars (Beitzel and Castle, 2013; Elechi, 2008; Motala, 1989) argue that, before the 

nineteenth-twentieth century, period of European colonisation, African indigenous people used 

to live within communities where they practiced justice under a more republican 

understanding.  

‘In most traditional African societies the law existed outside the framework of a state 

in the modern sense. Obedience to the law was maintained through custom […]. 

Integral to the African understanding of human rights was the concept of group or 

community; the group was seen as more important than the individual.’ (Motala, 1989, 

p.  379)  

Also, Schwab and Pollis state that:  

‘Regardless of the particular traditional cultural patterns and the specific social 

relations, the individual has been perceived as an integral part of a group within which 

he or she has a defined role or status... and if the concept of rights has any relevance, it 

is derived from relations with others.’ (Schwab and Pollis, quoted in Motala, 1989, p. 

381) 

In this framework, African indigenous people have developed their own way of doing justice, 

which is still the prevalent one in many African countries. Desmond Tutu, Chair of many Truth 

and Reconciliation Commission hearings during the South African post-apartheid, said that the 

aim of justice in Africa has always been:  

‘the healing of breaches, the redressing of imbalances, the restoration of broken 

relationships. This kind of justice seeks to rehabilitate both the victim and the 

perpetrator, who should be given the opportunity to be reintegrated into the community 

he or she has injured by his or her offence.’ (Tutu, 1999, p. 51)  
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This subsection will review African indigenous conflict resolution in Burundi, Ethiopia, 

Nigeria, Uganda, Rwanda, Sierra Leone, South Africa, and South Sudan. These may well 

explain at least some African indigenous justice values and practices, and how these 

interconnect with the practices of other indigenous people reviewed so far. Although it is 

acknowledged that some of the practices below have also been incorporated in the justice 

processes of local truth and reconciliation commissions, these are not discussed here as 

indigenous conflict resolution mechanisms are the central element of the review carried out in 

this chapter. 

 

Nigeria, Côte D’Ivoire, and Sierra Leone 

Elechi (2008, p. 398) describes the Igbo indigenous justice system, the major community 

justice system in Nigeria, as ‘restorative, transformative, and communitarian’. Igbo population 

meets with the parties involved in community encounters to repair as fully as possible the harm 

produced by conflict/crime. The final goal is the restoration of the equilibrium of the whole 

indigenous group and the reintegration of victims and offenders within the community (Elechi, 

2008). Decisions on conflict resolution are participatory, and they are reached through 

consensus. Igbo community justice involves the indigenous community in the definition of the 

harm and ‘in the search for restoration, healing, responsibility and prevention’ (Elechi, 2008, 

p. 399). This is because Igbo people, as do indigenous groups in North America and New 

Zealand, understand crime as a violation of people and of the relationships between them. ‘The 

incident could not have occurred in an isolated context (because society is communitarian), 

and thus the solution cannot be found in isolation of responsibility’ (Elechi, 2008: 405). 

Therefore, the Igbo conflict resolution infrastructure works towards the empowerment of 

victims, offenders, and the community (Elechi, 2008). Today, this system of justice still 

resolves conflict in Nigeria, however informally (Elechi, 2008). Chapter 3 of this thesis will 

explain that in other parts of Nigeria and in Côte D’Ivoire, more specifically in the Nigerian 

states of Oyo, Osun, Lagos, Ogun, Ondo and Ekiti, and in the Ivorian departments of Abidjan, 

Alépé, Dabou, Grand Lahou, Jacqueville, and Tiassalé, traditional institutions operate, in fact, 

informally, i.e., without central state recognition. It will discuss this situation and consider how 

and why these traditional systems are widely preferred to and used by the local population 

(Opasina, 2017). Today, those indigenous justice systems resolve conflicts including land 

disputes, family issues, physical assaults, murder, rape, and sexual violence (Opasina, 2017). 

The aim of the indigenous justice system is to further peace and reconciliation through dialogue 



 

 38 

and mediation, although it is often a patriarchal, male dominated, and gender-biased system 

(Opasina, 2017).  

 

Similarly, in Sierra Leone, African indigenous people associated, and some still do today, 

community conflict resolution with restoration of social harm and reintegration. According to 

Huyse and Salter (2008), Sierra Leoneans understand themselves as human spiritual entities 

whose agency is ontologically interdependent to the one of their communities. Justice 

encounters, which are mediated by elders, aim at repairing relationships, towards reintegration 

and community empowerment. These goals are achieved by the wrongdoer who acknowledges 

her/his actions and accounts for them, by genuine expressions of remorse, apologies, and 

assistance to the victim to cope with her/his plight (Huyse and Salter, 2008). However, the 

indigenous justice system in Sierra Leone also leans towards the exclusion of women and 

young people (Huyse and Salter, 2008).  

 

Uganda, Rwanda, South Sudan, and Ethiopia 

Beitzel and Castle (2013) and Huyse and Salter (2008) describe the Ugandan and Rwandan 

traditional justice systems as mechanisms which involve the participation of the whole 

community towards crime resolution. According to Huyse and Salter (2008), prior to the 

British colonial administration, Uganda was inhabited by Acholi people. This society was 

composed of different clans, guided by councils of elders which were, in turn, chosen by their 

people. Those elders were in charge to resolve disputes arising internally or between different 

clans. Crime or social conflict was seen in the context as a state of disharmony within the 

indigenous group(s). In the absence of formal law enforcement institutions (such as the police), 

local conflict resolution practices involved rites of reconciliation to restore the harmony 

between Acholi people. These were meetings between the parties in conflict, mediated by their 

elders, towards the acceptance of responsibility, indications of repentance, healing of harm, 

reparation of broken relationships, and reintegration of everyone into the indigenous 

community (Huyse and Salter, 2008). 

 

Analogously, Huyse and Salter (2008) argue that gacaca, the still current traditional practice 

of justice in Rwanda, aims to restore social order and harmony among the people of Rwanda. 

It involves a meeting between community members mediated by local elders elected by the 

respective community. Goal of the encounter is to produce a conflict resolution agreement, to 

restore the social harmony, to establish the truth underpinning conflict, and to reintegrate the 
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offender and the victim in the community by the means of apologies and compensation 

(Westberg, 2010). This is also very similar to traditional justice in South Sudan, which is based 

on mediation to restore social harmony and consensus within the community, rather than 

retribution and punishment (Diehl, Arol and Malz, 2015). Diehl, Arol and Malz (2015) explain 

that in South Sudan customary courts facilitate conflicts quickly and effectively, and that 

conflict resolution is transparent as it is held in public with the participation of the whole 

community. It is the elders’ functions to lead the mediation, while the local community actively 

participate to express grievances or opinions: decisions, which mostly involve reintegration 

and compensation, are reached either by consensus or by majority. For all these reasons, justice 

is perceived in the context as fair and legitimate (Diehl, Arol and Malz, 2015). 

 

Very similarly to traditional justice in Uganda, Rwanda, and South Sudan, but also in Nigeria 

and Sierra Leone, traditional justice mechanisms in Ethiopia entail the whole community to 

gather for community conflict resolution (Aneme, 2015). Shimglina, the local Ethiopian 

traditional conflict resolution mechanism, deals with every type of conflict, including criminal 

and inter-community disputes (Aneme, 2015). Under the mediation of locally chosen elders, 

its objective is what is called irq (Amaharic for reconciliation) and forgiveness between the 

parties in conflict and the wider community (Aneme, 2015). The outcome generally involves 

compensation to the victim throughout symbolic gestures of reconciliation and symbolic 

rituals, while decisions are effectively enforced under the threat of social exclusion and public 

shaming (Aneme, 2015). 

 

Burundi and South Africa 

In Burundi, since the seventeenth century, the bashingantahe, a fully-fledged judicial 

institution, supported the monarchy to deal with internal conflict (Huyse and Salter, 2008). The 

institution was assigned three main tasks: mediation, reconciliation, and arbitration. A mediator 

was called in to help the parties of a dispute to resolve it, by proposing peaceful resolutions 

and promoting mutual forgiveness and reconciliation. The bashingantahe was value-driven. 

Mediators had to be neutral and impartial, transparent in the respect of truth, and credible in 

the eyes of their people. Outcomes had to result from collegial deliberations and therefore 

constitute impartial judgements, being based on customary law, and therefore being perceived 

as legitimate. Process had to be equal, in terms of access and inclusion, and free of charge. 

Bashingantahe are still active today in Burundi. If parties are not satisfied with final outcomes, 

they can take the matter to state courts (Huyse and Salter, 2008). The next chapter will show 
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that this is not just a case of Burundi, but of other countries, such as Bangladesh. There, 

disputants can appeal to state law courts or can choose which forum to appear before (Diehl, 

Arol and Malz, 2015; Pimentel, 2011; Rautenbach, 2015). Chapter 3 will show that this leads 

to “forum shopping”, a typology of legal pluralism often criticised as it is claimed to 

encouraging litigation over cooperation in the resolution of disputes (Pimentel, 2011, p. 97).  

 

In a similar way to traditional conflict resolution in Burundi, in pre-colonial times indigenous 

people in South Africa had a system of justice based on the customs and traditions of the local 

populations (Rautenbach, 2015). Conflict resolution, led by elders chosen by the local 

populations and with the participation of the community at large, aimed at correcting the 

imbalance caused by the offence, through mediation and towards community reconciliation. 

However, these practices were often restricted to males only (Rautenbach, 2015). Today, 

traditional institutions are given local jurisdiction by the South African Constitution over 

specific matters (Rautenbach, 2015). The relationship between traditional courts and central 

state institutions in South Africa and other African countries will be analysed in chapter 3, 

while this chapter now continues with an analysis of indigenous conflict resolution mechanisms 

in selected countries in Asia. 

 

[2.8.4] Indigenous justice in Asia 

Also traditional forms of indigenous justice in Asia have a lot to share with those practiced in 

North America, New Zealand, and Africa, which were reported above. The most known and 

readily available in the literature are the jirgas in Afghanistan, panchayats in India and 

Pakistan, and shalish in Bangladesh.  

 

Afghanistan  

Jirga is an old Pashto expression that means circle (Kötter, 2015). According to Röder and 

Shinwari (2015), jirgas are both institutions and practices. They are social spaces where 

respected men meet to discuss matters of relevance to their community, and where elders 

resolve disputes involving both the community and single individuals (Röder and Shinwari, 

2015). Those decisions are based on outcomes reflecting local and traditional values, which 

underpin the collective conscience of the indigenous group (Wardak, 2019). In Afghanistan, 

jirgas today deal with the country’s majority of conflicts (Wardak, 2019) with no legal status 

under the Constitution (Lau, 2002). This aspect will be discussed in more detail in chapter 3. 
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In a similar way to other indigenous practices mentioned above, jirgas involve both victims 

and rulebreakers in the conflict resolution process. The aim is to repair endangered social 

relationships, to restore the peace of the whole indigenous group (Kötter, 2015), and to 

reintegrate wrongdoers in the community (Wardak, 2019). Jirgas deal with any type of issue, 

ranging from property related disputes to homicide and intra-tribal conflicts (Kötter, 2015). 

They are cheap, quick, and accessible (Wardak, 2019). However, jirgas are male dominated 

and they are highly patriarchal (Röder and Shinwari, 2015; Wardak, 2019). In addition, these 

practices sometimes leave space for physical interventions. Tanguay-Renaud (2002) explains 

that when disputants do not comply with jirgas’ decisions, they lose the jirga’s protection and 

their opponents are socially allowed to kill them with no legal consequences. 

 

India and Pakistan 

According to Shukla (2015), local self-government in India has a history dating back to the 

1200 BCE period. In 1822 Britain colonised India, imposing a centralised system of justice 

based on European norms and proceedings. Today, indigenous justice still operates in India in 

tribal areas as a parallel system, but without governmental force (Galanter, 1972). 

 

A Gandhian publicist in 1946 accused the British system of generating havoc in India when 

they imposed their legal system over the panchayats, cheap, quick, and efficient local 

indigenous mechanisms of conflict resolution (Galanter, 1972). Before the British colonisation, 

panchayats used to deal with any criminal or civil conflict all over India at local community 

level. According to Udgaonkar (1986), panchayats are the oldest South Asian system of local 

governance. In India, they used to deal with crime and justice instead of the king, who was to 

be the last court of appeal. They ‘reduced the burden of the Central Government, helped the 

cause of justice and encouraged the principle of self-government’ (Udgaonkar, 1986, p. 211). 

Despite scarce inherited knowledge, today we know that traditional panchayats consisted of a 

gathering of the whole indigenous community to resolve conflict and to re-establish harmony 

(Udgaonkar, 1986). Decisions were based on norms and values that underpin customs and 

traditions (Shukla, 2015).  

 

A recent study by Shukla (2015) shows that most of the tribes in the East-Himalayan region of 

India resolve, without state legal status, internal conflict over land disputes, animals, and 

material belongings. The parties involved participate in the conflict resolution procedure 

together with the whole community. These encounters are chaired and mediated by elders, 
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chosen by the same indigenous population. Shukla (2015) refers to these mechanisms as rituals, 

due to their strong religious connotation. Meetings are indeed opened by venerations to the 

spirits and animals’ sacrifices. Decisions are not based on forensic investigations, but on mere 

contingences, which in the context symbolise the spirits’ will. In this way, the defeated party 

would accept the decision and would not be punished but reintegrated in the community with 

the help of the indigenous group.  

However, as mentioned above, traditional panchayats have no state legal standing. In 1992 the 

Indian Constitution introduced administrative panchayats to connect local tradition to state 

law. These are village courts which operate at village level ‘[…] as a means of increasing 

access to formal justice in rural areas in India’ (Penal Reform International, 2001, quoted in 

Das and Maru, 2011, pp. 19-20). However, those village courts have over time been foreign 

and inaccessible to the local population, which still resort to traditional panchayats in the 

majority of cases (Das and Maru, 2011). The hybrid legal framework of India will be discussed 

in more depth in chapter 3. 

 

After the partition of British India in 1947, India separated from Pakistan, and Pakistan became 

a sovereign country (Tanguay-Renaud, 2002). In Pakistan, customary and state judicial 

processes of conflict/crime resolution still coexist today (Tanguay-Renaud, 2002). Similarly to 

the Indian and Afghan cases, jirgas and panchayats in Pakistan often settle disputes within 

many rural areas, although they have no state legal standing (Tanguay-Renaud, 2002). These 

customary mechanisms are described as meetings between men who reach agreements under 

the mediation of elders. Their function is to peacefully settle disputes rather than to adjudicate, 

through non-adversarial and equal procedures, although they are generally elitist and 

patriarchal and may resort to physical interventions (Tanguay-Renaud, 2002). 

 

Bangladesh  

Shalish has been the traditional mechanism of conflict resolution in Bangladesh (Das and 

Maru, 2011). Traditionally, shalish involved reunions of local indigenous people to resolve 

conflicts between two (or more) parties under the mediation of an elder. These reunions were 

settled by the acceptance of a common agreement by the parties involved. The aim was the 

reintegration of victims and offenders in the community and the restoration of the equilibrium 

of the whole indigenous group. These systems were remarked as cheap, fast, and accessible, 

and apology had a central role to resolve conflicts satisfactorily (Das and Maru, 2011). 

However, elitism was a significant characteristic of shalish, which perpetuated existing power 
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structures within Bangladeshi communities (Das and Maru, 2011). In addition, these 

mechanisms were traditionally male dominated and exclusionary, and sometimes they resulted 

in physical and humiliating sanctions (Das and Maru, 2011). 

 

Today, alternative practices of conflict resolution in Bangladesh are still active in the form of 

shalish, albeit with no state legal standing. As in India, by the Village Courts Act of 2006, the 

Bangladeshi state granted legal power to village courts, relocating judicial activity at the village 

level (Talukdar, 2014). Despite that, according to Das and Maru (2011), shalish remains 

probably the prevalent form of local justice in Bangladesh. This is because state-authorised and 

NGOs processes are more complex, expensive, slow, and less accessible than shalish, and also 

because they issue binding decisions, whereas shalish relies on voluntary agreed settlements 

(Das and Maru, 2011). These issues will be reviewed in more detail in chapter 3. 

 

[2.9] Concluding thoughts 

This chapter has shown that the core mechanisms of conflict resolution of many indigenous 

people around the world share common characteristics. Native Americans in North America, 

Māori people in New Zealand, and indigenous people in Nigeria, Côte D’Ivoire, Uganda, 

Rwanda, Sierra Leone, Burundi, Afghanistan, Pakistan, India, and Bangladesh, have a values-

driven process and outcomes-oriented interpretation of justice, mainly characterised by: 

• The centrality of the encounter between those to whom the conflict belongs. Victims, 

wrongdoers, and the wider society, together, actively re-think and re-work the social 

relationships disturbed by conflict. On the one hand, victims have the chance to express 

their grievance, to discuss their experience and their feelings in first person. Thus, 

victims see their harm recognised, and have their say in the compensation process. On 

the other hand, wrongdoers are held accountable for their wrong, throughout a process 

of comprehension and reparation of the harm caused. 

• A common goal in the process is the restoration of the social relationships disturbed by 

the conflict. Hence the restoration of the group’s social cohesion, which underpins its 

harmony and equilibrium. 

 

In addition, at a first glance one could say that indigenous and contemporary Western 

definitions and practices of restorative justice, as those referred to in this chapter, have a lot to 

share. However, what is key to stress here is that these are profoundly different. Differences 
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that the sweeping claims made in Braithwaite’s quote (1999) at the start of section 2.8 neither 

fully capture nor portray. More specifically, chapters 5 and 7 of this thesis will contend that, 

especially with the case of aymara communities in Bolivia, indigenous practices of justice are 

intrinsically restorative. They will define justice as being intrinsically restorative only where it 

aims to restore and re-work social relationships towards resolving both conflicts and their 

underlying causes, and to promote equilibrium between members of society. This is a broader 

meaning compared to that of restorative justice in most Western systems. As this thesis will 

demonstrate, justice in aymara indigenous communities aims to restore social relationships.  

 

This chapter has shown that many indigenous justice practices, especially in Asia and Africa, 

are often male dominated, exclusionary, patriarchal, and they hide and reinforce existing power 

relationships. As will become clear later, similar issues can be observed in the practices of 

justice of aymara indigenous people in Bolivia. Later consideration and discussion in the thesis 

will draw out the idea that in the case of aymara indigenous practices of justice, these issues 

are rooted in a more republican understanding of society (Braithwaite and Pettit, 1990) and 

group conception of rights, which also underpin the local significance of justice and conflict 

resolution. While this chapter aimed to introduce this discussion with an emphasis to a review 

of the literature available on these issues today, this thesis will analyse it in more depth and 

test its limits and potential through a study of indigenous justice in Bolivia. 

 

Thus, this thesis will discuss that aymara and other practices of indigenous justice in the world 

embrace broad restorative values, practices, and outcomes to resolve conflict. On the other 

hand, it will argue that restorative justice, as conceptualised in Western society, is not an 

intrinsically restorative form of justice, as it does not aim at repairing social relationships, 

which in the West are grounded in more liberal human goods and on the human rights agenda. 

For this reason, the present thesis will contend that restorative justice practices as understood 

in the West are not true to restorative goals. This is not to say that they are inferior to restorative 

practices in indigenous communities but merely that they are so different as to be almost 

unrecognisable. Indigenous justice shows that conflict between social actors is the expression 

of social or communal issues, imbalances, which need to be resolved for restoration, that is 

social cohesion, or equilibrium between community members, to be restored. Forms of 

restoration, however, are fading away from current practices of restorative justice in Western 

society. The increasing institutionalisation of its practices is, in fact, at the basis of the shift of 

interest of restorative justice towards criminal justice outcomes. Today, restorative justice in 
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Western society largely ignores social justice issues and broader community issues which, 

however, should be constitutive parts of a definition of restoration, as intended in this thesis, 

in contemporary society. 

 

The present literature review will now continue with a discussion of legal pluralism, which 

becomes at this point necessary to better contextualise the core of the present work. 
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Chapter 3 – Legal pluralism and “plurinational” justice 
 

[3.1] Introduction 

This chapter aims to introduce legal pluralism and to look at some of its forms worldwide. The 

first sections (3.2, 3.3, 3.4) will present the concept of legal pluralism and discuss its relevance 

for the present work. Section 3.5 will outline Forsyth’s models of legal pluralism (2009), while 

section 3.6 aims to explore contemporary and diverse forms of legal pluralism in different 

contexts around the world. This, along with the consideration of Forsyth’s models (2009), will 

provide the information necessary to consider the Constitution of Bolivia (2009) from an 

international perspective. Finally, section 3.7 will review the main benefits and drawbacks of 

adopting an international framework of legal pluralism, a core issue in this thesis. 

 

[3.2] Legal pluralism in this thesis 

Legal pluralism is a contested concept (Forsyth, 2009; Schuppert, 2015; Tamanaha, 2015). In 

the academic literature, the term is used to describe different situations, such as those in which 

more than one legal source is applicable to “identical” cases (Vanderlinden, 1989, in 

Meininghaus, 2007), or situations where different sources of law are applied to different social 

groups (Ehrlich, 1989, in Nelken, 2008). This work refers to legal pluralism as a situation in 

which more sources of law coexist in the same geopolitical space (Davies, 2010). On such 

premise, this section discusses legal pluralism, both as a theoretical debate and practical reality, 

and starts to outline its relevance for the present research.  

 

[3.2.1] A theoretical controversy 

Since the beginning of the twentieth century, sociologists of law and legal anthropologists have 

brought forward a theoretical controversy to understand “law” in society based on the 

contraposition between legal monism and legal pluralism (Davies, 2010). Legal monism, also 

known as legal positivism or legal centralism, is a view of law that poses that all law is the 

command of the sovereign or the central state, and thus that there can only be one system of 

law in a territory (Kelsen, 1934). According to this view, if society does not have rules and 

norms issued by the sovereign or central state, it does not have law (Kelsen, 1934). Such norms 

are validated by the given source, i.e., the factual power of the state, empirical condition for 

the actual existence of law (Kelsen, 1934). This view builds on more liberal principles and on 

the imposition of the nation state, to identify the state monopoly of law (Davies, 2010; Griffiths, 



 

 47 

1986). As discussed by Davies (2010) and Tamanaha (2008), the monopoly of law is not only 

based on centralising dispersed practices of law, which between the fifth and seventeenth 

century in Western Europe (at least) were dispersed between custom, feudal aristocracies, 

guilds, the church, municipalities, monarchs, etc., but also on defining law so that by the 

twentieth century it was assumed to be ontologically centred on a state. To these theorists, legal 

pluralism would only exist in a state which permitted more than one legal system or power.  

 

This view of law which sees legal monism as “normal” in most advanced states is contested, 

even the existence of legal monism is often contested. Many theorists of legal pluralism confute 

the ideology that poses that the legal world is ontologically founded on the intrinsic relationship 

between the monism and exclusiveness of law as hierarchical normative order and the power 

of the state. Rather, they argue that there exists a state of legal pluralism in virtually every 

society (Griffiths, 1986; Merry, 1988; Moore, 1973; Tamanaha, 2015). Legal pluralism is 

understood as a situation in which ‘two or more legal systems coexist in the same social field’ 

(Merry, 1988, p. 870). In particular, Merry (1988) understands society as subdivided internally 

by complementary social fields, such as economy, sport, religion, etc. These are intended as 

socially constructed environments structured by competition between individuals or groups 

(Bourdieu, 1993). Legal pluralism, thus, refers to the coexistence of different sources of law in 

a social field of a given society:  

‘It is when in a social field more than one source of ‘law’, more than one ‘legal order’, 

is observable, that the order of that field can be said to exhibit legal pluralism.’ 

(Griffiths, 1986, p. 38)  

 

One of the pillars of the theory of legal pluralism, which is key in the contraposition with a 

more monistic view of the law, is that legal pluralism generates from the interaction between 

social fields and the wider society in which these are set. According to Moore (1973), social 

fields are in fact semi-autonomous. This means that they generate customs, rules, and 

compliance internally, but also that the larger society affects and invades them (Moore, 1973). 

It is the interaction between the semi-autonomous social fields and the wider society that 

therefore generates legal pluralism and “law” (Moore, 1973). Legal pluralism is thus:  

‘a dynamic condition […], one in which law and legal institutions are not all 

subsumable within one ‘system’ but have their sources in the self-regulatory activities 

of all the multifarious social fields present […] so that the ‘law’ which is actually 

effective on the ‘ground floor’ of society is the result of enormously complex and 
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usually in practice unpredictable patterns of competition, interaction, negotiation, 

isolationism, and the like.’ (Griffiths, 1986, p. 39)  

 

[3.2.2] A practical reality 

Although the theoretical controversy between legal monism and legal pluralism is still 

significant today, especially in contemporary understandings around the meaning of “law”, this 

thesis is more concerned with legal pluralism when this is sanctioned implicitly or explicitly 

by the constitutions of different states worldwide. Many constitutions in the world refer, in 

fact, to legal pluralism when they set out their legal frameworks. For example, the Constitution 

of Bolivia (2009, Art. 1) establishes the country as a ‘Plurinational [...] State’ founded on 

‘juridical […] pluralism’. The constitutions of Peru, Ecuador, Colombia, and Venezuela, 

implicitly refer to legal pluralism by recognising the customary law (see appendix A on page 

264) of indigenous nations (Fajardo, 2004). As this chapter will show, this also happens in 

many countries in Africa. Given the existence of plural legal systems in the same country, with 

norms not always issued but recognised as being legitimate by local European-led justice 

systems (or “the sovereign”), legal pluralism in those countries is seen as a fact.  

 

The analysis of legal pluralism in the present work will be circumscribed to the area (or social 

field) of law and order. That is not only for reasons of manageability, but this was chosen 

because the Constitution of Bolivia (2009) well defines its state of legal pluralism in law and 

order, and this is the area in which contacts between the local indigenous and the civil law 

based system of justice (see appendix A on page 264) mostly occur. Thus, henceforth, every 

time this thesis refers to legal pluralism, law and order is the area assumed as exhibiting legal 

pluralism. As it will be outlined below, the Plurinational State of Bolivia defines legal pluralism 

as a constitutional distinctive feature, as it recognises plural sources of law to operate in the 

country (Constitution of Bolivia, 2009). This work will show that such state-defined 

“plurinationalism” means that Bolivia is, de facto, administratively subdivided into rural areas 

(or indigenous communities) and cities, which draw together to form the State of Bolivia. The 

2009 Constitution of Bolivia recognises the legal autonomy of those indigenous communities 

when it comes to responding to, for example, less serious criminal behaviour committed within 

their legal territories. This is not replicated in the cities, where the civil law based system of 

justice takes effect. This phenomenon, however, is not unique to Bolivia. Socio-legal literature 

increasingly reports that many countries, particularly in the developing world, feature legal 
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pluralism in the context of law and order, where the vast majority of conflicts are resolved by 

justice mechanisms operating outside the civil/common law based justice system (Albrecht and 

Kyed, 2010; Kötter et al., 2015; Wojkowska, 2006). This chapter will explore that in more 

detail in section 3.6. As mentioned above, however, the present study is not limited to a 

theoretical analysis of the Bolivian legislation but involves an empirical account of the 

relationships between the local indigenous and non-indigenous systems of justice. This is 

explored in more depth below. 

 

Thus, this thesis refers to legal pluralism as a condition of plural normativity in the area of law 

and order in a given country. This chapter continues, in the next section, to address further 

issues concerning the terminology within legal pluralism, so that it can finally structure the use 

of legal pluralism in this thesis with the help of a framework elaborated by Miranda Forsyth in 

2009. Then, it goes on to report some cases of legal pluralism in the world. These will provide 

for a wider comparative framework, that this work will use throughout to understand and 

analyse the results of fieldwork conducted into legal pluralism in Bolivia.  

 

[3.3] Legal pluralism within law and order 

In more detail, this thesis uses legal pluralism not to refer to more “federal” systems such as 

the European Union or the UK and their systems of law, but to refer to geopolitical areas where 

indigenous justice coexists with large civil/common law or European imported legal systems. 

Accordingly, legal pluralism is a condition that is mainly found in developing countries 

(Albrecht and Kyed, 2010; Kötter et al., 2015; Wojkowska, 2006). In many developing 

countries the vast majority of disputes, roughly between 80% to 90%, are resolved outside 

civil/common law based systems of justice (Albrecht and Kyed, 2010; Tamanaha, 2015). 

Worldwide, the common pattern of legal pluralism divides along urban and rural lines 

(Tamanaha, 2015). That is, civil/common law based justice systems mainly operate in the cities 

on matters of justice, economy, and government, while more indigenous institutions administer 

justice in rural areas, where the control of civil/common law or government is generally weak. 

‘The situation can aptly be described as a bifurcated society with corresponding forms of law’ 

(Tamanaha, 2015, p. 11). Such “bifurcated societies” take different forms worldwide: ‘the 

prevalence, autonomy, role, and authority of nonstate justice systems vary dramatically across 

contexts’ (Swenson, 2018, p. 3). This chapter will show that there are countries, Afghanistan 

for example, which, in some areas, feature ‘combative’ types of legal pluralism, where state 
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justice not only does not recognise indigenous institutions as legal mechanisms of conflict 

resolution, but it is hostile to them (Swenson, 2018, p. 6). Other countries, such as Bolivia, 

exhibit a completely different type of relationship between the local civil/common law based 

and indigenous systems of justice, and particularly one where the latter has exclusive 

jurisdiction within a defined area and over defined matters.  

 

There are a few terminological issues that need to be addressed initially as there is no agreed 

terminology in this field. First, while this thesis recognises that not all areas of a country that 

is said to exhibit legal pluralism do actually feature this, it still refers to a country as being a 

legally pluralistic country if different systems of justice coexist within its geopolitical borders. 

For instance, it would be too general to define Bolivia as a legally pluralistic state, as only 

some of its areas (i.e.: indigenous communities) exhibit legal pluralism. This is because in the 

more urban areas of Bolivia only the civil law based system of justice operates, while in the 

rural areas of the country the indigenous system of justice coexists with the civil law based 

one. Nonetheless, for reasons that relate to simplification, this thesis refers to legal pluralism 

as a feature of countries which exhibit the co-existence of plural systems of justice in at least 

some of their areas.  

 

Secondly, Forsyth (2009) suggests the use of the term “non-state justice” to refer to normative 

orders existing outside the state. However, as mentioned above, legally pluralistic orders might 

also exist within the state, whereby they are sanctioned implicitly or explicitly by the law of 

the state where they operate. As widely referred to thus far in the present thesis, this is for 

example the case of Bolivia. For this, throughout this thesis, I will not use “non-state justice” 

but “indigenous justice” to refer to the mechanisms of conflict resolution, in the area of law 

and order, of indigenous populations in legally pluralistic countries. As this section will show, 

the term “indigenous justice” is particularly applicable as it refers both to substantive norms 

and/or processes, and particularly to those of “indigenous people”, as these are defined by 

Gigler (2009) and the International Labour Organization (1989), reported in the introduction 

of this thesis (see section 1.1). In addition, as mentioned above, the term “indigenous justice” 

subsumes both state and non-state indigenous systems of justice, that is indigenous justice 

systems that are either recognised or not by the constitution of the country where they operate. 

Rather, the term “non-state justice system” (see appendix A on page 264) will be sometimes 

used throughout this thesis to identify indigenous systems of justice that are not recognised by 

a state’s constitution.  
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Thirdly, an important contention in legal pluralism is that which involves “law”, and precisely 

the question: what is “law”? Are indigenous normative orders really “law”, especially in those 

countries where they exist outside the framework of the state? Merry (1988, p. 879) argues that 

‘the literature in this field has not yet clearly demarcated a boundary between normative orders 

that can and cannot be called law’. Under a positivist approach the question “what is “law”?” 

is answered by taking the civil/common law based system of justice as a granted centralised 

organisation with rules, courts, and sanctions as essential parts of it. It was mentioned before 

in this chapter (see subsection 3.2.1) that legal monists pose that all law is the command of the 

state sovereign (Kelsen, 1934). On the other hand, legal pluralists claim that indigenous and 

non-state legal structures exist, and that “law” cannot be condensed to the institutions of 

Western society. In the debate within legal pluralism, rather, the issue has become one of how 

to distinguish law from forms of social control. Santos (2002, quoted in Forsyth, 2009, p. 40) 

argues that the debate has become ‘increasingly perceived as sterile’, while Sack and Minchin 

(1986, in Tamanaha, 2008) that it is even counterproductive to concentrate on the analytical 

side rather than on the practical social task performed by “law”. Tamanaha (2008) argues that 

we should approach “law” as what various social groups treat as “law”. For the aims of this 

thesis, and precisely those that concern the empirical investigation of the relationships between 

two mechanisms that are used within a country to manage conflict/crime and that do not extend 

to whether such mechanisms are “legal” or merely normative, the suggestions of those three 

authors will be followed.  

 

Now that this chapter has dealt with the main issues concerning a definition of legal pluralism 

and how this is used throughout the present thesis, it is important to outline the main factors 

that led over time many states worldwide to become legally pluralistic, before laying 

international contemporary forms of legal pluralism into a framework. 

 

[3.4] Why legal pluralism?  

One of those factors has certainly to do with the implementation of rule of law standards. The 

rule of law is understood as a quantitative index of the extent to which ‘countries adhere to the 

rule of law in practice’ (World Justice Project, 2011, p. 7). It is defined by different factors, 

among which: the accountability of the government under the law, the absence of corruption, 
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the security of people and property, the respect of fundamental rights, informal justice, and 

others (World Justice Project, 2011).  

 

The main rationale behind the rule of law is to safeguard people against arbitrary governance, 

ensuring that they are governed by clear, known, and accepted rules. In many pluralist 

countries, however, European imported law is considered by many as foreign and arbitrary, 

and treating everyone “equally” means, substantially, to further inequalities. For instance, as 

mentioned by Webber (1993, p. 151), in Canada: ‘a central finding of all the Aboriginal justice 

inquiries is that the administration of justice has a disproportionately severe impact on 

Aboriginal people.’ Furthermore, in many developing countries, access to justice is a major 

rule of law deficiency, where large populations have no means to get to urban centres where 

state courts are located, or if they do only a few of them can afford legal representation which 

might be essential to go through the justice system (Pimentel, 2011). For mainly these reasons, 

it was in 2012 that the rule of law index introduced “informal justice” as one of its key 

parameters. Informal justice refers to: 

‘the role played in many countries by ‘informal’ systems of law – including traditional, 

tribal, and religious courts, as well as community-based systems – in resolving disputes’ 

(World Justice Project, 2011, p. 13).  

Many other international developing agencies, such as the World Bank or the United Nations 

Development Program (UNDP), also refer to informal justice as pivotal towards the efficacy 

of the rule of law (Tamanaha, 2015). This comes after centuries where attempts to transfer 

Western standards of law in developing countries or imposing them over ethnic minorities has 

failed due to low general compliance (Kötter, 2015; Tamanaha, 2015).   

 

Before “informal justice” started to be assessed by international developing agencies as focal 

for the development of the rule of law, four main rationales had underpinned the confirmation 

and formal recognition of indigenous institutions as legal systems of conflict resolution in 

many states (Van Cott, 2006, in Kötter, 2015; Kötter et al., 2015). As this thesis will show, 

these factors are also relevant to understand legal pluralism in Bolivia. They are:  

1. The protection of cultural rights. Many states worldwide responded to internal pressure 

built up by indigenous groups which claimed recognition for their collective rights and 

cultural laws, which came to be eventually legitimised.  
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2. Responses to international obligations. Many states worldwide legitimised informal 

practices of conflict resolution as a fulfilment of international obligations for the treatment 

of internal ethnic minorities.   

3. Extension to state authority. A third potential rationale which led to the recognition of 

non-state justice worldwide is that such legitimisation acted as a surrogate for the 

expansion of the state authority into rural areas in the respect of all groups of the population 

and also of their internal affairs.  

4. The improvement of access to justice and the expansion of fundamental human 

standards over rural areas. Strictly related to the point above, the legitimisation of non-

state justice in many states came with the acceptance by indigenous institutions of 

minimum standards in the resolution of conflicts. This means that legal pluralism might 

act as a compromise, in that the civil/common law based systems of justice grant legal 

standing to indigenous institutions if the latter accept state defined standards, namely 

human rights, to frame its outcomes as a necessary condition. As this chapter will show, 

this is what happens today in many of the types of relationships between indigenous and 

non-indigenous systems of justice as those identified by Forsyth’s (2009) framework, 

which is presented in the following section. 

 

[3.5] A framework for legal pluralism 

Forsyth (2009) proposed one of the most relevant frameworks to date to identify the main 

models or forms of legal pluralism, that is the different types of relationships between the 

indigenous and the civil/common law based system of justice operating within the same 

country. Forsyth (2009) identified these on a spectrum of increasing civil/common law based 

systems acceptance of the exercise of adjudicative power by indigenous systems of justice. As 

figure 2 below shows, this goes from the most informal system of legal pluralism where the 

civil/common law based system of justice of a country outlaws and represses the local non-

state justice system, to the most formal one in which the indigenous system of justice is not 

only recognised and accepted, but completely subsumed in the civil/common law based system 

of justice of a given country. There are some general points to be briefly discussed about this 

framework before diving into a discussion of its different forms. First, as this chapter will show, 

it is important to see the different models on a spectrum, as each of them might have a 

significant range of relationships within them, although there are places where clear lines that 

distinguish one from the other can be drawn. That is, there might be different forms of legal 
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pluralism within the same country, and these might not be clearly subsumable in Forsyth’s 

typology (2009). As will become clear later, this is the case in Bolivia. Another example is that 

of the shalish in Bangladesh. Chapter 2 (see subsection 2.8.4) showed that, given the 

multifaceted relationship with the Bangladeshi civil law based system of justice, shalish takes 

on different forms: the most traditional one administered by village leaders, one administered 

by local governing bodies, and another overseen by NGOs. Furthermore, as this chapter will 

show, there are circumstances (e.g.: many African countries) in which there are more systems 

of justice external to the civil/common law based one, including indigenous and religious 

courts, which might develop different relationships between them and the local civil/common 

law based system of justice. 

 

Second, the framework assumes the response of the civil/common law based system of justice 

(in the framework being the “state”) towards the indigenous system of justice as the defining 

feature of the relationship between the two, that is, it is based on the assumption that 

civil/common law based systems of justice will always exist and will always be important. 

Chapter 2 (see section 2.8) of this thesis discussed that there were large periods of history when 

this was widely not true, however, as Santos argues, ‘the nation state and the inter-state system 

are the central political forms of the capitalist world system, and they will probably remain so 

for the foreseeable future’ (Santos, 2002, quoted in Forsyth, 2009, p. 204). Thus, this view 

assumes that civil/common law based systems of justice often have the monopoly over the use 

Figure 2 - Typology of legal pluralism (Forsyth, 2009, p. 203) 
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of force, access to state funding, institutional structures requiring access to human rights, and 

other structural features that indigenous systems of justice often do not have and that give the 

former a normative advantage in implementing reforms (Forsyth, 2009). 

 

[3.6] Models of legal pluralism 

As shown in figure 2 above, Forsyth (2009) proposes seven types of relationships between 

civil/common law based and indigenous justice systems worldwide. This section briefly 

reviews them, while the following ones will employ them to interpret contemporary 

relationships between civil/common law based and indigenous justice systems in different 

countries in Latin America, Africa, and Asia. 

1) Repression of a non-state justice system by the state system. This model involves the 

state actively repressing a non-state justice system by making it illegal for it to deal with 

cases. It is not very common, but it exists in Afghanistan. Although one may argue that the 

benefit of such a model is that it ensures a homogenous legal system with no competing 

systems undermining each other, the disadvantages of this type of relationship are many. 

In fact, this might result in non-state justice systems operating underground and, as shown 

in chapter 2, may result in frequent breaches of human rights (see subsection 2.8.4). 

Additionally, when actually repressed, the benefits of indigenous systems of justice 

including speed, local presence, meaning to the individuals seeking justice and to their 

community, and accessibility are lost, and the local people might be alienated even further 

from the state system. 

 

2) Formal independence between the systems but tacit acceptance by the state of a non-

state justice system. In this model, while the state does not actively suppress the non-state 

justice system, neither does it support it in any way. Here, the state turns a “blind eye” to 

the fact that the non-state justice system processes most disputes. The literature suggests 

that this model of relationship exists in many places, such as Timor Leste, Lesotho, 

Malawi, Zambia, Mozambique, Kiribati, Ghana, Nigeria, Solomon Islands (Forsyth, 

2009). This model allows the indigenous system of justice to make its own norms and 

procedures so it can flexibly adapt to the needs of the community and provide local people 

with access to justice which for some would otherwise be precluded. On the other hand, 

this chapter will show that in some cases this type of relationship leads to forum shopping 

(i.e.: disputants turning to the more convenient judicial forum), that is to the de-
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legitimation and destabilisation of the two systems of justice which are pitted against each 

other. Furthermore, this forum shopping might also underpin issues of discrimination 

against women and youths in the indigenous system of justice so again may result in 

reduced human rights. 

 

3) No formal recognition but active encouragement of a non-state justice system by the 

state. This model involves the state fostering and supporting a non-state justice system at 

an informal level, without endorsing its exercise of adjudication. This happens, for 

example, in Australia, where many aboriginal communities do not have statutory authority, 

but often work with the government, courts and police in a variety of ways, including 

diversion from prosecution programs, pre-court sentencing, and community service orders 

(Forsyth, 2009). This model allows the indigenous system of justice to develop its norms 

and procedures and, thus, to remain close to local cultural practices, while preventing its 

domination by the civil/common law based system of justice. Theoretically, this model can 

permit cross-fertilisation, mutual learning. However, this forum shopping might also 

underpin issues of discrimination against women and youths in the indigenous system of 

justice so again may result in reduced human rights. 

 

4) Limited formal recognition by the state of the exercise of jurisdiction by a non-state 

justice system. This model involves the state giving limited legislative recognition to an 

indigenous justice system, but no exclusive jurisdiction, no coercive powers and, often, 

very little in the way of state resources and support. Forsyth (2009) documents this to 

happen in some aboriginal communities in Australia. In these cases, indigenous systems 

of justice maintain a high degree of autonomy and are not subject to challenges to the 

legitimacy of their practices by the civil/common law based system of justice. In addition, 

indigenous systems of justice are formally embraced by the state, which means that their 

cultural practices are accepted. Thus, the local people might be less alienated from the 

civil/common law based justice system, and they might work more consistently with the 

state towards ensuring respect for human rights and avoid discrimination and abuses of 

power. However, this type of relationship does not exclude abuses of human rights in the 

name of “tradition”, does not involve the state in actively assisting the indigenous system 

of justice, and does not deal with problems of double jeopardy. 
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5) Formal recognition of exclusive jurisdiction in a defined area. This model involves the 

state recognising the legitimacy of the indigenous justice system to exercise exclusive 

jurisdiction within a defined area, either geographical or a type of subject matter. As this 

thesis will show, this is what happens in many aymara indigenous communities in Bolivia, 

but also in other Latin American indigenous areas. The United States also features this type 

of legal pluralism. As mentioned in chapter 2 of this thesis (see subsection 2.8.1), the 

Constitution of the United States confers tribal sovereignty to indigenous nations to govern 

themselves (Hand et al., 2012). In particular, Indian indigenous tribes have jurisdiction 

over their members and Indian non-members, territorial jurisdiction over their land, and 

subject-matter jurisdiction over criminal, juvenile, and civil matters (Melton, 1995). Such 

tribal sovereignty is understood to be subordinate to the sovereignty of the federal state 

(Kötter, 2015). This means that when, inter alia, less serious crimes are committed in those 

Indian territories, the U.S. federal government grants Indian indigenous institutions the 

autonomy to resolve such issues by their procedures and standards as long as they respect 

constitutional law. The Supreme Court of the United States will resolve normative conflicts 

between jurisdictions in accordance with constitutional standards (Kötter, 2015). 

 

The most obvious advantage of this model is that, while stopping forum shopping, it grants 

autonomy to indigenous systems of justice to work without the interference of the 

civil/common law based justice system. In addition, as per model 4, this type of 

relationship allows indigenous systems of justice to be formally embraced by the state, and 

thus to build up acceptance and respect for certain groups that might have been historically 

marginalised. However, the case of Bolivia, alongside others, will show that that autonomy 

is often limited in contexts where human rights must be respected for the indigenous 

system to operate legitimately in the eyes of the state.  

 

6) Formal recognition and the giving of state coercive powers to an indigenous justice 

system. In this model, the state recognises the right of an indigenous system of justice to 

exercise jurisdiction and provides support in terms of using its coercive powers to enforce 

decisions made by an indigenous system of justice. Another fundamental difference with 

model 5 is that in this case a person tried by the indigenous system of justice might appeal 

to the civil/common law based system of justice against that decision. As this chapter will 

show, an example that fits with this model is that of South Africa. In line with the type of 

relationship above, an advantage of this model is that it allows for the indigenous system 
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of justice to maintain autonomy in decision-making and, with this, the advantages of a 

custom-based system of justice. As for the models above, that autonomy is only recognised 

where indigenous justice operates within the values underlying the constitutional 

framework of the state. However, this type of relationship might see the indigenous system 

of justice to align itself too much to that of the state and, thus, to lose its legitimacy and 

power. Furthermore, justice representatives might not need community support to enforce 

decisions to the same extent as in the situations above, thus cultural practices might soon 

be eroded and subsumed within those of civil/common law based justice system.  

 

7) Complete incorporation of the indigenous justice system by the state. This model 

involves the complete absorption of the indigenous into the civil/common law based 

system of justice by ‘bureaucratising and ‘civilising’ [it and] embracing [it] as the lowest 

tier into the family of courts under the Constitution’ (Forsyth, 2009, p. 222). This model 

might foster a crosspollination of cultural practices, ideas, and procedures from one system 

to the other. It might make the indigenous system of justice conform with the civil/common 

law based one (or vice versa), and avoid there being two co-existing systems of justice. 

This prevents potential issues such as undermining, forum shopping, and double jeopardy 

(as in model 1). However, the disadvantages of this type of relationship are many and are 

similar to those of model 1. Surely, it undermines the autonomy of indigenous justice, and 

indigenous people may feel that their norms and procedures are dominated by those of the 

civil/common law based system of justice. Certainly, the indigenous system can no longer 

evolve as the indigenous population changes, and changes in the state system may fail to 

respect indigenous ideals. In addition, the benefits of indigenous systems of justice 

including speed, local presence, and accessibility might get lost, together with its basis of 

legitimacy and cultural values, leading to the “westernization” of the whole system. Thus, 

this might generate further alienation of the local people from the state system, leading to 

the formation of non-state justice mechanisms for conflict resolution and interconnected 

issues. 

 

The seven types of civil/common law based-indigenous justice relationships proposed by 

Forsyth (2009) are very useful in identifying the current forms of legal pluralism existing in 

many countries worldwide. As mentioned above, however, the reality is more complex and the 

idea of presenting the seven models on a continuum is particularly useful to see how one model 

might fluctuate between different forms. For example, this thesis will discuss that model 5 of 
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Forsyth’s (2009) framework describes well legal pluralism in Bolivia as this is set by its 

constitution. However, chapters 6 and 7 will show that different Bolivian indigenous 

communities have different forms of interactions between their systems of justice and the civil 

law based one. These relationships are not set in stone as their form is constantly being 

negotiated.  

This section will now outline diverse forms of legal pluralism in several developing countries 

such as Latin America, Asia, and Africa, and will use Forsyth’s framework (2009) to give an 

interpretation of their legally pluralistic forms. The factors that led to the selection of those 

countries is the literature available to date on their legal circumstances and the relevance of 

their pluralistic nature towards a more complete analysis of Bolivian legal pluralism.  

 

[3.6.1] Legal pluralism in Latin America 

Accessible literature on legal pluralism in Latin American countries is limited to the legal 

situation of Bolivia, Colombia, Ecuador, Peru, and Venezuela. In those countries, 

contemporary forms of legal pluralism developed in the wake of the European colonisation of 

the sixteenth century (Botero, 2009; Cooper, 2018; Fajardo, 2004). The colonial powers, to 

legitimise the imposition of their governance, enforced there the ideology of the natural 

inferiority of indigenous people (Fajardo, 2004). Indigenous people were marginalised and 

largely excluded from civil society. In the area of law and order, while the Spanish colonisers 

imposed civil law based systems of justice grounded in European norms and ideals, indigenous 

people resorted to their usos y costumbres to resolve disputes (Cooper, 2018). Following 

independence, indigenous people continued to be subjected to forced labour and were still 

largely excluded from civil society (Cooper, 2018). In the twentieth century, indigenous 

movements organised to stand up against imperialism and to retrieve lands, identities, 

autonomies, and cultures (Botero, 2009). Over time, their voices started to be heard, leading to 

important normative changes in the constitutions of their countries. These culminated in the 

recognition of the rights of indigenous people and the implementation of legally pluralistic 

systems of justice founded on the coexistence of civil law and indigenous jurisdictions (Brandt, 

2017; García and Carrillo, 2016). For more details on the historical contingencies that led to 

legal pluralism in Bolivia, refer to section 1.1 in chapter 1. 

 

In particular, the constitutions of Colombia, Ecuador, Peru, and Venezuela uphold the right of 

indigenous people to exercise judicial functions in their territories in accordance with 
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customary law, which is compulsory and cannot be appealed against to the civil law based 

justice system (Botero, 2009; Brandt, 2017; Fajardo, 2004; García and Carrillo, 2016; 

Gutiérrez, 2011). Such judicial functions include the authority of indigenous people to enjoy 

their system of institutions for self-government. This implies the organisation of social order 

and the autonomous resolution of conflicts committed within indigenous communities, only 

involving indigenous members, for both serious and less serious cases (Fajardo, 2004; García 

and Carrillo, 2016). Indigenous law, however, must not contravene Western-based 

fundamental rights. This leads to the prohibition of torture and other cruel, inhuman, or 

degrading treatment or punishment (García and Carrillo, 2016). The constitutions of Colombia, 

Ecuador, Peru and Venezuela also set up constitutional courts, equally composed by members 

of the indigenous and the civil law based jurisdiction, which shall supervise over conflicts 

arising between the two jurisdictions and alleged breaches of human rights (García and 

Carrillo, 2016). However, those countries have not enacted yet any law or procedure which 

decides how jurisdictional disputes between the civil law based and the indigenous jurisdiction 

will be resolved (Brandt, 2017; García and Carrillo, 2016), which makes their situation 

different from that of Bolivia.  

 

As chapter 6 of this thesis will discuss in depth, the Constitution of Bolivia (2009, Art. 179.II) 

declares the existence of two equally hierarchical jurisdictions in the state: the Court of 

Ordinary Jurisdiction and the Rural Native Indigenous Jurisdiction. The former extends to civil 

law based institutions in more urban settings, while the latter deals with legal facts that only 

take place and/or produce effects within indigenous communities, and which only involve 

indigenous members (2009, Art. 191 (II.3)). The Constitution also sets up the Plurinational 

Constitutional Tribunal to defend state defined constitutional guarantees, namely human rights 

(2009, Art. 196 (I)). In addition, it introduces Law 073 (Ley 073, 2010), which delineates the 

legal limits of the jurisdiction of indigenous law. Said law reiterates that the scope of the 

indigenous jurisdiction is not extended to, inter alia, serious crimes, namely crimes against 

children and the crimes of rape, murder, or assassination, which must be resolved by civil law 

based tribunals (2010, Art. 10), those operating in the urban areas. Thus, this shows that the 

authority of the Bolivian government exceeds that of the indigenous jurisdiction, which is 

granted autonomy limited to the resolution of less serious crimes, and which sanctions must 

not contravene human rights. As chapter 6 will show, this has been the object of many fierce 

critiques to Bolivian legal pluralism locally.  
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Thus, legal pluralism in Colombia, Ecuador, Peru, and Venezuela, is set on the equivalent 

hierarchy between the indigenous and civil law based jurisdictions, which are equally 

subordinated to constitutional law and limited, as shown above, to personal, territorial, and 

external legitimacy. Constitutional courts are equally composed by indigenous authorities and 

civil law representatives. This presupposes equal participation in the exercise of jurisdictional 

functions of the indigenous and non-indigenous people. This appears to be the goal of legal 

pluralism in those countries: a continuous dialogue between two equal jurisdictions that will 

eventually shape the form and nature of law in society. Clearly, however, constitutional law 

must be considered as part of Western imported law and it shapes, especially through the 

definition of human rights, indigenous law or at least the absolute limits of indigenous legal 

power. Indigenous law, to formally perform its functions, must abide by constitutional 

provisions and, consequently, it is subordinated to constitutional standards, which are of 

Western origin. For this, it is important to specify that constitutional provisions make the 

relationship between Western imported law and indigenous law unequal, whereby the former 

is superordinate to the latter. It is clear then that, at least in theory, these forms of legal pluralism 

align closely with what Forsyth (2009) defines as model 5. 

 

However, research shows that issues exist when legal pluralism is analysed on the more 

practical side of things. For example, Brandt (2017) states that in Ecuador and Peru the absence 

of any law or procedure which decides how jurisdictional disputes between the civil law based 

and indigenous jurisdictions will be resolved has repercussions primarily on the effective 

resolution of conflicts, with actors from the two systems intervening with different objectives. 

This is so whereby indigenous justice aims to restore communal peace and reintegrate 

offenders in the community, while civil law justice to find guilt and impose punitive sanctions 

(Brandt, 2017). The lack of any law or procedure to establish measures to coordinate the two 

jurisdictions often leads to situations where indigenous representatives are prosecuted for 

exercising their constitutional rights, that is for resolving conflicts. This might happen where 

indigenous people apply their standards to resolve conflicts in borderline situations, that is in 

situations where it is not entirely clear whose authority should apply. In those cases, people 

tried by the indigenous justice system might appeal against such decisions to civil/common 

law based courts, which might punish indigenous representatives (Brandt, 2017). Thus, the 

form of the relationship between the civil law and the indigenous systems of justice in Ecuador 

and Peru diversifies when constitutional provisions are not actually implemented. In those 

circumstances, the civil law based system of justice seems to be hostile to indigenous 
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mechanisms of conflict resolution and thus legal pluralism seems to fluctuate between forms 

of relationships described within model 1 and 5 of Forsyth’s (2009) framework. This raises 

concerns in terms of rule of law outcomes and national and international provisions being 

unattended. To date, there are no empirical studies on the practical functioning of legal 

pluralism in Bolivia, Colombia, and Venezuela. This research aims to fill that gap in knowledge 

in relation to Bolivia. 

 

[3.6.2] Legal pluralism in Africa 

Similarly to what happened in Latin America, legal pluralism developed in many African 

countries following colonisation (Bond, 2007; Diehl, Arol and Malz, 2015). Today, many 

African countries feature multiple systems of law – statutory, customary, and religious – which 

operate simultaneously. According to Opasina (2017), before the Scramble of Africa during 

New Imperialism (its colonisation and division between European powers which did not 

respect tribal lands), African countries used to rely exclusively on traditional justice to deal 

with conflict. Traditional justice emanates from the values and norms passed down from 

generation to generation as customary law (Opasina, 2017). Following independence, many 

countries in Africa adopted their colonisers’ systems of governance (Opasina, 2017). Today, 

legal pluralism in Africa is founded on the coexistence of the civil/common law based systems 

of justice with indigenous mechanisms of conflict resolution. As this subsection will show, the 

former is grounded in constitutional law and operates in the more urban areas of many African 

countries, while the latter is also often formally recognised by the constitution and takes effect 

in more rural regions (Aneme, 2015; Bond, 2007; Diehl, Arol and Malz, 2015; Opasina, 2017).  

 

Although normative frameworks vary, the characteristics of legal pluralism in many African 

countries are similar. As mentioned in chapter 2 (see subsection 2.8.3), traditional institutions 

in Nigeria and Côte d’Ivoire operate informally without state recognition, although they are 

widely preferred to state justice by the local population (Opasina, 2017). This is because they 

are quick, familiar, based on local customs, and affordable (Opasina, 2017). In Ethiopia, South 

Africa, and South Sudan, traditional institutions are recognised by the constitution and operate 

alongside civil/common law based institutions when they respect human rights (Diehl, Arol 

and Malz, 2015; Opasina, 2017; Pimentel, 2011; Rautenbach, 2015). In South Sudan, for 

example, the constitution stipulates customs and traditions to be one of the sources of 

legislation in the country (Constitution of South Sudan, 2011). There, customary law courts 



 

 63 

deal with the majority of conflicts, in all areas of law, except for criminal cases, which have to 

be adjudicated by the common law based justice system (Diehl, Arol and Malz, 2015). In 

addition, indigenous justice is not compulsory: people may choose whether to appear before a 

customary law or common law court, and they can appeal to the common law based system of 

justice against indigenous justice decisions (Diehl, Arol and Malz, 2015). However, in the 

practice, due to the restricted range of the common law based justice system, indigenous 

institutions in South Sudan adjudicate criminal cases as well as capital offences such as murder 

(Diehl, Arol and Malz, 2015).  

 

Similarly, the Constitution of South Africa provides for three types of courts: the Constitutional 

Court, ordinary courts, and special courts (Constitution of South Africa, 1996). Under special 

courts, it recognises 1,500 traditional courts established in rural areas which are granted official 

status to resolve disputes within rural communities. This status extends to “traditional 

leadership”, which includes the performance of judicial, legislative, and executive functions 

with regards to civil and criminal law. However, limitations apply to indigenous justice. For 

example, the jurisdiction of “traditional leaders” is limited to African people for offences 

committed in geographical areas falling under their control (Rautenbach, 2015). In addition, 

sanctions ‘may not inflict any punishment involving death, mutilation, grievous bodily harm 

or imprisonment or impose a fine in excess of R100 or two head of large stock or ten head of 

small stock or impose corporal punishment’, and their decisions are not final: appeals can be 

made to “ordinary” law courts (Republic of South Africa, 1997, S. 2). Furthermore, in many 

rural communities in South Africa there are also indigenous justice courts operating on an 

informal level, which widely resolve conflicts without being officially recognised by the state 

(Rautenbach, 2015). 

 

In Ethiopia the situation is slightly different. The constitution implicitly refers to legal 

pluralism by legitimising not only customary practices but also religious justice systems to 

resolve disputes alongside the civil law based system of justice (Constitution of Ethiopia, 

1994). Thus, legal pluralism in Ethiopia includes the civil law based system of justice which 

operates following Western principles and standards, indigenous justice courts which resolve 

disputes according to traditional customs, and Sharia courts which deal with conflict following 

the principles of Islamic law (Aneme, 2015). The constitution reiterates that indigenous and 

religious justice institutions may operate only when recognised by it and therefore granted 

official status under Ethiopian law (Aneme, 2015). The jurisdiction of Sharia and that of 
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traditional courts starkly differ. Sharia courts are mainly regulated by the civil law based 

system of justice, which means that their decisions can only be enforced by it. Also, their 

juridical field is limited to personal and family matters and only operates when there is previous 

consent of the parties involved in the dispute. On the other hand, the indigenous justice system 

is not regulated by the civil law based system of justice, and it resolves the majority of disputes 

in the country, which also involve criminal cases (Aneme, 2015).  

 

It can also be argued that legal pluralism in Ethiopia, South Africa, and South Sudan has led to 

legal practitioners in each system taking an interest in and respecting some of the ideals and 

ways of finding justice in each other’s systems (Aneme, 2015; Diehl, Arol and Malz, 2015). 

Such interest and respect have fostered crosspollination between the two justice systems, 

bringing about an increasing influence among each other’s principles and rules. In South 

Sudan, for example, judges are often aware of the values and norms of customary law, which 

by the constitution should be applied to resolve also cases falling under the jurisdiction of the 

common law based system of justice (Diehl, Arol and Malz, 2015). On the other hand, 

indigenous justice must abide by certain principles defined by the non-indigenous justice 

system, which in particular involve the respect of human rights. These, in fact, cannot be 

violated by customary law court decisions (Diehl, Arol and Malz, 2015). In South Africa, the 

constitution explicitly states that “ordinary” courts are compelled to apply customary law in 

every case for which such law is applicable under the constitution, although they must follow 

legislative court procedures (Rautenbach, 2015). On the other side, the jurisdiction of 

“traditional” courts recognised by the constitution is subject to the constitution, which means 

that indigenous justice may only operate in the respect of constitutional standards, namely 

human rights (Rautenbach, 2015). Also, the Ethiopian civil law based system of justice refers 

to traditional practices of conflict resolution to deal with disputes concerning civil, family, 

commercial, and land matters, while indigenous justice often must respect the procedures 

imposed by constitutional law to resolve conflict (Aneme, 2015).  

 

Thus, it can be noticed that also in Africa legal pluralism takes on different forms both in 

different places and within the same country. While in Nigeria and Côte d’Ivoire indigenous 

justice operates informally without state recognition, in South Sudan and South Africa 

indigenous systems of justice are formally recognised by the local constitutions and given 

exclusive jurisdiction within defined areas. However, where indigenous institutions do not 

conform to constitutional law, indigenous justice is not endorsed by the constitution and 
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operates informally. Compared to the situation of many Latin American countries, in Africa 

the civil/common law based system of justice is more dominating over its indigenous 

counterpart so that the decisions of indigenous systems are not either final or compulsory. 

Pimentel (2011, p. 75) describes this approach to legal pluralism as characterised by a ‘superior 

state’, which means that state institutions often trump the customary ones, mainly through the 

power of appellate review. Also, similarly to the situation of many Latin American countries, 

there are currently no law or procedure which decides how jurisdictional disputes between the 

civil/common law based and indigenous jurisdictions will be resolved in Ethiopia, South 

Africa, and South Sudan. This, as mentioned above, might lead to more hostile and repressive 

relationships between the civil/common law based and indigenous systems of justice in the 

more practical functioning of legal pluralism. Hence, legal pluralism, especially in Ethiopia, 

South Sudan, and South Africa, seems to fluctuate between forms of relationships described 

within model 1 and 6 of Forsyth’s (2009) framework. 

 

[3.6.3] Legal pluralism in Asia  

The legally pluralistic situation of many Asian countries starkly differs from that of Latin 

America and Africa. This is mainly because there are few references in the literature to Asian 

constitutions which formally recognise legal pluralism in their countries, although non-state 

justice operates in many of them especially in more rural areas (Das and Maru, 2011; Lau, 

2002; Röder and Shinwari, 2015; Tanguay-Renaud, 2002; Shukla, 2015; Wardak and 

Braithwaite, 2013). Legal pluralism in Asian countries is frequently rooted in three pillars: state 

law, Islamic law, and customary law. In Indonesia, for example, the majority of the population 

recurs to adat (customary) law to resolve disputes (Isra, Ferdi and Tegnan, 2017). There, 

indigenous systems of justice are given binding authority to resolve disputes by Dutch and 

British-imposed law:  

‘Villages, shall be units of law based society having the authority to regulate and take 

care of the interests of the local communities on the basis of local origin and customs 

recognized within the national administration system and being located in a regency 

area.’ (Republic of Indonesia, 1999, Art. 1.o)  

The constitution also recognises Islamic law, which jurisdiction is limited to family issues, 

namely marriage, divorce, and inheritance, and its decisions are subordinated to the authority 

and decisions of the Supreme Court (Isra, Ferdi and Tegnan, 2017). However, Indonesia lacks 

a legal or constitutional framework which sets out how disputes between the different systems 
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of justice will be decided, and no laws specify which disputes indigenous justice is permitted 

to resolve. In addition, although it seems that the Dutch-British imported system of justice 

“dominates” indigenous justice (Isra, Ferdi and Tegnan, 2017), scarce research exists today to 

show to what extent that happens and thus, to identify the forms of the relationships between 

the different local justice systems. 

 

In Afghanistan, India, Pakistan, and Bangladesh, as shown in chapter 2 of this thesis (see 

subsection 2.8.4), indigenous justice mechanisms are used by the majority of the population to 

resolve both civil and criminal cases, even though their state legal standing is null (Das and 

Maru, 2011, Galanter, 1972; Lau, 2002; Meininghaus, 2007; Wardak, 2019). In India and 

Pakistan, the governments delocalised civil/common law based courts in more rural areas in 

the attempt to connect the local tradition to state law by imposing village courts over traditional 

practices of conflict resolution (Das and Maru, 2011). State-authorised processes, however, are 

more complex, often more expensive, slow, and less accessible than informal traditional courts, 

which remain the prevalent form of local justice there (Das and Maru, 2011). This also 

happened in Bangladesh, a country which features a wide spectrum of legal pluralism, 

consisting of mechanisms for conflict resolution ranging from the most informal traditional 

courts, or shalish, to the formal judiciary (Das and Maru, 2011). Although the shalish is well 

accepted and commonly used in rural areas by the local population, it is not formally recognised 

by Bangladeshi state law (Das and Maru, 2011). Bangladeshi state law, however, recognises 

NGO facilitated shalish and village courts, which operate halfway between the shalish and 

state courts. The NGO facilitated shalish is a justice mechanism of conflict resolution based on 

the values and practices of traditional shalish but supported by international NGOs, which have 

reformed it to make it more equitable for women and respectful of human rights (Das and 

Maru, 2011). The village courts are civil law based courts operating at the village level. This 

form of legal pluralism is often claimed to cause “forum shopping”, hence criticised because it 

generally leads disputants to run to the forum which is most likely to favour their position 

(whether this can be agreed by the two parties), encouraging litigation over cooperation in the 

resolution of disputes (Pimentel, 2011).  

 

In Afghanistan, two main justice systems, state law based on the civil law tradition and Islamic 

jurisprudence, combine with non-state justice institutions, including traditional village jirgas 

or shuras, to resolve local conflict and deal with offences (Wardak, 2019). The relationships 

between these systems of justice are complex. To start with, Meininghaus (2007) explains that 
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the role of Islamic law in the Afghan legal system is not entirely clear: while the constitution 

provides that no single law can contradict Islam, there is no mention of a distribution of 

legitimacy. This means that boundaries between Islamic and civil law jurisprudence are not set 

and thus it is unclear which takes precedence over the other and in which cases (Meininghaus, 

2007). Furthermore, although customary law represents the forum where the majority of 

conflicts in Afghanistan are resolved, the constitution does not recognise its legitimacy (Lau, 

2002; Meininghaus, 2007). This has led the Taliban judiciary to step up and amalgamate local 

consensus (Wardak, 2019). In 2010, after failed attempts to further rule of law standards in the 

country by the incorporation of tribal justice into the state justice system, the Afghan state 

backed by international forces undertook a fierce repression campaign against the Taliban 

justice system, which at the time was operating a parallel legal system recognised as legitimate 

only by the local rural communities (Swenson, 2018). Such a campaign achieved little, as up 

until the Taliban takeover on August 2021 state justice remained inefficient and corrupt, and 

tribal conflict resolution mechanisms remained the forum of choice for many Afghans 

especially in Pashtun tribal areas (Wardak and Braithwaite, 2013). Up until the Taliban 

takeover, the relationship between the civil law based and the Taliban system of justice was 

still one characterised by a fierce combative struggle in Afghanistan, whereby the former tried 

to suppress Taliban tribal courts, which on their hand struggled against a system seen as corrupt 

and illegitimate by the local population (Swenson, 2018). This led to situations where human 

rights were unprotected or abused, and for this, hybrid frameworks were developed to create 

dialogue between state and non-state justice providers (see Wardak, 2019). As Forsyth (2009) 

argues, switching from types of relationships as defined by model 1 to, for instance, those at 

model 4 or model 5 of her framework, might have resulted in increased autonomy and cultural 

acceptance of the authority of local leaders, which might have led to an increased popular 

legitimisation of state justice mechanisms, access to justice, and decreased breaches in human 

rights. Under Taliban rule it is now obscure what the future situation will be. 

 

It is clear that in many countries in Asia, as well as in Africa and Latin America, legal pluralism 

takes on different forms, and the relationships between different systems of justice is not neat 

and straightforward. This is, for example, clearly represented by the situations of India, 

Pakistan, and Bangladesh where, using Forsyth’s framework (2009), “deeper” practices of 

legal pluralism can be identified. In these states some indigenous communities resolve disputes 

and offences outside the state system and whilst these are not officially recognised there does 

seem to be a tacit acceptance of those practices especially where the state does not have the 
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force (or the will) to intervene and suppress them. Nonetheless, in Bangladesh the state actively 

encourages conflict resolution grounded in customary law whereby it incorporates indigenous 

conflict resolution practices within international NGOs. This is very close to what Forsyth 

(2009) defines as the complete incorporation of the indigenous justice system by the state 

(model 7). The main downside of such an approach is that this seems to generate further 

alienation of the local people from the state system, leading to the formation of non-state justice 

mechanisms for conflict resolution and a further separation and lack of dialogue between the 

state and non-state institutions, with interrelated issues. 

 

[3.7] Benefits and drawbacks of adopting an international framework of legal pluralism 

The recognition of the authority of indigenous justice to operate legitimately allows for a wider 

access to justice in many countries worldwide, whereby indigenous people can resolve local 

conflict in a system of justice which they recognise as legitimate, and which is often cheap, 

quick, and immediately accessible. This chapter explained that the main rationale behind the 

rule of law is to safeguard people against arbitrary governance, ensuring that they are governed 

by clear, known, and accepted rules (see section 3.4). In many countries, however, international 

powers have imposed civil/common law justice systems, which are built on values and 

principles considered by many as foreign and arbitrary (Webber, 1993). It is for this reason that 

international developing agencies including the World Bank and the United Nations 

Development Program (UNDP) have started to refer to “informal” (or indigenous) justice as 

pivotal towards the efficacy of the rule of law (Tamanaha, 2015).  

 

However, critiques of legal pluralism stress that in many countries traditional justice provisions 

often clash with constitutional guarantees, in the specific human rights (Cooper, 2018). It is 

argued that legal pluralism, by legitimising customary standards, allows for the reiteration of 

patriarchal and gender-biased traditional practices, where constitutional rights are not respected 

(Cooper, 2018, Pimentel, 2011). As this work will show, this is a central issue of legal pluralism 

in Bolivia. The question that Western scholars put forward centres on the dividing line between 

recognising indigenous self-determination as part of a system of legal pluralism and the limits 

set to that indigenous self-determination. This is particularly problematic in a context where 

indigenous people find it hard to recognise the primacy of a Western style legal framework in 

which they are supposed to be working, such as in Bolivia. As this chapter has reported (see 

section 3.6), policies of legal pluralism worldwide show that that dividing line currently lies 
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on the integration of indigenous standards only when subordinated to Western ethics. However, 

this thesis will demonstrate that there are many cases, such as aymara indigenous communities 

in Bolivia, where indigenous worldviews seem necessary to promote not just group but 

individual self-determination and wellbeing. 

 

This chapter has shown that a common feature of legal pluralism in all the countries reviewed 

above is that legal pluralism is always characterised, to different extents, by the domination of 

civil/common law or European imported ideals and values over the indigenous ones. Latin 

American countries seem to show this to the least extent when compared to the others. The 

constitutions of Colombia, Ecuador, Peru, and Venezuela clearly state that indigenous and non-

indigenous jurisdictions enjoy equal status under the constitution. In addition, local 

constitutional courts are equivalently composed of indigenous people and civil law 

representatives. This implies the equal participation of the indigenous and the non-indigenous 

people into the exercise of jurisdictional functions. Clearly, however, constitutional law must 

be considered as part of Western imported law in that it shapes, especially through the 

definition of human rights, indigenous law. Indigenous law, to formally perform its functions, 

must abide by constitutional provisions and, consequently, it is subordinated to constitutional 

standards, which are of Western origin. For this, it is important to specify that constitutional 

provisions make the relationship between civil/common law based and indigenous justice 

systems unequal, whereby the former dominates the latter. This domination is more vividly 

visible in African countries, where Pimentel (2011, p. 75) argues that legal pluralism is often 

characterised by a ‘superior state’, whereby state institutions often trump the customary ones 

mainly through the power of appellate review. Furthermore, it reaches its uppermost extent in 

Asia, where indigenous justice is often not even centrally recognised by the state unless it is 

totally controlled by state mechanisms.  

 

While it is important for the goals of this thesis to use a framework of legal pluralism, it must 

also be recognised that Forsyth’s framework (2009) imposes a perspective of Western 

domination on the interpretation of legal pluralism. Forsyth in fact imposes the domination of 

Western views of power by perceiving legal pluralism as the need to bow to a state centred 

focus. As discussed in section 3.5, Forsyth’s framework (2009) assumes the response of the 

civil/common law based system of justice (in the framework being the “state”) towards the 

indigenous system of justice as the defining feature of the relationship between the two. The 

issue is such that when Western scholars try to develop a framework of legal pluralism, they 
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constantly undermine the power of indigenous justice and do not recognise the indigenous 

worldview as culturally/morally equal to the Northern/Western one. However, this thesis will 

demonstrate that indigenous justice, at least in Bolivia, especially when practised outside the 

state recognition, is actually imposing its dominance by it being used and accepted by the 

people. For this, by adopting an epistemological stance grounded in Southern Criminology 

(Carrington et al., 2015), which will be introduced in the chapter that follows, the present thesis 

contends that international literature imposes a perspective of Western domination on the 

interpretation of legal pluralism. It also reiterates that, for the reasons above, the international 

narrative on legal pluralism necessitates “changing lenses”. This issue is discussed in depth in 

chapter 7. 

 

Nonetheless, the use of Forsyth’s framework (2009) responds to critics of legal pluralism which 

identify as one of its main drawbacks the lack of a framework in answer to the question of how 

legally pluralistic systems relate and inform one with another (see Berman, in Forsyth, 2009). 

In fact, much research in the literature is limited to the study of the legal framework of countries 

worldwide while only a few studies analyse empirically normative frameworks to understand 

the interplay between the local indigenous and non-indigenous systems of justice. One of the 

aims of the present work is to widen such literature. The use of Forsyth’s framework (2009) 

will help to describe and discuss how legal pluralism is normatively structured in Bolivia and 

how it practically works in the aymara indigenous system observed. 

 

[3.8] Concluding thoughts 

Legal pluralism is a worldwide phenomenon. It refers to a situation in which ‘two or more legal 

systems coexist in the same social field’ (Merry, 1988, p. 870). This thesis focuses on legal 

pluralism as a condition of plural normativity in law and order, especially when this is 

concerned with the types of relationships between indigenous and civil/common law based 

systems of justice in a country. This chapter examines the situation of many countries in the 

world that feature legal pluralism. The objective is to provide for a wider comparative 

framework, drawing on Forsyth’s study (2009), that will be used later in this work to 

contextualise and analyse the results of fieldwork conducted into legal pluralism in Bolivia. 

This chapter shows that many countries worldwide feature legal pluralism to different extents. 

For example, the constitutions of many African and Latin American countries, in particular 

Bolivia, Colombia, Ecuador, Ethiopia, Peru, South Africa, South Sudan, and Venezuela, 
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recognise indigenous justice as a legal mechanism to resolve conflict in more rural areas 

(Aneme, 2015; Bond, 2007; Diehl, Arol and Malz, 2015, Opasina, 2017). The need to preserve 

indigenous customs after a past of fierce colonisation, the incapacity of the states to reach all 

the areas of the territories, the need to respond to international obligations and the improvement 

of rule of law standards are all factors which played a central role in the confirmation and 

formal recognition of legal pluralism there (Bond, 2007). Countries in Asia, for example India, 

Pakistan, Bangladesh, and Afghanistan, do not formally recognise indigenous justice, although 

this is cemented in the cultural practices of local people who widely recur to it to resolve 

conflict in more rural areas.  

 

Thus, different countries in the world shape the relationships between indigenous and non-

indigenous systems of justice in different ways, but more importantly, this chapter shows that 

legal pluralism takes on distinctive and, sometimes, diametrically opposed forms in different 

areas of the same countries. More specifically, legal pluralism in Latin America, with the 

exception of Bolivia which this thesis will analyse further, seems to be best represented by 

model 5 of Forsyth’s framework (2009). However, although that model describes well the legal 

framework that sets legal pluralism in those countries, it is not sufficient to account for all the 

forms of the relationships existing between the local indigenous and the civil law based systems 

of justice. In each of those countries, rather, these seem to fluctuate between those described 

by model 1 and 5 of Forsyth’s framework (2009). In many Latin American countries, local 

constitutions grant indigenous justice exclusive jurisdiction in defined areas. However, the lack 

of any norms to decide how disputes between the local plural jurisdictions will be resolved 

seems to result in the civil law based systems of justice to be sometimes disregarding and 

overturning the autonomy granted to indigenous institutions. This can be vividly seen when 

indigenous representatives are prosecuted for exercising their constitutional rights, that is for 

resolving conflicts (see subsection 3.6.1).  

 

In Africa, and particularly in South Sudan and South Africa, indigenous systems of justice are 

formally recognised by the local constitutions and given exclusive jurisdiction within defined 

areas. In some cases, particularly in civil law cases, the local civil/common law based systems 

of justice also absorb indigenous mechanisms of conflict resolution, exhibiting a relationship 

very close to that described by Forsyth (2009) as model 6. Again, given the lack of laws or 

procedures which decide how jurisdictional disputes between the civil/common law based and 

indigenous jurisdictions will be resolved in Ethiopia, South Africa, and South Sudan, more 
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hostile and repressive relationships might arise between local civil/common law based and 

indigenous systems of justice. Hence, legal pluralism in those countries cannot be explained 

by only one model or framework, but the relationships between their systems of justice 

fluctuate between those described in models 1 and 6 of Forsyth’s (2009) framework.  

 

In Asia, the situation differs especially whereby the indigenous justice mechanisms are widely 

not recognised, if not when totally absorbed by state practices as in the cases of village courts 

in India and Bangladesh. Sometimes, they are even actively suppressed by the civil/common 

law based system of justice, as was the case in Afghanistan. Again, the forms of the 

relationships between the indigenous and the civil/common law based systems of justice in 

Asian countries are not explained by one model, but oscillate between those described by 

models 1 and 7 of Forsyth’s (2009) framework. This thesis will show that also in Bolivia 

different areas of the country feature different forms of relationships between the indigenous 

and the civil law based systems of justice. To better describe them, chapter 7 will draw on and 

further elaborate the framework proposed by Forsyth (2009). 

 

The next chapter moves on to explain in detail how I investigated indigenous justice in 

Lagarate, the aymara indigenous community observed, and, more broadly, legal pluralism in 

Bolivia, namely the methodology used in this study. 
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Chapter 4 – Methodology 
 

[4.1] Introduction 

This chapter outlines the methodology employed in this research to explore the reality and 

outputs of legal pluralism in Bolivia, and to understand how indigenous people deal with 

conflict/crime in some of the country’s rural regions.  

 

Bryman (2012) suggests that researchers should conduct qualitative research in those contexts 

where very few data are available on specific subjects. The lack of previous research on 

Bolivian indigenous justice and the shortage of studies on its hybrid justice structure were two 

of the underpinning reasons for both the present research and the choice of the methodological 

approach. I conducted fieldwork between September and December 2018 in Bolivia in the La 

Paz department. This involved a qualitative multi-method approach. Brewer (2006) and Patton 

(1999) explain that the use of a variety of methods adds value to research findings as they 

cross-validate and cross-fertilise each other. In fact, while social phenomena are socially 

constructed and, therefore, establishing the “truth” is improbable at the least, a multi-method 

approach allowed me to rely on different perspectives, so that cross-validation increased the 

credibility of the research findings. In particular: 

• I spent 45 days in the city of La Paz concentrating on the study of indigenous justice 

and legal pluralism in Bolivia. There, I conducted 24 in-depth semi structured 

interviews with relevant professionals and stakeholders. Professionals are local people, 

mainly social workers or paid workers with NGOs, whose professions mainly focus on 

the implementation of modern restorative justice in the city of La Paz. Stakeholders are 

those who have a clear and highly identifiable function in Bolivian society, such as 

deputy-ministers and justice executives.  

• I lived for another 45 days in Lagarate, an aymara (see appendix A on page 264) 

indigenous community in the La Paz department of Bolivia, where I conducted a 

focused ethnography (Knoblauch, 2005). This involved me acting as a participant 

observer inside the community, where I also conducted 7 in-depth semi structured 

interviews with some of its members (one additional indigenous member from a 

different aymara indigenous area was interviewed) and had many informal 

conversations with others. The official interviews were audio recorded. I also recorded 

personal perceptions and reflections after interviews and during observations in a field 
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notebook. All the other work was saved daily in a detailed research diary. This phase 

of the research was focused on understanding the actors’ experience of the use of local 

mechanisms to resolve disputes and how important they believe this type of process is 

to ensure they live in a just society. It also allowed first-hand observation of the 

indigenous system of justice and its daily relationships with the civil law based justice 

system. 

 

Specifically, I chose to conduct a focused ethnography to complement and enrich the data 

gathered using interviews. As section 4.8 below will show, the focused ethnography enabled 

me to immerse myself in the indigenous community, so that I could capture behaviour in the 

context of everyday life. As Becker and Geer (1957) highlight, the use of a focused 

ethnography allows one to untie theoretical inductions from the participants’ interpretation of 

reality as a social group. Also, as this chapter will reveal, once in the indigenous community I 

realised how hard it was to get information from the local people. However, my continuous 

presence there led me first to build a rapport with participants, and interview or converse with 

them at a more meaningful level (for my research) only at a later stage. By taking time to build 

trust I was eventually able to acquire more detailed, meaningful, and deep information.  

 

This chapter will first report in section 4.2 the research focus and objectives, and then in section 

4.3 the research questions. It will then discuss in section 4.4 the epistemological stance 

underpinning this study, and will move on with section 4.5 to a discussion of how access to 

participants and to the aymara indigenous community was achieved. Sections 4.6, 4.7, and 4.8 

will provide a more detailed account of the research methods employed, with focus on their 

use, explanation, and justification. This chapter will then move on with section 4.9, which 

addresses issues concerning the use of multiple languages when conducting qualitative 

research, and with section 4.10, which outlines how data collected was eventually analysed. It 

will finally conclude with section 4.11, which reviews the ethical considerations that were 

presented to the University of South Wales to gain permission to conduct the study. Limitations 

to this study will then be discussed in chapter 8. 

 

[4.2] Research focus and objectives 

This thesis reported (see chapter 1, section 1.1) that Bolivia is set by its constitution as a 

‘Plurinational [...] State’ founded on ‘juridical […] pluralism’ (Constitution of Bolivia, 2009, 
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Art. 1). This means that the country is administratively subdivided into rural areas (indigenous 

communities) and cities, which are drawn together to form the State of Bolivia. The 

constitution recognises the legal autonomy of those rural areas when it comes to responding to, 

for example, less serious criminal behaviour committed within their legal territories. This is 

not replicated in the cities, where the civil law based system of justice (see appendix A on page 

264) takes effect.  

 

With that in mind, the present research has two main objectives, which were introduced in 

chapter 1 (see section 1.2). First, it focuses on the study of an aymara indigenous community 

in the department of La Paz. Given the dearth of existing research on indigenous justice both 

in Bolivia and Latin America, this study will provide much needed data. It examines local 

mechanisms and standards of conflict resolution, and reveals the interrelations (if any) between 

these and Western practices of restorative justice. Second, it analyses legal pluralism in Bolivia 

discovering and explaining the extent to which indigenous justice fits with justice more 

generally in the country, that is, if at all, “plurinational” justice unites indigenous and other 

groups in Bolivia. This is especially important as comparative literature on legal pluralism in 

Bolivia is limited to the analysis of its constitution; there are currently no studies on how legal 

pluralism plays out in the country. 

 

Thus, first, this study aims to describe indigenous justice in Bolivia and to acknowledge its 

relevance to the practice of restorative justice in contemporary Western society. The findings 

reveal the strengths and weaknesses of both practices and suggest how each might be enriched. 

In fact, this thesis demonstrates that there are very superficial interrelations between indigenous 

and restorative justice, as these are profoundly different. As the next section will discuss, this 

thesis embraces a Southern Criminological (Carrington et al., 2015) approach to epistemology, 

and contends that the Western practice of restorative justice is not intrinsically or truly 

restorative, a finding which might lead to a new understanding of restorative justice. This thesis 

finds the more Southern or indigenous meaning to restoration, that is restoration of social 

harmony rather than just the resolution of the dispute between “victim” and “perpetrator” when 

this refers to conflict/crime resolution in any society. Building on the aymara indigenous 

justice tradition, this thesis identifies as being “restorative” those practices that aim to restore 

and re-work social relationships towards resolving both conflicts and their underlying causes, 

and to promote equilibrium between members of society. These issues were introduced in 

chapter 2 (see section 2.9) and will be further discussed in chapters 5 and 7. 
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Second, this thesis considers whether legal pluralism in Bolivia genuinely respects indigenous 

justice or whether it largely implements centralised rule of law standards. For example, no 

research today has been conducted to reveal the extent to which, if at all, indigenous justice is 

compatible with constitutional law and thus, if state defined human rights are respected within 

indigenous communities, and, if they are not, what happens. One of the objectives of this 

research is to cover this gap in knowledge. Building a sustainable legally pluralistic state 

concerns enhancing a purposeful and equal coexistence between cultural and juridical systems 

that cohabit in the same geopolitical area. As this thesis will discuss, the ability of a state to 

function justly and effectively is a matter of: cultural inclusion, equitable co-living of different 

cultures, death or life for millions of people in the world, and it has a radical impact on the 

quality of life of millions more (Swenson, 2018). Establishing a sustainable and viable state 

justice system is fundamental to the success or failure of state-building efforts. Given the 

central importance of indigenous justice, as often the dominant form of legal order especially 

in developing countries (Albrecht and Kyed, 2010; Tamanaha, 2015), it is important to 

understand its forms and to study its implications. Within this debate, a standpoint grounded in 

Southern Criminology (Carrington et al., 2015) is needed to undermine and question the 

Western/Northern discourse on legal pluralism. This thesis in fact contends that present 

Western/Northern narratives impose a perspective of Western domination on the interpretation 

of legal pluralism. These issues were introduced in chapter 3 (see section 3.7) and will be 

further discussed in chapters 6 and 7. 

 

[4.3] Research questions 

The qualitative multi-method approach employed in this study pursues the objectives outlined 

above by answering the following research questions: 

1. What is indigenous justice in Bolivia? 

a. What is the policy of indigenous justice in Bolivia in terms of historical 

development, organisation, and implementation?  

b. How effectively does indigenous justice in Bolivia resolve conflict?  

c. How can the indigenous justice process in Bolivian communities be described? 

2. What are the interrelations between indigenous justice in Bolivia and Western 

definitions of restorative justice? 

a. What can modern restorative justice learn from indigenous justice in Bolivia? 
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b. How can Bolivian indigenous justice be enriched? 

3. How does legal pluralism operate in Bolivia? 

a. What are the relationships between the indigenous and the civil law based 

system of justice in Bolivia? 

b. How do indigenous justice and justice more generally in Bolivia fit together? 

 

[4.4] Epistemological considerations 

The present thesis understands the importance of positioning research in a selected paradigm 

(Creswell and Plano Clark, 2007). A research paradigm is understood as ‘a deeper 

philosophical position relating to the nature of social phenomena and social structures’ (Feilzer, 

2010, p. 7). To respond to the present research questions (see section 4.3 above), this thesis is 

embedded within a constructivist paradigm. In constructivism, the ontological stance is a 

relative one, where reality is viewed as subjective and truth as different for each individual 

(Johnson and Onwuegbuzie, 2004). Thus, the researcher aims to capture the different 

participants’ understandings of the phenomena which are objects of research. In this case, 

epistemology, that is the nature of knowledge, is grounded on closeness between the researcher 

and participants, in the participants’ social world, and the production of knowledge is 

considered as both the result and the source of deep social practices of tribal commonality 

(Arrigo and Williams, 2006). 

 

Specifically, this thesis embraces a Southern Criminological (Carrington et al., 2015) approach 

to epistemology. Given the research objectives (see section 4.2 above), it is assumed that only 

by aligning the research epistemological stance with a Southern Criminological approach, is it 

possible to capture participants’ definitions of reality, law, and order, whose notions have been 

mainly developed in Western context of knowledge and research. Recognising the misbalance 

of knowledge production in the field is key to shed light on the relationship of power between 

Western ways to understand the world and social phenomena occurring in the Global South 

(Carrington et al., 2015). An epistemological approach based on Southern Criminology aims 

to both show and elucidate those power relations, which privilege assumptions, values, 

criminological theories, and norms of the Global North. The Southern Criminology perspective 

then both permits and requires the researcher to describe local indigenous points of view and 

worldviews using local eyes, words, and understandings, as this thesis aims to achieve. 
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A critical point that this thesis will discuss in chapter 5 is that which involves indigenous 

understanding of conflict and conflict resolution, and how these is differently conceived in 

Western society. It is assumed that in social contexts where the individual sense of self is 

grounded in the familiar or communal dimension (as those studied in this research), conflict 

and conflict management might be understood differently from meanings ascribed to a Western 

individualistic perspective (for more details refer to section 2.6). From this, many concerns 

follow. For example, although the Bolivian Constitution (2009) formally recognises 

indigenous and non-indigenous jurisdictions on an equal standing, the imposition of Western-

based constitutional provisions on indigenous justice should be considered as part of a wider 

colonial discourse which distinguishes what is morally right to what is not. That discourse is 

reinforced when one takes account of the fact that despite the fact that over 40% of the 

population do not speak Spanish there is no legal status given to the indigenous languages 

within the constitution, there is an expectation that Spanish is the language of Bolivia. 

Furthermore, chapter 6 will show that it happens in Bolivia that indigenous people, who often 

do not know what state-defined human rights are, disattend constitutional provisions, and are 

punished for that by the centrally enforced civil law system of justice, although this should not 

happen under constitutional law. Chapters 5, 6, and 7 will discuss that the issues above 

(alongside others) contribute to the perpetuation of Bolivian local minority groups’ 

marginalisation, reiterating the external perspective of them (or judgement of them) as unfit 

within the state normative framework. As chapter 7 will discuss, this is in strong contrast with 

the purported goals of a legally pluralistic state such as Bolivia, which rather than placing 

indigenous groups within a colonial narrative of cultural oppression should promote cultural 

dialogue of the civil law and the indigenous realities towards a more equitable co-existence 

and mutual respect.  

 

Another key object of this thesis, which was introduced in chapter 2 (see section 2.9), is that 

which involves the interrelations between indigenous justice and restorative justice. This thesis 

will show that aymara indigenous practices of justice are truly restorative. This is so because 

their goal in conflict resolution is the preservation of the community’s stability and peace 

disturbed by conflict, thus the restoration of social cohesion and of the relationships between 

members of the indigenous community. Hence, drawing on the indigenous tradition, this thesis 

understands justice as being intrinsically restorative where it aims to restore and re-work social 

relationships towards resolving both conflicts and their underlying causes, and to promote 

equilibrium between members of society. Clearly, however, “equilibrium” and “social 
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cohesion” are culturally informed concepts, which, in many indigenous areas worldwide, are 

grounded in more “republican” values (Braithwaite and Pettit, 1990) and in the notion of group 

rights (for further details see section 2.7). Accordingly, as chapter 7 will further discuss, those 

Western scholars who label indigenous justice as a (individually) coercive – and thus non-

restorative – practice of justice (see Bottoms, 2003; Klein, 1978, in Weitekamp, 1999), ignore 

or underestimate the republican and collectivist stance on which this is based, which informs 

local cultural conceptions of equilibrium in society and thus, of restoration. Hence, this thesis 

argues that a restorative practice of justice is not one which is necessarily built on the liberal 

political philosophy and Western morality, but one which goal is always to protect and restore 

the worldview on which it rests. This thesis will demonstrate that, by accusing indigenous 

justice of being non-restorative, Western scholars place indigenous justice within a narrative 

of Northern/Western domination. These issues will be discussed in depth in chapters 5 and 7 

of this thesis. 

 

For all the reasons above, it becomes paramount to employ a Southern Criminological approach 

to the study of indigenous justice and legal pluralism that this research carries out. This avoids 

generating knowledge that reproduces and reinforces asymmetrical power (and 

understandings), it emancipates indigenous justice from implicit assumptions of what is 

morally right, and poses alternative non-hegemonic discourses. Thus, Southern Criminology is 

the epistemological stance by which this thesis will investigate conflict resolution at Lagarate, 

will analyse the relationship between constitutional or Western-based law and indigenous 

justice, will propose a new understanding of “restorative” justice, and will contribute to the 

international debate on plural normativity in the area of law and order.  

 

The next section will discuss how I secured access to the participants of this research. Although 

it will discuss this on a mere practical stance, I am aware that the access eventually negotiated 

might only be partial, as results of fieldwork depend on the extent to which participants decided 

to open and show their own world to the researcher, and on the ability of a Western citizen to 

grasp non-Western significances. 

 

[4.5] Access to participants and the community 

I started to secure access to participants a few months before starting the PhD. In 2017, after 

the completion of my master’s degree, I started to work on my doctoral research proposal and, 
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to this end, I contacted Progettomondo.mlal. This is an Italian NGO established in Bolivia 

around the 1960s to create a support network for volunteers in Latin America. Today this NGO 

also trains professionals in the justice system in restorative justice practices. In 2017, they 

hosted me in La Paz for three months, where, in exchange for voluntary activities, I had the 

chance to complete my research proposal while getting to know potential participants and 

gatekeepers.  

 

My travel to Bolivia in 2017 was key to the formulation of my ideas for a PhD and to the way 

in which I wrote the research proposal that I then submitted to University of South Wales 

(USW). Also, it was key as it allowed me to establish contacts with the local people who later 

took part in the study as either participants or gatekeepers. In fact, once I was back in Europe, 

I continued contacts with Progettomondo.mlal and some of the people I met while doing 

volunteering, and this eventually facilitated the collection of my research data.  

 

My original proposal suggested some quantitative research to supplement the qualitative. Once 

I started to study at USW, I realised the impossibility of conducting any type of quantitative 

research given the complete lack of empirical data on both indigenous justice and on the actual 

policies of “plurinationalism” in Bolivia. The concepts and parameters of the ideas needed to 

be studied and set before any quantitative study could be contemplated, so my research changed 

to an entirely qualitative and largely ethnographic piece of work (see later in this chapter). 

 

Eventually, in September 2018 I flew back to La Paz for the PhD data collection, where 

Progettomondo.mlal backed and supported my fieldwork. They provided me with a house to 

stay and access to potential participants, and expected nothing in return. Their reputation in the 

area and the way they are embedded into the community was also a guarantee of my safety and 

facilitated my acceptance as they and their volunteers are trusted and embraced by the local 

people. The whole research process relied on my knowledge of different languages, Spanish 

and Italian, which led me to contact Progettomondo.mlal first and, secondly, to establish solid 

relations in Bolivia (language is discussed in detail in section 4.9). 

 

Not everything, however, was smooth and straightforward to organise. For example, a few days 

before departure, I received a call from the director of Progettomondo.mlal in Bolivia, who 

was meant to be the pivotal gatekeeper for my fieldwork. He told me that after 20 years in La 

Paz he had decided to move to Africa for a different project. Thus, I was left in the hands of 
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his deputy, Abramo (participant pseudonymised), who today is the head of 

Progettomondo.mlal justice project in Bolivia (for a breakdown of participants, who have all 

been pseudonymised, with roles and functions, please refer to table 1 on page 85). The day 

after my arrival, Abramo invited me to the Department of Justice in La Paz. There, a meeting 

was planned with professionals in the justice sector to outline different research projects on 

juvenile conflict and crime within indigenous communities in Bolivia. This gave me the 

opportunity to get my project known in the formal environment and to meet some stakeholders 

and professionals who later agreed to participate in this study. This is a note in my diary of that 

day: 

05/09. The general impression is that the people I have met so far are reluctant to 

communicate to foreigners when it comes to local matters. For this, talking to Abramo, 

we agreed to use my research to encourage stakeholders to participate, in the following 

way. The Department of Justice is about to start a research project on juvenile crime 

within indigenous communities in Bolivia. The aim is twofold. First, they want to find out 

what types of criminal behaviours are committed by young people within indigenous 

communities and the associated risk factors. Second, they aim to reveal whether those 

communities’ practices of conflict resolution are based on restorative values. My role 

becomes clear as the results of my research within the community accessed might be of 

some benefit to the Department of Justice in responding to that second goal. This means 

that the goals of the investigation I aim to conduct within the community overlap with the 

interests of the Department of Justice. In this way, my project has gained interest in the 

eyes of the Ministry, so that it seems now it will be easier to recruit stakeholders and 

professionals for interviews. 

 

[4.5.1] Access outside the community  

Therefore, the work I started in 2017 led me to build a close working relationship with Abramo, 

which in turn paved the way to meet and interview many of the participants of this study 

especially in the city of La Paz. 

 

For my period of data collection, I spent 45 days in the city of La Paz where I conducted 

interviews. These can be subdivided into two main groups: a) twelve interviews with 

professionals, who are mainly paid workers for NGOs and social workers; and b) twelve 

interviews with stakeholders, those who have a clear and highly identifiable function in the 
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Bolivian society, such as deputy-ministers and justice practitioners. For a breakdown of 

participants, with roles and functions, please refer to table 1 (on page 85). Generally, Abramo 

acted as an intermediary between me and those participants. He used to call them directly on 

the phone to outline the research and then, if available and if they agreed, he shared their contact 

details with me so that I could organise a meeting. Often, I had to chase them anyway, as even 

though they wanted to be involved they tended to postpone the interview or even to cancel it. 

I noticed that in the environment where I conducted my research in La Paz city, there is the 

habit to never say “no” to friends and acquaintances, as a sign of reliability. However, it occurs 

that somebody may not really want to respond to a favour. I therefore had to be very careful 

about “consent to participate” (see section 4.11). I soon discovered that “agreeing to 

participate” might well be meaningless and professionals found ways to refuse without ever 

voicing that refusal. For example, one day I was meant to interview the head of the office for 

human rights at the Plurinational State of Bolivia. Once I was in his office, he said that he had 

to pack for an imminent travel and asked if I could wait for him in the hall. However, he never 

returned, and he never picked up my phone calls from that day forward. Nonetheless, while 

waiting in the hall, I met with the head of human rights for indigenous people of that same 

office, who agreed to participate, and I was fortunate to record a long and fascinating interview. 

This taught me that opportunities for interview were very likely to result from unexpected 

circumstances. Many other times, my choice to work from different offices at 

Progettomondo.mlal (they have three in La Paz) led me to meet with professionals who were 

casually there at the same time, maybe for a greeting or for a quick check over paperwork, and 

through a chance encounter to interview them.  

 

[4.5.2] Access to the community 

A third group of participants, indigenous members of the authority or indigenous 

representatives, was accessed by different channels. During my first travel to Bolivia in 2017, 

I managed to make contacts with Regina (participant pseudonymised), a member of an aymara 

indigenous community, who is also member of the authority at the Lagarate-Illimani 

Federation (for a reconstruction of the community’s municipality structure see figure 5 on page 

114). As chapter 5 of this thesis will show, indigenous members of the authority are exponents 

democratically elected for seniority and trustworthiness by the indigenous communities’ 

populations. Regina proposed Lagarate for my study, an aymara indigenous community within 

the area of her authority. That community was not selected randomly, but on the basis of three 
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main parameters: culture, access, and safety. First, members at Lagarate share the Bolivian 

aymara indigenous justice culture, which is at the core of this PhD. Second, Regina guaranteed 

straight and stable access to the community. Third, Regina helped with data gathering and her 

presence was a guarantee of my safety during fieldwork. 

 

Regina and I worked closely to obtain formal permission by the aymara indigenous members 

to conduct research in their community. After a few meetings with the members of the authority 

of Lagarate, this was granted (see figure 3 above). That authorisation gave me the possibility 

to access the community for observation and interviews. In truth, this was a more symbolic 

gesture, as that document was never checked during my stay at Lagarate, and, as chapter 5 will 

show, many members there do not speak Spanish. The 8 indigenous members of the authority 

interviewed all belong to the federation of Lagarate-Illimani, except for one (for a breakdown 

Figure 3 - Formal authorisation to access the community (with translation) 
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of participants, with roles and functions, refer to table 1 on page 85). In addition, two of them 

are in charge of the administration of justice in the aymara indigenous community accessed. 

Chapters 5 and 7 will describe and analyse justice in the indigenous community. 

 

While waiting for authorisation, Regina introduced me to Benvenuto (participant 

pseudonymised), one of the members of the authority at Lagarate. Benvenuto acted as key 

gatekeeper for my empirical work in the indigenous local area. Once permission to conduct 

research at Lagarate had been granted, I travelled there, where Benvenuto welcomed me and 

brought me into his office. There, we removed a desk and placed a bed borrowed from one 

member of the community. Benvenuto gave me the keys to the room, which I kept until the 

end of my fieldwork, and told me to meet him the next morning in a community’s meeting 

house. The next day, in fact, all community members were going to congregate for the monthly 

communal encounter to discuss common issues and organise the collective life in the 

indigenous area. There, Benvenuto introduced me to the other indigenous members and 

clarified my role for the coming months. 

 

In the community, not everything worked out as planned. My initial goal was to recruit 

community members who had taken part in the community conflict resolution process as either 

victims or offenders and interview them. Once there, however, I realised that this was not 

possible. Members of the aymara indigenous community were always willing to participate in 

the study, however, they were reluctant to share information. During the first few days, I tried 

to interview community members. However, there were insurmountable barriers made of a mix 

of language and apparent inability to express concepts, that I interpreted as lack of trust, which 

always led me to interrupt dialogues and withdraw from an official interview. I discovered that 

in the community, many people do not speak Spanish, they use local languages, and many of 

them were shut to the “gringo”, or outsider, as they used to call me initially. For this, in 

agreement with my supervisors, I scrapped the interview guides, got rid of my recorder, and 

realised that informal conversations, which I documented into my field notes, might be more 

likely to provide me with rich data. Once the local people got to know me better, they started 

to be more open to formal documents and some even accepted to be interviewed in accordance 

with the initial script. This will be addressed in more details in section 4.8, which focuses on 

the data collection process at Lagarate. 
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Table 1 - Participants, roles, and functions 

No Pseudonym Role Function 

1 Amparo Stakeholder Judge in La Paz 

2 Arda Stakeholder Manager of a legal foundation  

3 Ceci Stakeholder 
Lawyer and penal mediator at an important social organisation 

in Bolivia 

4 Drago Stakeholder 
High-level political decision-maker responsible for justice and 

corruption at the State of Bolivia 

5 Luigi Stakeholder High-level political decision-maker in the Vice Presidency 

6 Marcelino Stakeholder 
High-level political decision-maker responsible for criminal 

justice 

7 Matrioska Stakeholder Lawyer at an important social organisation in Bolivia 

8 Nargi Stakeholder Former high-level political maker at the State of Bolivia 

9 Orazio Stakeholder 
High-level political decision-maker for the human rights of 

indigenous people at the State of Bolivia 

10 Silvio Stakeholder 
High-level political decision-maker responsible for indigenous 

justice at the State of Bolivia 

11 Yanita Stakeholder Coordinator between the Ministry of Justice and NGOs 

12 Abramo Professional 
Head of Progettomondo.mlal justice project in Bolivia and 

member of an aymara indigenous community 

13 Bartolina 1 Professional 

Former executive manager of the national confederation for 

indigenous women of Bolivia and member of an aymara 

indigenous community 

14 Bartolina 2 Professional 

Former executive manager of the national confederation for 

indigenous women of Bolivia and member of an aymara 

indigenous community 

15 Eraclito Professional High-level decision-maker for social policies in La Paz 

16 Juanito Professional Social worker at a juvenile detention centre in Bolivia 

17 Lanterna Professional Restorative justice facilitator in La Paz 
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[4.6] Sampling procedures 

The sampling method adopted for the three groups of participants, in line with the qualitative 

approach to this research, was a mixture of theoretical (Glaser and Strauss, 1967; van den 

Hoonaard, 2012), purposive (Patton, 2002), and sequential sampling (Bryman, 2012). 

Theoretical sampling involved me to collect and analyse data and to decide what data to collect 

18 Limpia Professional 
Co-manager of a post-penitentiary service in La Paz and 

member of an aymara indigenous community 

19 Marusca Professional Social worker in La Paz 

20 Matta Professional 
Lecturer at a university in La Paz and member of an aymara 

indigenous community 

21 Michela Professional Chief operator in prevention programs at Progettomondo.mlal 

22 Oliva Professional Restorative justice facilitator in La Paz 

23 Patty Professional Cultural operator at Progettomondo.mlal 

24 Raffaello Professional Restorative justice facilitator in La Paz 

25 Benvenuto 
Indigenous member of the 

authority 
Indigenous representative at the community of Lagarate 

26 Chiltu 
Indigenous member of the 

authority 
Former General Secretary at Lagarate Central  

27 Felice 
Indigenous member of the 

authority 
Indigenous representative at Lagarate-Illimani Federation 

28 Gaspare 
Indigenous member of the 

authority 
General Secretary at Coroico Central 

29 Irupa 
Indigenous member of the 

authority 
Chief of human rights at Imaraya Municipality 

30 Lambo 
Indigenous member of the 

authority 
Indigenous representative at the community of Lagarate 

31 Medico 
Indigenous member of the 

authority 
Indigenous representative at Lagarate-Illimani Federation 

32 Regina 
Indigenous member of the 

authority 
Indigenous representative at Lagarate-Illimani Federation 
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and where to gather them from, so that I could generate a theory out of those data (Glaser and 

Strauss, 1967). As mentioned above, I chose to collect data in Bolivia from an aymara 

indigenous community so that I could observe and understand their conflict resolution 

procedures. Also, in La Paz city I used to work at different days at the three offices of 

Progettomondo.mlal, where I knew I would come across professionals and, sometimes, 

stakeholders. “Theoretical” also meant that I collected data until “theoretical saturation” was 

reached, that is when ‘additional analysis no longer contributes to discovering anything new 

about a category’ (Strauss, 1999, p. 2). At the beginning of this study, I did not know how 

many people I would interview. Towards the final weeks of my fieldwork, while constantly 

consulting the research transcripts, I realised that nothing new was being learnt and therefore 

stopped recruiting participants. Also, I had time constraints in that Progettomondo.mlal could 

not support my research after December 2018. 

 

As van den Hoonard notes (2012), theoretical sampling allows to generate theoretical insights 

from particular places and groups of people, which in my case include the aymara indigenous 

community and justice practitioners in La Paz. For this, the sampling was also purposive, in 

that I selected participants in accordance with their suitability to answer the research questions 

(Patton, 2002). Nonetheless, I did not set a limit to the number of interviews to carry out, but 

further participants were sequentially added to the study to increase the understanding of the 

phenomena under the magnifying glass (Teddlie and Yu, 2007). In addition, I asked 

participants to suggest further relevant actors to be included in the study, by relying on a 

snowball sampling technique (Bryman, 2012). This was particularly useful with regards to 

stakeholders, who are very hard to know and access to. 

 

Purposive, sequential, and snow-ball sampling are mostly referred to as “non-probability” 

samples in the literature (Bryman, 2012). This means that participants are not selected 

randomly, but in accordance with their relevance to answer the research questions (Patton, 

2002). Also, non-probability sampling are techniques mostly used when the activities or the 

groups of the population studied are hidden from the larger society (Becker, 1963). This is 

certainly the case of the aymara indigenous community accessed. The main limitation 

associated with this sampling is that it is very unlikely that it is representative of the whole 

population, as not everyone has an equal opportunity to participate in the study (El Masri, 

2017). Nonetheless, this is in line with a more qualitative approach to research (Bryman, 2012): 

I am aware that it would be hardly possible to generalise over indigenous community justice 
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practices in Bolivia, given that there are hundreds of indigenous communities which recognise 

as part of 36 different cultural groups (for more details see chapter 1, section 1.1; limitations 

to this study will be discussed in chapter 8).  

 

[4.7] Interviews  

Research in the social sciences, especially qualitative research, involves researchers to 

reconstruct events by asking participants to think about how a certain sequence of occurrences 

evolved and led to a current situation (Bryman, 2012). For this reason, I conducted face-to-face 

in-depth semi structured interviews with stakeholders, professionals, and indigenous 

representatives, to explore the state policy of legal pluralism in Bolivia, and to understand how 

indigenous people deal with conflict. Also, I chose qualitative interviews because they provide 

for a useful way to learn about the world of others (Dumay and Qu, 2011), to collect data on 

the emic categories under analysis (for example: what do Bolivian people mean by 

“Plurinational State”? What do indigenous people mean by “justice”?), which cannot be 

observed (Silverman, 2006). According to Weber (1947), in fact, when researchers attempt to 

understand social phenomena, they need to comprehend the meanings and representations that 

social actors give to their actions when these are performed, and to do so they need to talk to 

them directly.  

 

Semi-structured interviews, in particular, are the most common of all qualitative research 

methods, because they are both flexible and standardised, and in this useful to disclose hidden 

aspects of particular phenomena (Dumay and Qu, 2011). “Semi-structured” means that the 

researcher prepares a list of questions to gather information on the main topics under analysis, 

referred to as the interview guide, but also that questions may not follow exactly on the pre-

established order. This is what happened to me especially while interviewing professionals, 

who were often originally from indigenous communities, and who used to refer to their own 

experiences when prompted to discuss the themes included in the interview guide. On those 

occasions, I never stopped participants to tell their stories, but, instead, I encouraged them to 

talk in-depth, and I recovered any missed question at a later stage. The aim of this is to induce 

the deepest responses from the interviewees, to evoke the richest content from them (Bryman, 

2012). Dumay and Qu (2011) suggest that different researchers may gather different 

information by asking the same questions to the same participants, and this is exactly why I 

chose semi-structured interviews, because they allowed me to drill down my research interests 
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by drawing out in-depth narratives from the interviewees. “In-depth” means, in fact, that the 

interview might be intensive in that it tries to explore as deeply as possible the view of 

participants on particular subjects, providing for much more detailed information compared to 

other data collection methods such as surveys (Boyce and Neale, 2006, in Bryman, 2012).  

 

Before my departure to Bolivia, I worked with my supervisors on the draft of the interview 

guides. After a few attempts, we were satisfied with a final version that comprised different 

sets of questions for stakeholders, professionals, and indigenous members. Eventually, I 

translated the final drafts into Spanish. The interview guides (in English) can be found in 

appendices B, C, and D (on pages 268, 270, and 274). As suggested by Kvale (1996, in Bryman, 

2012), in order to concentrate more on participants’ views and on the dynamics of the interview 

to prompt participants to talk in-depth, I asked all interviewees for their consent to be audio-

recorded (see appendix E and appendix F on pages 278 and 279 for a copy of the informed 

consent forms used). Fortunately, nobody refused. The 32 interviews conducted lasted on 

average thirty-nine minutes each. The length depended on how much participants were willing 

to respond and to share personal narratives, but also on the role they had: stakeholders talked 

on an average of thirty-eight minutes each, professionals of forty-five, and indigenous 

representatives of thirty-one. I started all interviews by asking questions concerning the role of 

the respondents and then, very general information on the topics of discussion. Only later in 

the interview did I drill down into the core issues. Using this approach allowed me to “break 

the ice” before asking the more complex questions. In general, participants were happy to share 

their expertise and opinions about their world with somebody who came from a different 

continent. Most often, interviews produced a positive atmosphere. This is also clear as 

participants, once having experienced the questions and therefore my role and research 

interests, often introduced me to other potential interviewees, showing their acceptance for the 

research.  

 

However, as noted above, only soon after arriving in the indigenous community I began to 

acknowledge the importance of story-telling and local experiences. So, I recognised a need to 

ask questions and/or listen to conversations or answers which did not necessarily exactly fit 

the interview schedule that I originally designed but enabled me to ascertain the information 

important to those interview schedules and therefore to my research. Similarly, many of the 

indigenous population preferred not to engage in a formal interview at all but preferred to talk 

more informally and to share their “stories” and experiences in a more ad hoc fashion. After 



 

 90 

discussions with my supervisors, I therefore began to take note from these conversations and 

include them as a rich part of my research data. Every participant verbally consented to have 

their view or story recorded in my diary. Asking about experiences or listening to “stories” was 

particularly important as it illustrated to me that the indigenous population thought more in 

terms of stories, of actual events rather than in terms of concepts. These stories taught me a lot 

about how indigenous people think and about the differences between their world concept and 

that of those who live outside the indigenous group. Learning that and understanding it led me 

to strive to understand them from within their own paradigm and not stamp on their experiences 

Western ideas of form or concept. This thesis therefore aims to understand what the indigenous 

population was showing me with their stories, to understand it from within their own reference 

system and then use that to question or test the Westernised concepts.  

 

[4.7.1] Interviews with stakeholders  

Stakeholders, such as deputy-ministers or chief justice executives, are those participants who 

had a clear and identifiable function in the Bolivian society at the time of the interview. 

Interviews to stakeholders allowed me to collect very specific data on the policies of legal 

pluralism and indigenous justice in Bolivia, from their historical development to their practical 

implementation. For these people the concepts contained in the interview schedules were 

familiar and therefore the interview schedules were used to shape the discussions. 

 

The interview guide that I used involved questions focused on specific aspects of the 

constitution and of the law, which I read thoroughly before starting data collection, and that 

relate to the phenomena under analysis. The aim was to gather an official account of such 

policies by those who are stakeholders and who, therefore, participate in their enactment, and, 

afterwards, to reveal the same stakeholders’ views on the implementation of those policies. 

The interview guide only involved open-ended questions, and it was split into three main 

sections. The first aimed to document each participant’s professional background and then, to 

introduce legal pluralism and to analyse how this more practically plays out in the country. The 

second set of questions was designed to focus more specifically on the indigenous 

communities, and therefore to gather the stakeholder’s view on indigenous justice and on how 

this fits in with justice more generally in Bolivia. The final section was dedicated to the 

constitution and to “plurinationalism”, in the attempt to provide for an historical account of the 

policies of legal pluralism in the country and to unfold the participant’s view on the actual 



 

 91 

implementation of those policies (a copy of the interview schedule with stakeholders can be 

found in appendix B on page 268). 

 

Generally, interviews were conducted at stakeholders’ working offices. These were, most 

often, very formal places, located in the city centre of La Paz, generally inside old buildings 

protected by local police forces. At the beginning, this used to leave me quite intimidated, but 

the order of questions in the interview guide allowed to first “break the ice” for both the 

interviewee and me. Also, as it was not easy to secure access to stakeholders, I interviewed the 

first one twenty days after the start of fieldwork. For this reason, I had already ameliorated my 

ability as an interviewer, as at that point I had already conducted a few interviews with 

professionals in more friendly environments. For this, the first interview with a stakeholder 

turned out to be smooth and mostly exhaustive. This is part of what I transcribed into my 

follow-up notes:  

25/09. I feel enthusiastic. The interview took place in his office, a very formal location. 

He was very proud of himself but quite welcoming as well. He answered all questions. 

In particular, he focused on the differences between indigenous and non-indigenous 

justice in resolving conflict. However, as he was born in an indigenous community, I 

feel I could have and probably should have got more about his own experience of 

indigenous justice. This is a note for the next interview. 

 

[4.7.2] Interviews with professionals 

I interviewed a total of twelve professionals, mainly paid workers for NGOs and social 

workers. These interviews were generally more straight-forward to organise than those with 

stakeholders, as I had already had the chance to meet many professionals during my first travel 

to Bolivia (see section 4.5). In general, professionals provided detailed information on 

indigenous communities, their justice system, and their opinions on the relationships between 

this and the civil law based system of justice. In addition, four of those professionals were (at 

the time of this study) members of aymara indigenous communities, and nine are originally 

from indigenous communities and only at a later stage of their life moved to urban areas. Thus, 

such interviews allowed me to collect subjective views on indigenous justice more generally, 

based on first-person experiences. These were particularly interesting as those participants had 

experience of both justice systems and thus their views were especially revealing of the 

difficulties and advantages of implementing a legally pluralistic legal framework in Bolivia. 
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For these people the concepts contained in the interview schedules were familiar and therefore 

the interview schedules were used to shape the discussions, although often they enriched 

interviews with personal stories which helped me to immerse in the indigenous viewpoint and 

interpret Western norms and principles from there. 

 

For this reason, I prepared a flexible interview guide, so that I could adapt the flow of the 

interview as much as possible to the participants’ background. This meant that, if a particular 

interviewee was born in an indigenous community, questions would have focused more on that 

particular community, while, if they were not, I would have prompted them to talk about 

indigenous communities and their justice systems in more general terms. For example, the 

questionnaire reads:  

 
Participants born in indigenous 

communities 

 

Participants not born in indigenous 

communities 

y) Can you describe what happens in your 

community after criminal behaviours are 

committed? 

 

z) Can you describe what happens in 

indigenous communities after criminal 

behaviours are committed?  

 

In this way, I was able to gather more general data on the indigenous justice system and first-

person experiences of the use of indigenous justice to resolve conflict. Differently from 

interviews to stakeholders, questions to professionals mainly concerned themes such as values, 

crime, and justice within indigenous communities, although also briefly touched upon the 

relationship between the two Bolivian justice systems. This is because many professionals were 

often not aware of specific aspects of the constitution or the law, and, therefore, I did not want 

to ask questions they could not answer. I preferred to concentrate on indigenous justice and on 

its similarities and differences with justice in the city, as this is something much more familiar 

to them, so that they could provide in-depth information about it as well as personal narratives. 

The interview guide only involved open-ended questions and it was split into three main parts. 

The first one aimed to gather information on the background of participants, with questions 

asked about their current profession and their past experiences. The second set of questions 

focused more on the meanings, characteristics, and structure of the indigenous community. The 

final part aimed to understand what indigenous people mean by crime and how conflict is 
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resolved within indigenous communities (for a copy of the interview schedule with 

professionals refer to appendix C on page 270).  

 

All interviews with professionals were generally conducted at Progettomondo.mlal offices. On 

one occasion only, I went to a participant’s house. In general, these were friendly environments 

where both participants and I felt comfortable (research ethics are examined in section 4.11). I 

conducted the first interview of my fieldwork (which was with a professional) on day six after 

my arrival. I was generally satisfied with it, even though I realised that I needed to improve 

quickly my ability to ask questions flexibly. For reasons of time constraints, in fact, I could not 

pilot the whole schedule before starting the data collection so utilised the first few interviews 

to hone the schedule. Data from the early interviews was included in the analysis as the data 

collected was important and useful, and the alterations to the schedule merely improved the 

data collection. Initially, given that Spanish is not my first language, I was worried that I could 

miss important information on which to prompt participants to talk in-depth. Fortunately, after 

listening to the recordings (also on the same day, after the interviews), I can say that this did 

not happen. While language was not a barrier, however, I realised that I occasionally asked the 

wrong question at the wrong time. This generally happened if I relied too heavily on the 

interview guide; it happened due to my lack of experience and confidence. Sometimes, when I 

listened back to the early interviews, I felt that I missed an opportunity for a better interview. 

I noted that in a reflective journal and quickly learnt from it and improved my technique. With 

experience my interview skills rapidly improved and the data collected picked up on all (or 

most of) the important information and nuances in the narratives of the interviewees. In only 

two cases did the early interview technique require correcting, and later on during fieldwork I 

returned to two participants and conducted short re-interviews, asking about aspects I realised 

I had missed and were essential to my research. This action ensured that my data properly and 

fully represented the views and experiences of all the participants. 

 

[4.7.3] Interviews with indigenous representatives 

As next chapters of this thesis will show, according to my research findings, indigenous 

communities and wider indigenous areas are represented by indigenous representatives, or 

members of indigenous authorities: exponents democratically elected for seniority and 

trustworthiness by the local indigenous populations to respond to collective needs. Being part 

of the indigenous authority is a communitarian duty which each adult member in the 
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community has to take on for free on a yearly rotational basis, independently from his or her 

gender. Interviews to indigenous members of the authority, therefore, gave me insights about 

indigenous communities and their justice systems, gathered directly from the local indigenous 

people. In total, I interviewed eight indigenous members of different indigenous authorities, all 

with duties in the area of law and order, at different aymara indigenous communities. Two of 

them are members at Lagarate, the aymara community where I also conducted the focused 

ethnography. Another five are members of the wider organisation of which Lagarate is part 

(for a reconstruction of the community’s municipality structure see figure 5 on page 114). The 

remaining one, Gaspare (participant pseudonymised), is an indigenous member of the authority 

of an aymara community located in a different area from where I conducted the focused 

ethnography. I met him as he and Abramo are members at that indigenous community, where 

I went one day to conduct the interview. 

 

Given that the core themes that I aimed to record from interviews with indigenous 

representatives related to indigenous communities and, in particular, to their system of justice 

and its relationship with the civil law based one, I used with them the same interview guide 

prepared for professionals, with only a few differences (see appendix D on page 274). By the 

use of open-ended questions, therefore, I intended to gather insights and narratives on 

participants’ backgrounds, their community, the relationship with the state justice system, 

conflict in the community, conflict resolution, and law and order. Interviews were conducted 

in quiet places inside the indigenous space, such as communal spaces or individual houses. 

 

Given also that I obtained formal permission to start fieldwork in Lagarate only twenty-five 

days after my arrival in Bolivia, at the time I had already conducted a few interviews and I was 

therefore familiar with the role of the interviewer. Compared to interviews with professionals 

and stakeholders, however, indigenous representatives, on average, were more reluctant to 

open themselves up and to reveal personal narratives. However, once I understood that, I chose 

to conduct those interviews at the end of my fieldwork, once the participants were familiar with 

me and why I was there and once they felt they could trust me. By doing this I found they were 

able to share deeper, more personal, and more relevant (true) information: they were willing to 

share their stories and experiences. 
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[4.8] Focused ethnography 

In total, I lived for 45 days in Lagarate, a Bolivian aymara indigenous community. There, I 

aimed to observe how indigenous people deal with conflict/crime, to undertake informal 

conversations with them about their system of justice, and to explore the relationship between 

the indigenous justice and the civil law based justice system. Like an ethnographer, I fully 

immersed myself into the world of the participants, however, I did not aim to get a full and 

holistic view of the cultural experience of the indigenous people observed. My approach to 

data collection was focused on the dynamics of the justice system of the aymara indigenous 

community, while I was inattentive to other cultural and social dynamics such as their class, 

religion, economics, political system, and other (Fetterman, 2012). This method of conducting 

research is also known as focused ethnography, or micro-ethnography, as it ‘deals with a 

distinct problem in a specific context and is conducted within a sub-cultural group’ (Wall, 

2015, p. 3). In the specific, focused ethnography is typified by short-term, or even absent, field 

visits, a focus on a specific research question, a researcher with background knowledge of the 

cultural group, and the use of intensive methods of data collection, such as note-taking and 

audiotaping (Knoblauch, 2005; Wall, 2015). 

 

In particular, during the focused ethnography, I acted as a participant observer. This refers to 

the practice by which participants know and recognise the role and goals of the researcher, who 

observes the social phenomena under analysis while being fully engaged with participants and 

their social life (Allen, 2017). Denzin and Lincoln (2000) maintain that, in this way, the 

researcher does not contrive the natural or social situation for the research purposes. This type 

of observation takes place in the natural environment of the phenomena under analysis, as it 

aims to provide a rich description of them as they unfold in their real context (McKechnie, 

2012).  

 

Also, observation was unstructured. According to McKechnie (2009, p. 551): ‘In unstructured 

observation, the researcher enters the field with some general ideas of what might be salient, 

but not of what specifically will be observed’. Before diving into the life of the indigenous 

community, I did not structure the observation process, because I did not know where to go 

and what to observe in order to answer the research questions. For example, I did not know 

whether local indigenous people resolve conflict within their families or in communal 

dedicated spaces, that is whether conflict and its resolution is a public or private matter. As 

mentioned above, however, the observation was “focused” (Denzin and Lincoln, 2000). This 
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means that I did not analyse everything about the community but observed those activities 

relevant to the research objectives. For these reasons, I approached the community conscious 

that I had to discover themes of interest by the interaction with community members. As 

mentioned above, Patton (1999) observes that such a method is effective to enrich data 

collected by the use of the interview, as it allows the researcher to cross-check information 

derived by different means at different times. 

 

Therefore, I chose to conduct a focused ethnography in the indigenous community as I aimed 

to complement and enrich the data gathered by the use of the interviews. The use of a focused 

ethnography, in the specific, enabled me to immerse myself in the aymara indigenous 

community, so that I could capture behaviour in the context of everyday life. Filstead (1971, 

p. 138) stresses that this research technique allows to ‘check description against fact’, to 

overcome the distortions to reality that interviewees might produce when describing their point 

of view or personal experiences. In that respect, Becker and Geer highlight that:  

‘[The observer], rather than just [hearing the people he studies] in an isolated and 

formal interview, he builds an evergrowing fund of impressions, many of them at the 

subliminal level, which give him an extensive base for the interpretation and analytic 

use of any particular datum.’ (Becker and Geer, 1957, p. 32) 

 

This means that without the focused ethnography, research findings might be more prone to 

bias because I would not have had the deep experiences with which to unpack and reflect on 

the lives and experiences of the indigenous community (Boyce and Neal, 2006, in Bryman, 

2012). Also, Bryman (2012) suggests that such a method is useful in that it might lead the 

researcher to observe spontaneous behaviours in their essential deployment, while mere 

interviews might hide details about social phenomena due to the relationship of power 

developed as consequence of the questioner-respondent role. Focused ethnography, therefore, 

allowed me to observe in first-person how indigenous people deal with conflict in the aymara 

community identified, and to conversate with them in their natural environment about their 

justice system. In this way, I could gather more spontaneous opinions and observe natural 

behaviour that closely reflects the real, naturally occurring context (McKechnie, 2012), so to 

complement the information collected by the use of the qualitative interview. Furthermore, 

besides the personal and professional experience itself, the focused ethnography benefited me 

in that, as mentioned above, once in the community I realised how hard it was to get 

information from the local people, they would not respond to questioning. However, my 
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continuous presence there led me to first build a rapport with participants (Fetterman, 2012), 

and interview or converse with them only at a later stage, so that in this way I was able to 

collect more detailed and deep information, which was collected from a position of equality, 

respect, and trust rather than an outsider imposing power. 

 

[4.8.1] Inside the community 

After I received the formal authorisation to conduct my research in Lagarate, I finally accessed 

the indigenous area for the first time on 28 September 2018. As mentioned above (see 

subsection 4.5.2), on that day, members of the indigenous community were going to meet to 

discuss issues and communal organisation within the area.  

 

Lagarate, the community accessed, is located in the Eastern area of La Paz, about four hours 

away from the city. The only possible way to access it is by land, using one of the minibus 

services accessible in the local area. These are the only means of connection between urban 

and rural areas across most regions in the country. As figure 5 (on page 114) shows, the 

indigenous community of Lagarate is part of Lagarate Central, a wider indigenous organisation 

made up of 6 indigenous communities. Lagarate Central, in turn, together with other 5 

indigenous centrals, makes up the Lagarate-Illimani Federation. That federation is part of the 

Imaraya Municipality, one of the 339 municipios (municipalities) of the country, the socio-

political-cultural-economic macro entities of rural regions (Instituto Nacional de Estadística, 

2012). Therefore, indigenous communities are the smallest rural organisational units of the 

rural areas in Bolivia; the Imaraya Municipality is formed of a total of 35 aymara indigenous 

communities. 

 

Thus, on 28 September 2018 I travelled to the community of Lagarate for the first time. Once 

there, I met with Benvenuto, who walked me around Lagarate to show me the community and 

introduce me to some other members. Afterwards, we set up my room, connected the 

electricity, and I went to sleep ready to wake up fully refreshed to start my research. The next 

morning, we went to Cirichara, an indigenous community (pseudonymised) close to Lagarate, 

where I had the chance to attend a communal assembly between the members of the authorities 

of all the 35 communities at the Imaraya Municipality. There, Benvenuto introduced me and 

my research to the indigenous people of the area, most of whom were curious about the possible 
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outcomes, and showed encouraging interest in helping me to collect the data I needed. Without 

even noticing, and totally naturally, the focused ethnography had started. 

 

In the community of Lagarate I used to wander around, to talk to the local people whenever 

possible about general matters. As time progressed and trust was built, those discussions 

became more focused on matters of interest to this research. The community is quite small: 

about 80 people live there, in houses that are built around the central square, where they spend 

most of their free time. As mentioned before, during the first few days, I tried to stick to the 

plans agreed with my supervisors prior to departure. For this, I tried to recruit the local 

indigenous people who had participated into the community justice process as either victims 

or wrongdoers, to interview them with a semi-structured questionnaire. However, I soon 

realised that this was not possible, for two main reasons. First, some members of the aymara 

indigenous community barely spoke Spanish, but only Aymara, a local language that takes its 

name from the wider culture. Second, as Sudarkasa (1986, p. 175) noted in her ethnography: 

‘People were suspicious of the woman with the notebook’. In the aymara community, 

indigenous people were in fact unsympathetic to me using pen and paper. Hammersley and 

Atkinson (1983) observe that attitudes or forms of dress can have an impact on the relationship 

that the researcher establishes between her and the participants. As Fontana and Frey discuss:  

‘The decision of how to present oneself is very important, because after one’s 

presentational self is ‘cast’ it leaves a profound impression on the respondents and has 

great influence on the success (or failure) of the study.’ (Fontana and Frey, 1994, p. 

367) 

  

For those reasons, to help indigenous people feel comfortable with me and become familiar 

with my presence and so permit me to gather more detailed information, I relaxed and embed 

myself and my persona within their reality as deeply as possible and endorsed behaviours and 

activities that were considered important. For example, I never dressed smartly as I did for 

interviews in the city of La Paz, but I always wore jeans, t-shirts, and trainers. Also, I used to 

smoke cigarettes during communal encounters, where indigenous people distribute tobacco to 

everybody, to chew leaves of the local flora with them, and to drink juices and coca cola from 

shared bottles. As Dennis (2006, p. 17) notes, shared acts such as smoking have the power to 

foster ‘social and conversational boundaries’ between those who take part in them. In my 

understanding, those were important moments of commonality and sharing, on which the 

indigenous culture and social relations in the community are based, that could help me to lower 
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cultural barriers and develop trust. Indigenous people initially used to address me as “gringo”, 

while towards the end of fieldwork they often called me by name. 

 

[4.8.2] Adapting to the circumstances 

For those reasons, in accordance with my supervisors, I understood that I could not go around 

in the community with the recorder or any paper for interviews and, therefore, opted for 

informal conversations that I later wrote up in my diary and field notes as fully as possible. My 

initial fear was that I might lose formal data and the opinion of respondents such as victims or 

wrongdoers. However, I soon realised that I was still gathering data from the key actors of 

justice in the community. Therefore, I soon understood that their opinions and reflections were 

not going to have lower value merely because their roles as respondents were not pre-classified 

into one of the above-mentioned categories, which, as this thesis will discuss in chapters 5 and 

7, often do not apply to local situations. As mentioned above, a further initial concern was that 

regarding language. However, I had the fortune to receive the help of other indigenous 

members who speak Spanish and who sometimes mediated the discussion between me and 

those with whom I could not communicate directly. For this reason, language turned out not to 

be a key barrier though something I need to be very aware of throughout the thesis (see section 

4.9).  

 

As indigenous people were quite unsympathetic to me using pen and paper, I recorded my 

observations only following an encounter or a discussion and in this way, I avoided inhibiting 

participants. However, I was careful to make a written note as soon as possible, sometimes 

when I turned the corner or once I was back in my room. In that way the discussion was still 

fresh, and I was even able to recall and record entire phrases, as quotes. Clearly, the diary and 

field notes became an essential part of my data. In Lofland’s opinion, field notes are:  

‘the most important determinant of later bringing off a qualitative analysis. Field notes 

provide the observer’s raison d’être. If … not doing them, [the observer] might as well 

not be in the setting.’ (Lofland, 1971, quoted in Patton, 2002, p. 302)  

As well as recording discussions, field notes allowed me to register emotions, insights, 

interpretations, ideas, sentiments, and points of view that participants and I expressed or felt 

during the field research. In addition, I also used a diary, which allowed me to record 

chronological and less subjective notes about interviews and observation, such as dates, places, 

who was present, participants’ quotations, the physical setting, what activities took place and 
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what social interactions emerged. These instruments, therefore, allowed for the immediate 

collection of information and impressions that might otherwise be lost during the development 

of the empirical work. The idea was that they contained sufficient information to allow me to 

recall the observation they recorded at the later stage of data analysis, that is when my period 

of fieldwork in the community was ended. I found they did that, they actually transported me 

back to the community and to the encounters; they were invaluable in terms of analysis. 

 

The unstructured approach to the focused ethnography eased up my ability to adapt to 

unpredicted circumstances. I was an outsider so as soon as I appeared word circulated about 

why I was there. However, to ensure that all members of the community were officially aware 

of why I was present and so ensure that they understood that any conversations with me might 

become part of my research, to ensure that they were happy to have me note down my 

encounters with them, I was officially introduced. A day after my entry in Lagarate, the whole 

community met for one of their monthly assemblies, which are set to discuss communal 

concerns and objectives. There, Benvenuto formally introduced me to everybody and explained 

my role for the coming days. Following that, indigenous members began to familiarise 

themselves with my presence in the community, to talk to me and find out about me and I 

slowly started to feel accepted. In the community, I had the chance to assist in a conflict 

resolution process and, once they trusted me, I frequently talked to indigenous people about 

conflict, law, and order. These discussions mainly covered general aspects of what may be just 

or wrong in Lagarate, minor or serious, how this is different from the city, how they usually 

deal with it, and what are causes and consequences in their understanding. 

 

[4.9] Translation 

As previously discussed in this chapter (see section 4.4), this thesis is embedded within a 

constructivist paradigm, which sees reality as subjective, and truth as different for each 

individual to research (Johnson and Onwuegbuzie, 2004). Thus, this research aims to study 

participants’ meanings of their subjective experiences, the meanings for them. A key 

component of this is certainly language. Language is in fact used to express meaning, and it 

also influences what can be expressed and how (van Nes et al., 2010). Some linguists even 

state that, as words convey concepts, those who speak different languages perceive the world 

differently (Chapman, 2006). 
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van Nes et al. (2010) observe that qualitative research can be considered valid when the 

distance between the meanings as intended by participants and the meanings as interpreted by 

the researcher are as close as possible. It is clear then that this process becomes more 

complicated when the researcher relies on different languages, as in the case of the present 

study, which gathered data in Spanish and produced findings in English. As data collection 

took place in Bolivia, I chose to conduct this study in Spanish because most participants do not 

speak English and, also, using the local language helped me to become a part of their social 

context and allowed me to grasp more fully local significances that might lead to a more 

complete understanding of local phenomena. As noted by Welch and Piekkari (2006), when 

interviewees speak using their native language, they are able to generate more authentic 

statements with more subtle nuances. For these reasons, I worked on the interview 

questionnaires in English with my supervisors and translated them in Spanish before flying to 

Bolivia. As most participants and I spoke the same language, no language differences were 

present in data gathering. At Lagarate, I had conversations with some indigenous members 

who do not speak Spanish, as about two thirds of the local people only speak Aymara. When 

this happened, members of the community who spoke both languages acted as interpreters. As 

mentioned above, I recorded those conversations in my diary and field notes.  

 

All 32 official interviews were conducted and audio recorded in Spanish. I personally translated 

them and transcribed them fully into English, some during fieldwork and others once I was 

back in the UK. Although to date there is no systematic guidance for qualitative researchers to 

address language challenges during their research project (Abfalter et al., 2020), having in mind 

the warnings of more experienced researchers (such as Temple, 2008), I tried to be most careful 

when transcribing and simultaneously translating. For example, I repeatedly came back to the 

recordings when trying to translate a concept, and also repeatedly compared final transcriptions 

with recordings. Because interpretation and representation of meaning are central in qualitative 

research, I chose to use a more hermeneutic rather than technical approach to translation 

(Abfalter et al., 2020). In hermeneutic translations, researchers try to create understanding with 

and through language (Steiner, 1998, in Abfalter et al., 2020). This means that, for the reasons 

explained above, when translating I chose to concentrate on the meanings participants wanted 

to convey rather than on the literal construction of each sentence, word by word, although I 

tried to do this as most as possible using participants’ words. This is in line with a definition 

of “translation”, which literally means the search for an equivalent word in a different language, 

or the transfer of meaning between two languages (Abfalter et al., 2020). As professional 
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translators were not involved in the process, and I personally “transported” concepts from one 

language to another, the loss of meaning in translation, or “conceptual equivalence” as 

Gawlewicz (2020) describes it, was limited and I was able to use my ethnographic experiences 

to enhance the translation and ensure I remained as true to the meanings of the participants as 

possible. 

 

[4.10] Data analysis 

During the research I conducted 32 interviews with indigenous representatives, stakeholders, 

and professionals in Bolivia. Following the advice of my supervisors, I listened to and 

transcribed the interviews quite soon after they took place. Furthermore, I also kept detailed 

field notes and a diary during my focused ethnography at Lagarate, which I re-read multiple 

times before diving into data analysis. 

 

I conducted data analysis following Braun and Clarke’s thematic analysis, a method for 

‘identifying, analysing, and reporting patterns (themes) within data’ (2006, p. 8). I chose this 

particular method because it is widely relied upon by qualitative researchers, especially when 

interviews and field notes are part of a research method as in the case of this study. Following 

the six-phase process described by the authors (Braun and Clarke, 2006), I firstly re-

familiarised myself with the data by reading field notes and listening to the audio-recordings, 

and I then transcribed the interviews. During transcription, I identified the main themes 

emerging from the interviews, and transferred those themes into an Excel file. Themes are 

specific to my research questions, for example: “indigenous community justice”, “crime, 

conflict, mistake”, “collectiveness”, “problems with legal pluralism”. In the same file Excel, I 

then listed all participants subdivided into three main categories: indigenous representatives, 

professionals, and stakeholders. In this way, I created individual datasets from the intersections 

between all participants and themes. Thus, I went back to individual transcriptions to detect 

whether each participant referred to one of the themes identified, and when they did, I 

transferred participants’ views into the corresponding datasets.   

 

Reading multiple times through the transcripts, I observed some of the themes identified 

initially to be insignificant, new ones emerged, and in some cases themes merged into each 

other. For example, the themes “victim” and “offender” which were thought to be among the 

main themes in relation to indigenous justice, lost importance as I started to review data from 
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my focused ethnography at Lagarate. This is because, both during fieldwork and data analysis, 

I realised it was difficult to gather data on these categories as they are not really part of the 

language of aymara communities in Bolivia, they do not focus on individual responsibility or 

loss/damage (this will be discussed in chapter 5). The indigenous communities approach 

conflict as a breakdown in social relationships and thus, a collective rather than individual issue 

as chapter 5 will discuss. I then realised that the word “crime” cannot be used to describe rule 

breaking at Lagarate, as this is rather understood as a “mistake”, a temporary deviation from 

social norms due to transient disequilibrium, and hence I used two different themes to 

incorporate such stances: “collectiveness” and “crime, conflict, mistake”. Whilst some of the 

thematic changes appear to be language based, they are in truth culturally bound and contain 

the deep-seated meanings as understood in the indigenous communities. 

 

[4.11] Use of data in the thesis 

As previously outlined, two main methods underpin this research, namely interviews and the 

focused ethnography. The focused ethnography was largely recorded in a research diary and 

field notes. These sources were very useful during data analysis as they reminded me of my 

contemporaneous observations and emotions, they transported me back to the community and 

to the encounters (see section 4.8). They reminded me of the importance of the indigenous 

‘worldview’, of how different this was to the one in which I was raised. These sources were 

essential in shaping this research: they provided the background against which my thematic 

analysis was possible. They ensured that I did not ‘judge’ the indigenous community from a 

Western perspective but rather kept their voices and their culture to the fore, and they ensured 

the conclusions drawn in chapter 8 were true to the aymara indigenous community. Despite 

the importance of these sources to the thesis I have chosen not explicitly to quote from either 

field notes or the diary for the reasons that follow.  

 

As chapter 8 will discuss, given the vast number of indigenous communities in Bolivia (at 

present there is no record of exactly how many there are), and the slightly different nature of 

each of their cultures, it is impossible to argue that the details of the field ethnography 

conducted in Lagarate can be generalised as an objective picture of indigenous justice in 

Bolivia. Although to date no empirical research has been conducted to unfold whether different 

indigenous communities in Bolivia have different worldviews and thus think of and resolve 

conflict in different ways, given the ‘plurinational’ nature of the State of Bolivia, I am aware 
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that it is likely that there will be slight differences in the detail of their ‘worldviews’ and in the 

details of the ways in which the communities deal with conflict. For this, due to reasons of 

accessibility and safety mentioned above (see subsection 4.5.2), and to try to ensure that the 

findings could be more generalisable, I chose an aymara indigenous community as the right 

place to get answers to the research questions in this thesis. As mentioned previously (see 

chapter 1, section 1.1), indigenous people who self-identify as aymara are in fact the 46% of 

the whole indigenous population (Instituto Nacional de Estadística, 2012). This means that 

providing insights into the conflict resolution mechanisms of aymara indigenous people would 

provide a snapshot of the culture, values, and practices of conflict resolution of almost half of 

the indigenous people of Bolivia. Furthermore, in discussions with indigenous representatives 

and other professionals emerged that the community focused ‘worldview’ is common in 

indigenous communities, even those which are not aymara. Whilst the broad ‘worldview’ is 

common across most indigenous communities, the exact way in which this is displayed in the 

daily lives of those communities may differ and I did not want the overarching principles 

confused by the precise details of the way they are interpreted in one community.  

 

In this context, interviews to professionals and stakeholders were used to collect data on 

different features of aymara indigenous communities broadly, to present and describe the 

mechanisms used by aymara indigenous people to resolve conflicts, that is, their system of 

justice. Data collected during the focused ethnography aimed to complete, compare, and cross-

check the information above with the evidence gathered at Lagarate. In particular, informal 

conversations, the diary and field notes were analysed to constitute themes on the basis of 

repetition (Bryman, 2012). However, they were not used to re-present a theme on a smaller 

scale, the community scale. Rather, they were interpreted to provide a coherent account of the 

broader story unveiled by the data (Braun and Clarke, 2006). Thus, they complement more 

general information relating to aymara indigenous communities in Bolivia gathered through 

the interviews, provide data against which that can be checked so providing more reliable 

information. For this, interviews are given a more central role throughout the thesis, as data 

aims to provide a wider picture of aymara systems of justice rather than to describe events in 

the sole community of Lagarate.  
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[4.12] Ethical considerations 

Before my departure to Bolivia, I worked with the University of South Wales on research 

ethical considerations and risk assessment, so to avoid any harm to participants and myself and 

to conduct this research in line with the international ethical guidelines. The Faculty of 

Business and Society’s Research Programmes Committee of the University granted approval 

to conduct this research in May 2018.  

 

As access to the community required permission of a gatekeeper and the research itself 

involved interviews with people, I took guidance on ethics from the British Psychological 

Society (2010), British Society of Criminology (2015), British Sociological Association 

(2017), Social Research Association (2003), Socio-Legal Study Association (2009) and 

University of South Wales (2015; 2016). These regarded research integrity, informed consent, 

harm to participants and researcher, confidentiality and anonymity, which are all issues that 

emerged before and while conducting research, but also due to my relationship with the 

gatekeeper. 

 

The gatekeeper  

For my own protection and access to participants, I needed a gatekeeper well recognised and 

trustworthy in Bolivia. Progettomondo.mlal is an Italian NGO established in La Paz since 

around the 1960s. Historically, the NGO’s initial aim was to establish a support network for 

volunteers in Latin America. Most importantly, since their start, Progettomondo.mlal is an 

entirely apolitical organisation. Since 1972, they adopted a legal statute and structure, 

becoming eligible for public aid and developing autonomous projects towards international 

cooperation. Today, the NGO supports 1,100 volunteers and operators, distributed within 450 

projects in 24 Latin American, African, and European countries. As mentioned above, they are 

also those who supported my work in La Paz between April and July 2017. It was in fact 

through Progettomondo.mlal that I was able to conduct my voluntary work in Bolivia in 2017, 

so it was an organisation I knew well before I started fieldwork. Furthermore, since my first 

time in Bolivia, I studied their work in more depth, continued a dialogue with them, and built 

a relationship of mutual trust with them. As a result of this, the NGO agreed to act as my 

gatekeeper for data collection and they facilitated my fieldwork. They informed me that, for 

the three-month period of data gathering, they were going to offer me a contract as a volunteer. 

It meant that, free from any practical obligation, they provided me with a house to stay, and 

direct access to the aymara indigenous community which was the focus of this study. Their 
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reputation in the area and the way they are embedded into the community was also a guarantee 

of my safety as they and their volunteers are trusted and embraced by the local people. 

 

In exchange for that, at the end of the experience, I shared with Progettomondo.mlal the 

findings of my research days within the community. In this way, my work gave them access to 

the knowledge produced. The part that follows, relating to integrity, will deepen the 

professional relationship between the gatekeeper and me. 

 

Research Integrity 

Integrity in research involves, above all, integration between empirical actions and declared 

values (University of South Wales, 2016). Transparency, therefore, constituted an ethical 

guideline of the present research, as communications between the researcher, the NGO, and 

the participants were all clear and honest.  

 

First, Progettomondo.mlal, by its very nature, did not have any other interests to pursue than 

supporting the integrity of my work. This is because, as nongovernmental, the only goals of 

the organisation relate to producing concrete local help in terms of secondary crime prevention 

programs in Bolivia. In this way, over time, Progettomondo.mlal has become one of the most 

important apolitical recognised bodies of assistance to victims and offenders in the area of La 

Paz. My research is independently funded by the Doctoral Training Alliance (DTA), thereby 

guaranteeing my independence and integrity. As consequence, any threat to objectivity and 

impartiality was erased (Social Research Association, 2003). This obliterated the possibility of 

any conflict of interest between the research and gatekeeper (Bryman, 2012). The “research 

bargain”, as it is usually defined, was not, in this case, a matter of negotiation, as the 

gatekeeper’s and my aims overlapped – the pursuit of knowledge and a desire to better 

understand the local justice processes. 

 

Second, transparency determined the relationship between the NGO and me, on one side, and 

the participants on the other. This research was not covert: participants were all aware of the 

reasons, the methods, and the aims of the research, they knew how the research was funded 

and facilitated, and how results will be disseminated (British Sociological Association, 2017). 

Their voluntary participation was based on explicit information about the study (British Society 

of Criminology, 2015) and, consequently, my personal role was open, non-deceptive, clarified, 
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and communicated in advance, to avoid any ‘hidden agenda’ (University of South Wales, 2015, 

p. 14).  

 

Participants’ rights 

Researchers are responsible for the physical, psychological, and social wellbeing of 

participants. The protection of participants in any research study is imperative, as it was in this 

research. In line with considerations of the British Sociological Association (2017), 

participants were provided with information about their rights. The information I aimed to 

gather referred to the understanding of the daily functioning of the Bolivian systems of justice. 

Thus, these were not topics that might have endangered the physical or psychological wellbeing 

of participants. 

 

First, the right to autonomy is crucial. I informed participants about the study, so that they were 

utterly free to decide whether to participate, to withdraw at any time, or to request data supplied 

to be destroyed (British Psychological Society, 2010). Second, the principle of justice 

represents another crucial right, involving equal share and fairness. Voices and concepts 

coming from minority groups, as it was the case with reference to the aymara indigenous 

community explored, were protected. In particular, discrimination did not represent an issue, 

as conversations and interviews with indigenous community members were limited to their 

own views about their system of justice and its relationships with the civil law based justice 

system. Also, as the Socio-Legal Studies Association (2009) recommends, I explained to all 

participants inside and outside the indigenous community the purpose and usage of audio 

recorders, and they were used only where consent was obtained. Even where the conversations 

were more relaxed and only written down after the encounter, I ensured that the participants 

knew the purpose of my work and of the encounter. 

 

Informed Consent 

Even though access to many participants was granted through Progettomondo.mlal, I directly 

asked everybody to provide their voluntary and freely given informed consent before carrying 

out any interview (a copy of which can be found in appendix E and appendix F on pages 278 

and 279). I acknowledged that some participants might have not been comfortable with signing 

documents, especially within the indigenous community, in which case I was ready to ask 

instead to provide their verbal consent, recorded prior to the interview. I also disclosed to every 

participant the focus of informal conversations before we engaged in any dialogue, and while 
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recruiting them. Permission was also obtained to access the indigenous community, as 

documented by figure 3 (on page 83), to avoid any interference with the objectives of the study 

(Social Research Association, 2003). The research complies with the Data Protection Act 

(1998) and the General Data Protection Regulation (2018): interviews were stored in a 

password-protected laptop I was the only one able to access. The recorder, laptop, and back-

up USB devices were kept in a locked drawer within a locked room. These issues were 

explained as thoroughly as possible and in terms meaningful to participants. For this, I prepared 

three different information sheets (to be found in appendices G, H, and I on pages 280, 281, 

and 282) which allowed to communicate equally to each participant, and which I presented to 

them before the interviews.  

 

Confidentiality and Anonymity 

As recommended by the British Sociological Association (2017), confidentiality and 

anonymity were guaranteed to protect participants. They were secured in different ways. First, 

as mentioned above, informed consent was obtained. Second, I provided the community as 

well as each participant with a pseudonym (for a list of full pseudonyms please refer to table 1 

on page 85). Third, I erased any information that might have eased the personal identification 

of the participants or of any person to whom they referred to. I was aware that in case private 

details would emerge, I would have had to anonymise or delete them. This only happened on 

a few occasions. Also, I held all the transcripts and the information under these pseudonyms. 

Once the data collection period was over, I destroyed the links back to individuals. 

Furthermore, in the cases of those who have distinctive and identifiable roles, I also blurred 

identities and produced some possibility of ambiguity. In table 1, I have not referred to specific 

functions, but, for example, to “high-level political decision-makers responsible for criminal 

justice”. Therefore, I have “elasticised” possible roles and functions, so that the core might be 

precise, but it is supplemented by other responsibilities that will cast at least some doubts on 

the actual identity of a respondent.  

 

The researcher 

Clearly, the protection of participants is as imperative to any research as it is that of the 

researcher. I must say that I had chosen Bolivia as the context for my study not only because it 

is suited to my research interests and provides for smooth access opportunities, but also for its 

safety. Bolivia is a safe and politically stable country. The OSAC, i.e., the United States 

Department of State Bureau of Diplomatic Security that periodically assesses for worldwide 
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countries’ crime and safety situations, defines Bolivia as a “low-medium” threat to personal 

safety. The same Department defines the UK as a “medium” (OSAC, 2018b) threat, i.e., more 

dangerous. In 2018, Bolivia was assessed as a ‘Level 1: exercise normal precautions’ risk 

territory, while the UK was assessed as ‘Level 2: exercise increased cautions due to terrorism’ 

(OSAC, 2018a, p.1). 

 

In addition to this, as mentioned above, the research was entirely conducted within safe places 

and with the help of trustworthy professionals (e.g.: Progettomondo.mlal, the gatekeepers) 

whose local recognised embedment and endorsement are guarantors of safety. As mentioned 

above, I did not produce any interview to the subject categories of offenders and victims. 

However, it happened that during informal conversations in the indigenous community I 

engaged with members who had previously offended. Within indigenous community justice 

frameworks, offenders are those people who betray the community’s shared values. As will 

become clear in the following chapters, sanctions that are exposed to community justice 

generally involve minor infringements such as property offences or low-level assaults. More 

serious offences are supposed to be moved to and dealt by the civil law based frameworks of 

justice. For this reason, I had informal conversations with those who offended in the past and 

who live in the community, therefore whose criminal behaviour was not serious enough to 

cause their exclusion from the same community. These may be classified as “low-threshold 

offenders”. As exclusive punishments are not part of Bolivian indigenous culture, there are no 

spaces where offenders as a specific category stay together to carry out their sentence. For this, 

conversations took place in public spaces, where they usually spend their free time, and where 

other people would have been around. These generally were the community’s central square, 

the local tavern, or communal houses.  

 

As observed by the Socio-Legal Study Association (2009), I was also aware of the possibility 

of being psychologically and mentally affected by the research. For this reason, I always 

approached interviews in a professional and scientific rather than personal way. This means 

that I did not internalise experiences personally, avoiding risks to myself as moral agent. To 

help to protect myself, I always wrote field notes to externalise emotions and states of mind, 

while recording information that was necessary for the present research. Fortunately, I was 

never affected physically, emotionally, or psychologically, so that I did not need any support 

from any professional. 
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[4.13] Conclusion 

This chapter has outlined the methodology employed to conduct the present research. First, it 

has re-introduced the research questions and its objectives, and explained why a qualitative 

multi-method approach was chosen to best approach them. It included a description of the 

epistemological stance underpinning this study, and then of the lengthy process that secured 

access to participants and to Lagarate, the aymara indigenous community where the focused 

ethnography was conducted. Therefore, the sampling procedures were documented together 

with an in-depth discussion about the data collection methods employed, their use in the field, 

translation processes, and data analysis. This was followed by an account of the ethical 

considerations that accompanied this research before and during fieldwork, which allowed me 

to utterly respect participants’ rights and avoid any harm to them and myself. The depth of data 

collected throughout both the interviews and the focused ethnography allowed to yield a clear 

picture of legal pluralism and indigenous justice in Bolivia and, therefore, to answer the 

research questions. The following two chapters will present the results of this research, chapter 

7 will discuss them using available literature reviewed in chapters 2 and 3, while chapter 8 will 

discuss its limitations. 
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Chapter 5 – The aymara indigenous system of conflict resolution  
 
[5.1] Introduction 

This chapter reports the first round of findings emerging from the present research with focus 

on the Bolivian aymara indigenous system of justice. Each section of this chapter outlines a 

significant aspect related to the aymara indigenous justice system, based on both the interviews 

and the focused ethnography conducted for this study. Results from the interviews intend to 

present and describe relevant features of aymara indigenous communities, the mechanisms 

they use to resolve conflicts, and, more generally, their system of justice. Findings from the 

focused ethnography aim to complete, compare, and cross-check the information above with 

the evidence gathered at Lagarate. 

 

This chapter is organised in three main parts. The first one, in sections 5.2 and 5.3, will review 

the administrative and organisational structure of the Bolivian State and then of the indigenous 

areas in the country. This helps to contextualise how indigenous communities fit in the wider 

socio-territorial fabric of Bolivia and how indigenous people organise their collective life in 

that context. The second, in sections 5.4 and 5.5, will turn the attention to the fundamental 

values that underpin justice in the indigenous community, those the community sees as 

important for themselves. Finally, section 5.6 will reveal the mechanisms used by indigenous 

people to resolve conflict, and it will show how these are best suited to achieve the objectives 

set by the aymara indigenous system of justice. Findings reported in this chapter will then be 

analysed and further discussed in chapter 7 of this thesis. 

 

[5.2] Territorial structure of the State of Bolivia 

The State of Bolivia is made of urban and rural areas, and it is organised into different 

administrative layers. The macro subnational unit is the department. There are in total 9 

departments in Bolivia, which are represented by the Plurinational Legislative Assembly, the 

legislature of the State (Constitution of Bolivia, 2009). Departments are internally subdivided 

into 112 provinces, and 339 municipalities (Instituto Nacional de Estadística, 2012). 

Municipalities are made of 1,384 cities and thousands (exact number unknown) of indigenous 

communities (Instituto Nacional de Estadística, 2012). Generally, four to seven indigenous 

communities are further organised into centrales agrarias (indigenous centrals), which, in turn,  
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Figure 4 - Territorial structure of the State of Bolivia 
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are grouped into federaciones de trabajadores (indigenous federations). For a reconstruction 

of the territorial structure of the Bolivian State see figure 4 above. Indigenous people are 

socially and politically represented at each layer of the organisational structure of the Bolivian 

State. They have indigenous organisations from the national level, the “CSUTCB” (Unified 

Trade Confederation of Rural Workers of Bolivia) and the “Bartolina Sisa” (National 

Confederation of Campesino, Indigenous, and Native Women of Bolivia), to the indigenous 

community, the micro administrative organisational rural unit of the state. 

 

The department of La Paz, where this study was carried out, includes twenty provinces and 

eighty-five municipalities. One of those municipalities is Imaraya, which is made up of thirty-

five indigenous communities, among which Lagarate, where the present focused ethnography 

was conducted (for a reconstruction of the Imaraya Municipality’s rural organisational 

structure see figure 5 below). As the next section will show, every community has a sindicato 

indigena (indigenous authority), which is composed of indigenous representatives, or members 

of the authority, elected by community members. Indigenous representatives are understood 

as: ‘those who manage the collective life of the indigenous group’ (Abramo, head of 

Progettomondo.mlal justice project in Bolivia and member of an aymara indigenous 

community).  

 

This chapter will show that, first, such a complex indigenous social organisation has the 

purpose to respond to the different needs of the indigenous people, to resolve conflicts that 

might arise between indigenous communities, and to equally distribute the resources all over 

the rural territories. Secondly, it will emphasise that the culture and the values of people who 

were born or currently live in the rural areas of Bolivia differ substantially from those of the 

people who live in more urban parts of the country, and so do their ideas and practices of justice 

and conflict resolution. 

 

[5.3] The indigenous community 

As mentioned in the introduction (see section 1.1), 32.5% of the total population of Bolivia, 

that is 3.3 million people, live in rural areas (Instituto Nacional de Estadística, 2012). The 

indigenous community is the indigenous territory and social space where most of the 

indigenous people of Bolivia live. As shown above, the indigenous community is the micro 
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Figure 5 - Territorial structure of the Municipality of Imaraya 
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rural organisational unit recognised by the constitution in the country. The constitution defines 

it as:  

‘…all human collectivity that shares cultural identity, language, tradition, history, 

institutions, land, and view of the world, which existed prior to the Spanish colonial 

invasion’ (Constitution of Bolivia, 2009, Art. 30.I. My translation). 

 

‘Community means to join, to group each inhabitant of a village, to form a community 

of people. Communities are the original heart of grouped people who live together.’ 

(Medico, indigenous representative at Lagarate-Illimani Federation) 

 

‘Communities are basically groups of families that find themselves in a specific space. 

These families share a territory, they organise the production system in that territory, 

they establish collaborative ties, they establish affinity ties, don’t they? And families 

grow up with those ties inside the community. They do collective works that benefit 

everybody, and everyone participates in that. The community is a way of living with 

high social interaction.’ (Abramo, head of Progettomondo.mlal justice project in 

Bolivia and member of an aymara indigenous community) 

 

Indigenous communities in Bolivia are groups of people who, over time, have organised 

themselves into highly socially structured organisations to deal with daily subsistence and, 

later, to cope with the marginalisation and social exclusion started during the Spanish rule and 

perpetuated by successive governments (Cooper, 2018). Findings from this research show that 

the number of indigenous communities in Bolivia is uncountable: most (if not all) people living 

in rural areas are organised into communities of about fifty to hundreds of members. For 

instance, Lagarate has about 110 families. In most cases, indigenous community members 

organise the local production, agriculture, and breeding, everything to feed and sustain 

themselves. This might involve, depending on the location, working in mines, cultivating coca, 

vegetables or wheat, breeding cows, sheep, alpacas, pigs, chickens, and fishing.  

 

Given the complex geography of the country, the distances between the indigenous 

communities and the cities, and the limited availability of public and private transport, 

indigenous people are often isolated from urban areas and central government. However, as 

chapter 6 will show, the influence of globalisation and westernisation is increasing throughout 

the country. Today, many indigenous communities, including Lagarate, have increasing 
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contacts with the Bolivian cities, where indigenous people might go for a job (many go back 

and forth between the two, while others never return to the community). Since the new 

constitution was promulgated in 2009, as part of the country’s legally pluralistic agenda, the 

Bolivian state has also started to distribute public funding to municipalities. That funding is 

used to build roads to increase connections between indigenous communities and urban areas, 

but also, as chapters 6 and 7 will further discuss, to set up assemblies in indigenous areas where 

practitioners from the civil law based system of justice go and talk to indigenous people about 

legal pluralism, state legislation, and human rights.  

 

[5.3.1] Borders 

‘Lands are divided into small parcels, very small, so it often happens that we do not 

have documents about them. For this, there are internal problems regarding borders 

between neighbours.’ (Ramo, former indigenous representative at Lagarate Central) 

 

Although the Constitution of Bolivia (2009) recognises indigenous communities as 

geographical spaces entitled to self-government, there is not a national land registry to 

demarcate communities’ borders in the state. According to Abramo, a professional interviewed, 

the Bolivian State has tried over time to demarcate borders by implementing laws and the use 

of satellites, however all attempts failed because of the natural morphology of the country, and, 

possibly, lack of state resources. For example, there are many indigenous communities that 

spread in a range of five hundred meters of altitude. In such circumstances, indigenous people 

share different parcels of land in different parts of different communities so to rely on 

agricultural cycles of rotation throughout the year. For this reason, land demarcation is a very 

hard task in Bolivia, as this is often shared collectively by people. 

 

Given the lack of official documentation to date to establish borders between communities, 

findings from this research show that these are naturally constituted (by rivers, forest, 

mountains, etc.), and that indigenous people do not normally question their legacy, which dates 

to ancestral times. This chapter will show that, however, the lack of official documentation 

about land borders is sometimes at the basis of conflicts within and between indigenous 

communities. Ninoska, a lawyer interviewed, argues that these conflicts are often instigated by 

the indigenous people who have moved to the city for a job, who have learned state law, have 
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internalised the neo-liberal right conception, and thus use the juridical procedure for individual 

profit. These dynamics will be discussed in more depth in chapter 7. 

 

[5.3.2] Affiliation 

‘Members already have their lands. What happens is the following: first, grandfathers 

have lands and with their documents are owners of their lands. Afterwards, they pass 

their lands to their families across generations. At the moment, members of Lagarate 

have those inherited lands.’ (Benvenuto, indigenous representative at the community 

of Lagarate) 

 

According to this research, affiliation to the aymara indigenous community comes with land. 

Indigenous people are affiliated to their community, they are members of the indigenous group, 

because they have land, inherited from their families. Specifically, participants of this study 

argue that it is not just the land that makes a person a member of an indigenous community, 

but more than that it is the legacy that such land brings with it. As the next subsection will 

reveal, affiliation to the indigenous community requires specific communal duties, including 

the possibility to be elected member of the indigenous authority. Thus, land gives indigenous 

people the valued opportunity to respond to the social function that community members are 

entitled to, and, in turn, to be affiliated to the community. Land, or links to land, gives them a 

voice and power within the community. Another necessary condition for someone to be 

recognised as a full member of the indigenous community is age. Only when a person is 

eighteen years old, can she/he fully participate in community assemblies, be elected member 

of the authority and, therefore, comply with her/his social duties, and enjoy her/his social 

standing. This is important as young people often have no voice when it comes to conflict 

resolution, as this chapter will later show and discuss. 

 

[5.3.3] Indigenous authorities  

Every indigenous organisation, from the community to the federation, has its own authority. 

This is a body composed of indigenous representatives, democratically elected by indigenous 

members, whose role is to give order, protect equilibrium and social cohesion, and more 

generally to regulate life in the indigenous society. The role of the indigenous authority has 

been particularly important in a country characterised by conflictual history between European 

settlers and the indigenous populations, who had to rely on organisation and order to survive. 
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‘A community representative had to have great personal values, because they were 

those who made justice, who regulated the land so that nobody would argue one with 

another, who organised the production of the agriculture, and protected the indigenous 

area. This allowed the community to eat, to live well, to protect equilibrium, and to 

have no internal issues, as everything had to be resolved in the community.’ (Bartolina 

1, former executive manager of the national confederation for indigenous women of 

Bolivia and member of an aymara indigenous community) 

 

This research finds that today, as in the past, indigenous community members elect 

representatives to compose the community’s authority. Indigenous representatives, or members 

of the indigenous authority, are in charge of specific functions: 

‘In each authority there should be like 8/10 indigenous representatives. Within the 

authority there is, for instance, a person who is the Secretary of Education, another 

who is the Secretary of Health, and another who is the Secretary of Roads. The latter, 

for example, oversees the cleanliness of roads. In some places, such as Lagarate, there 

is the Secretary of Mines, as we have many mines here, while in other places there is 

the Secretary of Agriculture...’ (Medico, indigenous representative at Lagarate-Illimani 

Federation) 

 

Indigenous representatives are common members of indigenous communities who are elected 

by public vote on an annual rotational basis during communal assemblies. Elections might 

work differently in different communities. At Lagarate, as this chapter will show, every 

member of the community gathers every year in community assemblies to elect members of 

the authority. In other communities, such as Abramo’s (a professional and member of an 

aymara indigenous community interviewed), all families affiliated to the community rather 

nominate a family member to represent them in the community’s assemblies. Every year, 

selected family members gather in a community’s assembly to elect their representatives. At 

Lagarate, all affiliated members who are trusted by the community and considered as capable 

might be elected to cover any function without any additional specific criteria. In other 

communities, such as Abramo’s, this rather works by age: all participants are subdivided into 

lists of ten in relation to their age. On the first year, the community votes among the members 

who appear on the first list, the elder ones, to assign them a specific charge. Members in list 

two will be elected in the following year, and so on. 
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‘Indigenous communities are organized around the “sindicato agrario” (indigenous 

authority) – that’s how it is called – and that authority is elected, in the majority of the 

communities, every year. In some places, it is elected by the number of lands people 

have, and those who are elected are obliged to take on the duty for a year. In others, 

members are elected by surname, age, or other forms: when a person is eighteen years 

old, he/she can cover the duty. Everyone will comply with their duty. And if everybody 

already complied with it, and there is nobody else, the cycle will repeat.’ (Medico, 

indigenous representative at Lagarate-Illimani federation) 

 

Findings from this research show that being elected as indigenous representatives is a collective 

duty that each eligible member, those who have land in the community and who are at least 

eighteen years old, must take on without recompense. It is an honour and gives them voice and 

power but not a personal voice or personal power, it gives them voice and power for the 

collective good. Basically, it is a duty, something they are expected to do even if it is 

problematic for them. The word “duty”, therefore, suggests that being member of the authority 

is partly a recognition of the stake that indigenous people have in their community, but also an 

indicator of the social responsibility of that task to the indigenous group. Michela’s story is 

quite characteristic of the role that indigenous representatives have in their community: 

‘If I talk about an indigenous representative… You should not think today about a 

person who only lives in a community or who does not know the city. For example, in 

my family we have a tailor, who fixes many things, our clothes, he is very good, very 

expensive, but he works very well. Last year, we could never find him, for the whole 

year, and it came out that his community nominated him as member of their authority. 

So, he worked very little all that year because he had to stay in his community. He gets 

much money as a tailor, but he left that to comply with his role in the community as a 

representative. Clearly, he did so voluntarily.’ (Michela, chief operator in prevention 

programs at Progettomondo.mlal) 

 

As chapter 6 will show, in recent years, and specifically since the new constitution of Bolivia 

was promulgated, contacts between rural and urban areas have profoundly increased. Although 

indigenous people who are members of indigenous communities might have moved to the city 

for a job, in many cases they are still bounded to their community. In the example above, the 

tailor, a member of an indigenous community who normally works in the city, decided it was 

his responsibility to leave his job, leave his business, to perform his duty as a member of the 
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community, to act for the common good. Thus, the present research finds that when the 

indigenous community elects members as its representatives, it is recognising them as trusted 

by the collective, and it is giving them voice and power, which will be exercised not for the 

individual but for the collective good. Also, as this chapter will show, non-compliance with 

social duties is considered misbehaviour within indigenous communities, and corresponding 

sanctions generally leverage with the collective shame that such “disloyalties” bring with them. 

This will be analysed in section 5.6. 

 

[5.3.4] Gender dynamics 

According to indigenous people and other participants interviewed, equality between genders 

is a distinctive trait within indigenous communities in Bolivia. No participants (sixteen males 

and sixteen females) referred to any gender gap between members of indigenous communities, 

while most of them stressed that gender equality is a central characteristic of most indigenous 

groups in Bolivia: 

‘In the city there is machismo, men mistreat women, in the community it is not like that.’ 

(Bartolina 2, former executive manager of the national confederation for indigenous 

women of Bolivia and member of an aymara indigenous community) 

 

‘At the moment, women have important roles. Men and women have the same 

opportunities and the same responsibility. […] They have the same importance for the 

community. Men and women have an equilibrium so that the community can go ahead.’ 

(Lanterna, restorative justice facilitator in La Paz) 

 

As stated by Lanterna in the passage above, it seems that gender equality falls in the logic of 

equilibrium and harmony that underpins the relationship between members of indigenous 

communities, this will be further considered in section 5.5. During my focused ethnography at 

Lagarate, I often participated in community assemblies, some within the community and others 

between different communities. At those assemblies, I observed that indigenous members of 

the different authorities are represented both by males and females, who lead the discussion 

together. At Lagarate, the role of leadership within the communities can be taken individually 

by males or females, however, at community assemblies, indigenous representatives often 

appear in couple. Although participants of this study argue that males and females have the 

same power in making decisions, it was not possible to evaluate in this research whether there 
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are issues of power within couples, both for its objectives and time constraint reasons. 

However, in other aymara indigenous communities it seems likely that there exist gender 

dynamics which favour men becoming community representatives. For example, in Abramo’s 

community, issues of gender inequality might be more hidden whereas, as mentioned above 

(see subsection 5.3.3), all affiliated families nominate a family member to represent them in 

the community’s assemblies:  

‘The community does not discriminate between genders, but the important thing for 

community assemblies is that for each family there is a member.’ (Abramo, head of 

Progettomondo.mlal justice project in Bolivia and member of an aymara indigenous 

community) 

Participants state that in such communities, men show up at community assemblies far more 

frequently than women, thus there seems to be gender dynamics within families that favour 

men in representing their families in the community. At the assemblies that I had the chance to 

observe, there were generally the same number of males and females, who used to sit in 

couples, while sometimes, such as at the community of Lagarate, they preferred to sit in 

different zones (see figure 7 on page 141). This, however, did not appear to have a specific 

reason, with discussions and final decisions based on the contributions and opinions of 

everyone present.  

 

A clear distinction of gender roles at Lagarate and in other communities is that which involves 

trabajos comunitarios (community work). As the next subsection will show, Lagarate relies on 

lithium mines, breeding, and fishing for the sustenance of its members. During my focused 

ethnography, it was impossible not to note that, especially during weekdays and besides a few 

exceptions, there were no men around in the community. In fact, while men worked, especially 

in mines, women tended to stay at home to carry out caring duties. These gender roles seem to 

be something so deeply entrenched in aymara indigenous culture that no one in the community 

even questions the significance of them, rather interpreting them as natural or normal. If one 

had to imprint a Western/Northern idea on this division of labour, the conclusion would be that 

this seems to be part of a culture of masculinity within the community. Precisely, a 

Western/Northern perspective, which determines the value of work on remuneration, would 

highlight that men have more power than women and that women are relegated to duties of 

care which have a significant lower value within society. However, this does not necessarily 

follow within the indigenous community. There, rather, the two types of labour seem to be 

equally valued by indigenous members in the equilibrium of their community, although for 
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limits highlighted above it was not possible to establish this with certainty in this thesis. 

Equilibrium is in fact a core trait of aymara indigenous culture, an issue that is central for this 

thesis, which will be introduced in section 5.5 and discussed throughout.  

 

[5.3.5] Lagarate 

The aymara indigenous community of Lagarate (see figure 6 below), where the present focused 

ethnography was conducted, is located at the foothills of the Illimani Mountain, in the Imaraya 

Municipality, situated in the South Yungas province in the Department of La Paz. It is part of 

Lagarate Central, a wider organisation made up of 6 local communities, and of Lagarate-

Illimani Federation (for a reconstruction of Lagarate’s municipality territorial organisation 

refer to figure 5 on page 114). The community is approximately four hours by car to the city 

of La Paz, the only place in Bolivia that provides transportation, run by the local people, to 

reach it. Its current population counts 110 families, who self-recognise as indigena originario 

(both indigenous and peasant, this will be explained in more details in section 5.4). Many of 

them (around 70% of the total population) have never been to the city and do not speak other 

languages than Aymara. The population relies on lithium mines, and they mostly survive 

directly on what they grow (potatoes, wheat), fish (trout), breed (cows, alpacas) and swap with 

other local communities.  

 

At Lagarate, as in many other indigenous communities in Bolivia (see subsection 5.3.3), 

members of the indigenous community elect the local authority on an annual rotational basis. 

Every member of Lagarate, on reaching their majority and regardless of their gender, may be 

chosen to cover any role within that authority. As mentioned above, the goal of the authority 

is to give order, protect equilibrium and social cohesion and, more generally, to regulate life in 

the indigenous community. Below are the roles within the authority of Lagarate and other 

indigenous communities: 

• The General Secretary, whose functions include representing the community before 

other indigenous authorities, chairing community assemblies, and coordinating the 

activities of the other representatives. 

• The Secretary of Relations, i.e., the deputy General Secretary, who would replace the 

General Secretary in case of any issues. His/her duties mainly relate to coordinating 

with the local indigenous central. 
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• The Secretary of Education and Culture, who mainly oversees the education of young 

people in the indigenous community. 

• The Secretary of Sport, who organises sport activities for the community. 

• The Secretary of Justice, in charge of resolving conflicts in the community. 

• The Secretary of Health, in charge of the community’s health centres. 

• The Secretary of Roads, who oversees the cleanliness and viability of roads within the 

community. 

• The Secretary of Mines, who coordinates individual working duties and issues relating 

to health and safety. 

• The Secretary of Acts, who transcribes the content of every indigenous community 

assembly for future reference. 

 

Figure 6 - The aymara indigenous community of Lagarate 
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[5.3.6] Elections in Lagarate  

The 9 indigenous representatives above constitute the authority of Lagarate. At Lagarate every 

year the whole community meets in communal assemblies to proceed with the election process 

to these nine posts. This system is different from that in the Abramo’s community, where, as 

mentioned above, only some family members elect the authority (see subsection 5.3.3). At 

Lagarate, as well as in other places, those assemblies are directed by present indigenous 

representatives who often sit with their partners to conduct meetings. In those assemblies, 

members who have not yet covered any functions, or have only covered some in the past, 

usually raise their hands and volunteer to take on a particular duty. If nobody volunteers, 

members of the community would run through their records to identify whose turn is it to take 

on communal duties. Subsection 5.6.5 below will show what happens if any eligible 

community member should refuse to respond to their affiliate duty. The whole elective process 

is open (not a secret ballot) as indigenous people vote by raising hands during the assembly, 

and then the outgoing General Secretary decides how best to assign which role to each 

candidate, in ongoing dialogue with community members. Indigenous members are not obliged 

to vote, as some of them sometimes (for different reasons) do not attend community assemblies, 

but they are expected to vote. In general terms, deciding who will compose the community 

authority for a year is seen at Lagarate as both an expression of individual freedom and as 

participating in collective life, which is a form of duty (see chapter 2, section 2.6). Furthermore, 

as mentioned above, members of the authority are not compensated in any way for the exercise 

of their functions, it is their responsibility, sometimes a fairly onerous one. Thus, the elective 

procedure does not involve money nor forms of corruption. When the present focused 

ethnography was conducted, 3 out of 9 indigenous representatives at Lagarate were women.  

  

Lagarate, together with the other five indigenous communities in the Imaraya Municipality, 

forms part of Lagarate Central (see figure 5 on page 114). This has an authority composed of 

indigenous representatives who cover the exact same functions as those at the local 

communities (see subsection 5.3.5). So do the wider indigenous organization of Lagarate-

Illimani Federation.  

 ‘To cover a role in the authority of indigenous centrals, one must have been elected 

general secretary in the authority of a community in the past. So, different communities 

are grouped in indigenous centrals, which governing bodies, the authorities, have the 

same 8/10 roles and functions of the indigenous communities. Those roles and functions 
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are thus covered by members of the communities that are part of their indigenous 

centrals.’ (Medico, indigenous representative at Lagarate-Illimani Federation) 

 

‘We are elected by an assembly. The assembly is when everybody gets together, every 

community, and there we elect the federation’s authority. There are in total 10 members 

in the federation authority, including me, the Justice Secretary, the Secretary of 

Proceedings, and other persons, who make up the authority.’ (Felice, indigenous 

representative at Lagarate-Illimani Federation) 

 

Therefore, as Medico explains in the quote above, past or present general secretaries at 

indigenous communities can be elected as members of the authority at each indigenous central, 

such as in the case of Lagarate Central and of most aymara indigenous centrals. In turn, general 

secretaries at indigenous centrals can be elected to be part of the authority of their federations. 

Every member at each upper authority is elected through public vote by the indigenous 

members of the communities that are part of the organisation that such authority represents, 

and by the very same process as described above. This is of central importance also because, 

as this chapter will disclose, conflicts that cannot be resolved in the indigenous communities, 

or that involve members of different communities, are passed over to the upper authorities for 

resolution. 

 

[5.3.7] Community assemblies 

At Lagarate, community assemblies are not just held for public elections, they are held 

frequently. For example, indigenous people meet: to resolve/prevent internal issues, to resolve 

conflict between community members, when community members need to take any decisions 

which regards the community or some of its members, including electing representatives, and 

in general to organise any aspect of the community’s life. These meetings are held in public 

spaces within the community, such as empty buildings used for ceremonies or other public 

events, and involve all members except young people (17 and under). As mentioned above (see 

subsection 5.3.2), in fact, only those aged 18 and over are full members of aymara indigenous 

communities and can take part in decision-making. In many cases, community assemblies are 

directed by the General Secretary together with the indigenous representative who demanded 

a particular assembly to be set up. For instance, if the Secretary of Roads believes that there 

needs a community intervention to deal with any issue involving roads, he/she would have to 
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call in the attention of the General Secretary and the community. Or, for example, if any 

member of the indigenous community believes that the Secretary of Sport is not dealing with 

the duty as he/she should, they might call in the attention of the General Secretary to set up an 

assembly to talk about the issue. 

 

Once the General Secretary is informed of the need to reunite the whole community to deal 

with a specific issue, and believes there needs to be an intervention of the community, he/she 

will proceed to communicate to all members a date and time to meet. At the assembly, all 

indigenous representatives sit with their partners one next to each other’s, and in front of the 

other community members. At Lagarate, men and women sit in different areas of the assembly 

(see figure 7 on page 141). The indigenous representative whose role covers the region of the 

problem at hand will talk about it and then will gather opinions from everyone in the assembly 

on the best possible ways to deal with it. The Secretary of Acts will transcribe everything that 

goes on during the meeting and will then give notes to the General Secretary. Community 

members will raise their hands at any time they want to express their views. Final solutions 

will then be reached through majority vote.  

 

As this chapter will show (see section 5.6), the same procedure described above is used to 

resolve conflict in the community. Before diving into the mechanisms that indigenous people 

rely on to do this, this chapter now turns the attention to the values that form the basis of rules 

that underpin any decisions in aymara indigenous communities, by first clarifying the term 

“indigenous”. 

 

[5.4] “Indigenous, native, peasant” 

‘The Bolivian nation is made up of the totality of the Bolivian people, the indigenous, 

native, peasant nations and villages, and of the intercultural and Afro-Bolivian 

communities which together constitute the Bolivian people.’ (Constitution of Bolivia, 

2009, Art. 3. My translation) 

 

This thesis mentioned in chapter 1 (refer to section 1.1) that Bolivia, as part of its 

“plurinational” nature, has a very multi-ethnic population, which 41% recognise as part of an 

indigenous group (Instituto Nacional de Estadística, 2012). According to the International 

Labour Organization (1989) indigenous people are those who self-identify as such and who 
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have: i) historical continuity with pre-colonial societies; ii) strong connection to the territory; 

iii) distinct social, economic, and political system; and iv) distinct language, beliefs, 

worldviews, and customs (Gigler, 2009). 

 

The “plurinational” nature of the Bolivian State is grounded in the multiplicity of the 

indigenous and non-indigenous cultures expressed by the thirty-six constitutionally recognised 

Bolivian indigenous “nations”. Given the right to the ‘cultural self-identification’ established 

by the Constitution of Bolivia (2009, Art. 21.I. My translation), the self-proclamation of 

membership to an indigenous group is the only requirement in the country for a citizen to be 

officially considered as “indigenous”. The Constitution of Bolivia guarantees to indigenous 

people: ‘free determination […], which involves their right to autonomy, self-government, 

culture, the recognition of their institutions, and the consolidation of their territorial entities’ 

(2009, Art. 2. My translation). However, the term “indigenous” is far too broad to encapsulate 

the complexity and multiculturality of the native people of Bolivia. As reported in the passage 

above, the Constitution (2009) refers to them as indigena, originario, campesino (indigenous, 

native, peasant). 

 

Although boundaries between “indigenous, native, peasant” people are socially constructed, 

therefore ephemeral in their nature and hardly conceptualizable, this research finds that the 

three terms are mainly connected to the geographical position of the corresponding 

communities. The term indigena (indigenous) is commonly used to indicate those ethnic 

groups that are first nation and that live in the Andean high plateau. Campesino (peasant) 

mainly refers to first nation people who work in the campo (land) and that, in Bolivia, live in 

the central valleys of the country. There might also be indigena campesinos, that is first nation 

people who are both indigenous and peasant (mainly due to internal migrations), but it is 

important to stress here that not all indigenous people are peasant and vice versa. The term 

originario (native) rather emphasises the ancestral lineage of the first nation people who 

generally live in the Bolivian lowlands. 

 

The Constitution of Bolivia (2009) refers to the “indigenous, native, peasant” people of the 

country more than a hundred times throughout, although as a single concept, to indicate a 

citizen entitled to various special rights, among which is self-determination (Fontana, 2014). 

As previously mentioned, it is hard to identify empirically such a social group, as the three 

conceptions do not always inter-connect, and self-identification is volatile. So, a person may 
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identify as indigenous but not as native or peasant etc. and groups may or may not agree with 

those identifications. According to Fontana (2014), peasant unions, native movements, and 

indigenous organisations have had a highly conflicted history in Bolivia. They also approached 

the political arena of the twentieth century with differing agendas. However, the definition of 

a shared identity became key to Evo Morales’ objectives in working towards the new 

constitution. Morales was, in fact, able to provide to the peasantry, the indigenous groups, and 

the lowlands populations with a shared narrative, which turned out to be fundamental to the 

process of mediation towards the 2009 constitution (Fontana, 2014). Hence, the “indigenous, 

native, peasant” category was mainly used as a political instrument to bring the efforts of the 

rural populations of Bolivia together, and today it is used to refer to the new “plurinational” 

citizenship negotiated in the constitution. As Medico, one of the indigenous representatives 

interviewed argues:  

‘Plurinational is a name invented by this president [at the time, Evo Morales] to use 

people in his favour, this is it. They are politicians who use denominations.’ (Medico, 

indigenous representative at the indigenous federation Lagarate-Illimani) 

Here Medico is stating that the Constitutional term was used to persuade people to accept the 

constitution, it has meaning for the politicians but not for the people. 

 

To further complicate the whole picture, although the Constitution of Bolivia (2009) recognises 

only thirty-six indigenous cultures or “nations”, the census of the population shows that the 

indigena, originario, campesino people of Bolivia recognise themselves to belong to 119 

different cultural groups, among which the second largest is aymara (Instituto Nacional de 

Estadística, 2012). These groups differ in terms of rites, music, customs, traditions, language, 

and others. For an analysis of community justice in Bolivia, one must differentiate the self-

designation of the community in question. This thesis focuses on the study of an indigenous 

community which self-recognises as being indigena and part of the aymara cultural group, the 

cultural identity that represents 46% of the whole Bolivian “indigenous, native, peasant” 

population (Instituto Nacional de Estadística, 2012). As mentioned in chapter 1 (see section 

1.1), given the complexity of the “indigena, originario, campesino” category, that trinity is 

subsumed in this thesis under the term “indigenous”, to facilitate its overall discussion and 

readability. 
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[5.5] The indigenous collective worldview 

The indigenous worldview (refer to appendix A, on page 264), a term which I use to refer to 

the indigenous holistic vision of the cosmos, is founded on a collective conception of human 

life. One of the main difficulties that I encountered during my focused ethnography at Lagarate 

involved comprehending the centrality of the collective dimension that underpins every aspect 

of indigenous people’s existence. In the indigenous community, collectiveness, understood as 

the quality or state of being collective, is the common denominator of the values, duties, norms, 

decisions over crime, sanctions, and community agreements that follow conflict resolution 

processes. What I struggled to grasp during the first few days of my focused ethnography was 

the more “republican” (Braithwaite and Pettit, 1990) view of the world and understanding of 

human nature that indigenous people share at Lagarate. This is especially revealed by their 

conceptualisation of human goods (see appendix A on page 264), such as safety, equality, 

freedom, and justice. Freedom, for example, is understood locally as ontologically blended 

with a societal vision: its meaning cannot be grasped if external to a social context. This view, 

in the specific, is in stark contrast with every assumption that I was bringing with me to 

Lagarate, and which relates to the doctrine of natural law and social contract. My view, forged 

on the Western philosophical load that followed the Era of Enlightenment, based, for instance, 

on the works of John Locke (1689), Montesquieu (1749) and J.J. Rousseau (1762), was initially 

deceiving or distorting my observation, preventing me from seeing the meaning from the 

perspective of the indigenous people themselves. To remain on the idea of freedom, as a citizen 

of the Western world I have always understood, and still understand it today as ontologically 

equal to an ideal solitary condition, where we as individuals, left alone from constraints, are 

maximally free. However, in Lagarate, freedom lies in an individual’s share within society. In 

this way, freedom is associated there to the human condition of belonging to a nation, 

community, society, thus entails citizenship, equality of rights (for more details see chapter 2, 

section 2.6).  

 

Only once I started to live in Lagarate and to recognise and let go of my previous worldview 

did I realise that such a conception – that freedom is of the individual not as an individual but 

as part of the community – underpins every dimension of the indigenous community life and 

of its people. It is their participation in communal life, their stake in society, their membership 

to the community, that makes the indigenous people free and, also, that determines the meaning 

and organisation of every aspect in their community, including their understanding of conflict, 

justice, and thus of their mechanisms of conflict resolution. Those mechanisms, specifically, 
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will be described in this chapter and discussed in more depth in chapter 7. As this chapter will 

reveal, the indigenous collective worldview entails conflicts to be seen as any actions that go 

against the community’s collective values. It is thus important to outline at this point what 

those values are.  

 

[5.5.1] Values in Lagarate 

Indigenous people share principles or standards of behaviour that characterise the relationship 

between them, that form the basis of rules, and that underpin criminal decisions within the 

community. 

‘In the community you act according to values, isn’t it? Don’t steal, don’t lie… This is 

practiced in the community, but not because there are judges or police. In the 

community there is no police, nor thieves.’ (Medico, indigenous representative at 

Lagarate-Illimani Federation) 

 

‘In the community, solidarity and communal respect come first. Also, sharing. 

However, norms and rules… There has always been a classic line, made of three 

phrases: “don’t be lazy, don’t lie, don’t steal”. On this basis, they have created the 

whole system of norms and sanctions. From that, justice as well.’ (Juanito, social 

worker at a juvenile detention centre in Bolivia) 

 

The values shared by indigenous people, which forge the relationship between them, and which 

constitute the bedrock of rules and underpin criminal decision-making within the community, 

can be all ascribed to the Aymara expression Ama shua, Ama llulla, Ama qhella (don’t steal, 

don’t lie, don’t be lazy). This saying of Inca ancestral origins translated over time into a form 

of cohabitation in the indigenous community that gave strength to values that prioritise the 

collective and communal dimension of life. These values include apthapi (communal meal), 

ayni (reciprocity), and minka (communal work), as well as other interlinking ideals such as 

respect, harmony, and balance between community members. 

 

Apthapi, ayni, minka 

Participants describe apthapi as a communal meal which has the social function of 

strengthening the relationships between community members and consolidating the 

community norms: 
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‘These are meals in which the whole community participates. If there is a party, an 

activity, an assembly in the community, the community meets, and each member brings 

in a product that they share. They make up a common table, not a real table but on the 

floor, where they put their products. It is a way to inter-relate, to communicate, to 

handle issues in the community, and then everything about rules, discipline… basically 

socialisation happens there. This is a tradition.’ (Juanito, social worker at a juvenile 

detention centre in Bolivia) 

I participated in such events on many occasions at Lagarate, especially in communal assemblies 

where I was offered food (usually trout and potatoes) and coca cola to share with the other 

members of the community. The methodology chapter of this thesis (refer to chapter 4, 

subsection 4.8.1) analysed that shared acts such as smoking or sharing food and drinks have 

the power to foster ‘social and conversational boundaries’ between people who take part in 

them (Dennis, 2006, p. 17). As previously mentioned, those important moments of 

commonality and sharing helped me to lower down cultural barriers, to better understand the 

indigenous worldview, and to make myself more familiar to the members of Lagarate (and vice 

versa). My very participation in those socialising processes that generate the collective 

dimension of the community and underpin its ‘mechanical solidarity’ (Durkheim, 1893, p. 126) 

made myself more connected to the indigenous group than anyone outside it. 

 

Another central value to indigenous community’s life is ayni, which entails reciprocity and 

interchange: 

‘I help or work for other people for free for ten days, because they need help. But when 

I need it, they are committed to help me. It is a kind of reciprocal deal, but without legal 

or economic binding. And that also happens in relation to parties: you invite me at your 

party, I bring you a present, and when I organise a party, you make the deal to do the 

same. This is another element that leads the community energy to distribute all over the 

community.’ (Abramo, head of Progettomondo.mlal justice project in Bolivia and 

member of an aymara indigenous community) 

According to the participants of this study and members of Lagarate, ayni has a holistic 

significance that transcends the relationship between people, and that extends to the 

equilibrium between human beings, nature and, more broadly, the universe. This equilibrium, 

balance, or harmony is based on the interchange that underpins any relationships among human 

beings and between them and the external environment. For example, ayni exists between 

humans and trees: the former irrigates the latter that, in exchange, reciprocates by converting 
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carbon dioxide into oxygen, which, again, will be reconverted into carbon dioxide by humans 

(a form of symbiotic existence). Ayni defines all the relationships that develop between two or 

more parties. As Abramo’s quote above reports, in the practice of community life, ayni 

indicates any form of interrelation and interchange between community members. It is a form 

of mutual help that members of the indigenous community undertake when other members 

need it, a natural conception of human relationships that, however, also extends to the natural 

environment. These ideas about equilibrium and social cohesion are core in indigenous culture; 

they are also central to understand indigenous conceptions about law, order, and local 

mechanisms of conflict resolution as this chapter will show. 

 

The third central value that underpins the indigenous collective worldview is minka. As ayni, 

minka refers to relationships of reciprocity and complementarity, but, differently from it, minka 

does not refer to forms of interchange between members, but between them and their 

community. For example, minka involves the community to work together for a common goal, 

such as the construction of communal buildings, the creation of entire new harvests, but also 

to help community members who experience harsh situations. For instance, as subsection 5.6.6 

will further clarify, when someone misbehaves in the indigenous community, the whole 

community might need to readapt in order to help wrongdoers to reintegrate in indigenous life. 

This is part of the collective effort that indigenous people make to live in equilibrium with each 

other. In Lagarate, indigenous members work for the common good for free, but participants 

in this research stated that in other communities these works might be remunerated, and the 

money used for public aims. 

‘Here we have an authority which follows our customs: each member has to provide 

service to the community, such as through public works or through public functions.’ 

(Benvenuto, indigenous representative at the community of Lagarate) 

 

‘We give many hours and many days to ameliorate the roads, to work in the schools, to 

clean the system of portable water, to work over community products. For example, we 

have a coca plantation that belongs to the community, it does not belong to an 

individual, so we have to take care of it, and the money that comes from that is 

administered by the representatives of the community. So, community work is one of 

our strongest values. Community work can also lead someone to be sanctioned in the 

community: if you do not do community work, it means that you take advantage of the 
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other members, like stealing from them.’ (Abramo, head of Progettomondo.mlal justice 

project in Bolivia and member of an aymara indigenous community) 

 

As mentioned above, apthapi, ayni, and minka are three of the most important values that 

indigenous people share and according to which they relate with each other’s. These are 

complemented by three further interlinking ideals, i.e., harmony, balance, and respect between 

members in the community, which characterise the relationships between indigenous people. 

‘Always there is respect among us. We call ourselves brothers. Always this. Always 

respect in the relationship between us. In the city this is lost, the respect, if you greet 

somebody there it seems you are crazy.’ (Benvenuto, indigenous representative at the 

community of Lagarate) 

 

The next sections will show that, as revealed by Abramo in one of the above-mentioned 

passages, those values and interlinking ideals, besides constituting the nature of the relationship 

between people, form the basis of rules, underpin criminal decision-making, and inform 

sanctions in the indigenous community. Chapter 7 will also dive into a more thorough 

discussion of the interrelations between the indigenous worldview and the indigenous system 

of justice. 

 

[5.6] The aymara indigenous system of conflict resolution 

‘Indigenous justice is a millennial, ancestral system of the indigenous communities, 

that is characterised by the resolution of conflicts within the community, through their 

own representatives, in the respect of life, rights, and reintegration in their society.’ 

(Silvio, high-level political decision-maker responsible for indigenous justice at the 

State of Bolivia) 

 

Chapter 2 of this thesis reported that indigenous justice practices in different continents – 

Africa, America, Asia, and Oceania – have many common traits (see section 2.8). First, they 

are based on similar systems of values that give priority to the peace, equilibrium, and harmony 

of the local indigenous groups (Baskin, 2002; Das and Maru, 2011; Elechi, 2008; Mirsky, 

2004). Those values shape the relationship between indigenous people, form the basis of their 

rules, and underpin criminal decision-making in their communities (Hand et al., 2012; Jones, 

2014; Motala, 1989). Second, the literature reviewed in chapter 2 showed that indigenous 
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community justice practices in many countries worldwide mostly aim to re-establish the 

community peace, harmony, and equilibrium threatened by crime, to heal the harm produced 

and to restore social relationships (Beitzel and Castle, 2013; Elechi, 2008; Huyse and Salter, 

2008; Peat, 1997; Yazzie and Zion, 2013). This is done through procedures that involve 

encounters between victims, offenders, and the wider society in the justice arena, and which 

emphasise, among other pivotal aspects, the relationships between victims, rulebreakers, and 

the community. However, those procedures are based in some cases on issues of exclusion, 

gender inequality, and power structures (see sections 2.7 and 2.8). Third, chapters 2 and 3 

revealed that, in all places considered, indigenous justice deals with local matters quickly, it is 

widely accessible to the local population, it is often regarded as not corrupted, and it is free of 

charge (Galanter, 1972; Opasina, 2017; Wardak, 2019). 

 

Findings from this research show that indigenous justice in Bolivia has a lot in common with 

the indigenous conflict resolution mechanisms previously outlined in this work. As this thesis 

mentioned (see chapter 1, section 1.1), indigenous communities in Bolivia are self-autonomous 

in their administration of justice and conflict resolution, however with some restrictions that 

were introduced in chapter 3 (see section 3.6.1) and that chapter 6 will illustrate in more detail. 

Besides those limitations, the central idea is that the community is entirely responsible for 

managing internal conflicts. The following subsections of this chapter will show that these are 

handled within communal assemblies and the crucial contribution of indigenous 

representatives, victims, rulebreakers, and the wider community. Conflict resolution in aymara 

indigenous communities in Bolivia entails each party to extensively discuss the conflictual core 

issues that underpin rule breaking, to reach communal agreements that allocate responsibility, 

alleviate harm, and contribute to its reparation. 

 

[5.6.1] Indigenous statutes and norms 

The Constitution of Bolivia stresses that:  

‘Each indigenous native peasant autonomy will draft its Statute, in accordance with its 

norm and own proceedings, in compliance with the Constitution and the law’ (2009, 

Art. 292. My translation).  

Although this is a legal requirement under the constitution, this research finds that most 

indigenous communities in Bolivia do not currently have a statute, they do not codify 

indigenous law. When they do have a statute, they call it estatuto orgánico (organic statute). 



 

 
 

135 

Organic statutes include the legal domicile of the community, rights and duties of community 

members, the norms internal to the indigenous group, and the possible sanctions for 

misbehaviour. Organic statutes, however, do not include anything written about conflict 

resolution processes. Findings from this research reveal that values and procedures are rather 

passed down from generation to generation in the indigenous community. Alongside the 

organic statutes, the other only written sources in the indigenous community are the libros de 

actas (books of acts) and libros de justicia (books of justice), where indigenous representatives 

(the Secretaries of Acts, see subsection 5.3.5) transcribe the minutes of community assemblies, 

including those that involve conflict resolution. These are used as records for past offences, 

communal agreements, and sanctions. 

 

At the start of the present focused ethnography, the community of Lagarate did not yet have an 

organic statute but members were working on a final draft that was approved towards the end 

of fieldwork. This meant that the community scheduled an assembly in late November 2018 

where everybody met to discuss and sign each article of the organic statute. Given the 

difficulties in reading and understanding Spanish for most community members, this process 

lasted a few days, but eventually everybody decided to write their names under the final 

approved version. In terms of rule breaking, the approved organic statute in Lagarate stresses 

that indigenous community members should not steal and “betray their community”. More 

specifically, betrayals refer both to faltas leves (minor faults), such as truancy and 

abandonment of community assemblies or communal duties, and faltas graves (serious faults), 

such as recidivism or disloyalty to community members.  

 

Very interestingly, organic statutes are written in Spanish and are not translated in Aymara, the 

local language at Lagarate and other indigenous communities in the area. Partly for this reason, 

indigenous people in Lagarate took months to approve a final version of that document, the 

organic statute, as they found it alien to them. They stressed that the draft they were working 

on was being circulated by central state officials and that it was the same for all indigenous 

communities in the area; they only had to fill it in with more local information about conflict 

resolution, sanctions, etc. This is a key issue, which shows that the real interest for the central 

state to require indigenous communities to have an organic statute, does not seem to respond 

to legally pluralistic goals of cultural dialogue and/or inclusion, but rather to the need of the 

state to expand its authority in rural areas (see chapter 3, section 3.4). Organic statutes in fact 

seem not to be created for the indigenous people; they are drafted by central state officials, as 
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a requirement, in Spanish which is the language of the state, and thus seem to belong to them. 

The fact that there is no official version in the local Aymara language serves to underline this 

conclusion, they do not want the local people to understand it or to use it; it is a state document 

depicting “ownership of the community” rather than a community document designed to serve 

its members. From this it seems that organic statutes are a way to increase the central state 

presence in indigenous areas, an instrument of control that the central state exercises over 

indigenous autonomies. If the central state really wanted to further dialogue towards a more 

equitable co-existence and mutual respect with indigenous societies, it would probably at least 

translate the documents, it would encourage the communities to include aspects important to 

the community. In short, were the central state really wanting to encourage mutual respect it 

would be interested in understanding the indigenous worldview, and give it voice to express 

local views. Certainly, this is not achieved where the central state rather imposes conditions 

which increase indigenous people’s alienation from central society. These issues will be further 

analysed and discussed in chapters 6 and 7. 

 

[5.6.2] Crime and “mistake” 

Indigenous people have a very distinctive understanding of conflict. In the indigenous 

community there is not a differentiation between criminal and civil law. Indigenous people do 

not differentiate between conflict that might involve either/or compensation to the victim and 

punishment of the offender. Findings from this research show that their system of justice rather 

aims, in all cases and under all circumstances, to restore the harmony, the balance, the 

equilibrium of the indigenous group, by allocating responsibility and repairing the harm 

suffered. 

‘In the city, in penal cases, you should respond to the state as it is believed that you 

harmed society, isn’t it? Rather, in civil cases conflict exists between two individuals, 

as it is supposed that an individual has harmed another individual. In the community, 

all cases are civil cases.’ (Matta, lecturer at a university in La Paz and member of an 

aymara indigenous community) 

 

In addition, this research discloses that the word “crime” itself is not used in the indigenous 

community. Any action that causes harm to somebody, and therefore that goes against the 

community’s values and rules, is labelled as “lack”, “fault” or, mainly, “mistake”. Indigenous 

representatives and indigenous people at Lagarate struggled to understand my question: “what 
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is crime in your community?”, and when they did get what I meant, they used to reformulate 

the question into: “what kind of mistakes might there be in my community, you mean?”. This 

is because, first, they say that there is no local Aymara translation for “crime”. “Crime” is seen 

by indigenous people as a Western imported concept that entails serious individual 

misbehaviour against an individual victim. Second, findings from this research reveal that, in 

the indigenous community, rule breaking has a strong collective understanding, where conflict 

is seen as caused by breakdown in social relationships rather than individual choices, and as a 

communal disequilibrium that must be rebalanced for the same action to be avoided in the 

future. Thus, “mistakes” can only be truly resolved when the community recognises the 

existence of the pre-standing disequilibrium or pre-standing lack of social cohesion which led 

to misbehaviour and deals with it. Disequilibrium or lack of social cohesion could emerge for 

different reasons, including issues relating to sustenance (e.g.: death of domestic animals), 

social exclusion, relational issues between community members, etc. During conflict resolution 

the indigenous group reiterates that “mistakes” are not tolerated; the word “mistake” means 

that the behaviour that goes against social norms is in fact a wrong way to make the community 

aware of the existence of disequilibrium. The message is that the disequilibrium should be 

discussed and rectified in the community before any “mistake” occurs.  

 

Hence, if in the Western world crime is understood as an individual offence that is punishable 

by law, the meaning of the word “mistake” rather refers to an action caused by disequilibrium 

in the indigenous community, which furthers disequilibrium and thus that jeopardises the 

community stability. For this, the word “mistake” is used to place emphasis on the collective 

dimension of misbehaviour, which encompasses both its causes and consequences, thus 

requiring collective responses. 

‘We cannot talk about crime because there has not been crime at all in the past years. 

We can talk about “mistakes”. There are mistakes made by persons, for example this 

happens when they do not show up when they are called in for public works: these are 

mistakes.’ (Benvenuto, indigenous representative at the community of Lagarate) 

 

‘Generally, they might commit mistakes such as: you did not respect your communal 

duty, for example the maintenance of the streets, or you did not come to help with the 

maintenance of the portable water system.’ (Mela, indigenous representative at Imaraya 

Municipality) 
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‘Mistakes involve not participating in communal meetings, or failing to keep up with 

public works for the community, or failing to participate in public assemblies, all this 

stuff.’ (Felice, indigenous representative at Lagarate-Illimani Federation) 

 

Other common “mistakes” that participants in this study refer to extend to land disputes, 

physical quarrels, and theft. As the following subsections of this chapter will show, every 

conflict in aymara indigenous communities is resolved within community assemblies with the 

participation of all members, in most cases, and sanctions have a collective rather than 

individual outcome. 

‘Crime?! It is very rare. It could be an accident, such as in rural areas. It might happen 

because of misfortune, with animals, which may hit, and cause someone to die. But 

among us, there is no crime. There are no criminals.’ (Felice, indigenous representative 

at Lagarate-Illimani Federation) 

 

Nonetheless, although they are very rare, research findings show that more serious “crimes” 

exist within indigenous communities. In particular, many participants refer to rape as a current 

issue of indigenous justice, this being mostly resolved in the indigenous space by the same 

standards used to deal with less serious offences. Chapters 6 and 7 will discuss this in detail. 

 

[5.6.3] Conflict resolution 

Findings from this research show that conflict resolution at Lagarate, in most cases, involves 

the community to meet in an assembly and to extensively discuss the issue at hand with the 

parties involved in the conflict and the other community members. Specifically, such a process 

is central to respond to the social disequilibrium, the breakdown in social relationships that is 

seen by indigenous people as causing “mistakes”. During the encounter, everybody has a 

chance to speak, to reveal thoughts and emotions, to take responsibility, and to sign a reparative 

agreement. This is done partly because of the local understanding of crime as a “mistake”, 

which has a strong collective meaning and that thus needs the participation of the indigenous 

group to achieve its resolution. In addition, indigenous people firmly believe their mechanisms 

for conflict resolution to be most effective in relation to the aims of indigenous justice, which 

involve, as this section will show, the restoration of the community equilibrium and social 

cohesion. In most cases, this is achievable only through both full reintegration of rulebreakers 

back into the community (this is a simple process, see below) and harm reparation. 
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Before the meeting 

This research finds that in most aymara indigenous communities, the conflict resolution 

process starts with a complaint to the Secretary of Justice or to the General Secretary, following 

harm suffered by a community member or by the community at large. The indigenous 

representative would then make a llamada de atención (call for the attention of the 

community), to resolve the issue in a communal assembly. In some areas, members of the 

authority first go and talk to the people directly involved in the conflict and to their families, 

to see whether the issue can be resolved there without the need of a communal assembly or to 

collect evidence that might be used at the meeting. In Lagarate, as in most aymara indigenous 

communities, every conflict or “mistake” is resolved with the participation of the whole 

community: 

‘When there is a mistake, we bring the community in an assembly. There, everybody is 

present. Normally, the offender attends: we cannot talk about a person who is not there, 

he must be there to explain himself, why he did that, what happened. As consequence, 

we can figure out and judge. It is the whole community that chooses the sanction, the 

community must be there to know what happened.’ (Benvenuto, indigenous 

representative at the community of Lagarate) 

 

The meeting 

This research finds that the uniform trait of aymara indigenous conflict resolution mechanisms 

in Bolivia is that these are public events, which always involve at least the victim, the 

rulebreaker, both parties’ families, and the indigenous representatives to mediate the meeting. 

Conflict resolution, however, usually extends to the whole community, except to young people, 

and when the conflict involves more than one indigenous community, members of different 

communities attend. These meetings or assemblies are usually held within public spaces in the 

community, which might often be empty buildings used for ceremonies or other public events. 

Usually, participants sit so they can directly look at all the other main participants. Victims and 

rulebreakers generally sit opposite to each other, on either side of the indigenous 

representatives, and members of the community make up the fourth side. The latter take up 

most of the space as they sit in multiple rows, with men and women sitting in different areas 

as described in subsection 5.3.4 (see figure 7 on page 141). Families of both parties usually sit 

in the front row. Although members of the community at large are present, they might not 

physically sit down during the assembly, but can stand at the back of the building or even 
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outside, often listening through the open door. During the meetings, some members of the 

public go around with a basket full of cigarettes, leaves of the local flora to chew, and soft 

drinks to share with everyone. Below are some descriptive passages from the words of 

indigenous representatives at Lagarate, which give a clear picture of local conflict resolution 

procedures. 

‘We call for the two parties, their families, the victim and the offender, isn’t it? So, we 

call them, and they… They need to be present. Then, the community decides. They 

decide what to do about that mistake. During a meeting within the community, we start 

by saying this to the rulebreaker: “you have committed a mistake within your 

community. What happened? Why did you do that?” They have the chance to defend 

themselves and to talk about it. Or they can clarify the original issue and what solutions 

are needed. In many cases, agreements follow.’ (Regina, indigenous representative at 

Lagarate-Illimani Federation) 

 

‘Indigenous representatives and the community call the parties involved. And then they 

ask: “What happened?”. Each party then explains their point of view. So, after 

listening, the community decides what to do. That’s how it’s done. It follows that the 

rulebreaker accepts to do something, such as paying or giving something back to the 

victim or the community by a certain time.’ (Mela, indigenous representative at Imaraya 

Municipality) 

 

‘It is a collective dialogue, where all the community is there, the victim is there, the 

rulebreaker is there, as well as the indigenous representatives, who work as facilitators. 

During the meeting, what indigenous representatives ask for is an explanation, and for 

the rulebreaker to take responsibility, to establish the truth, for the respect that the 

community deserves. The community needs to hear from the rulebreaker that she/he 

committed a mistake.’ (Juanito, social worker at a juvenile detention centre in Bolivia) 

 

‘Generally, we call in the offender so that he/she shows up in the community encounter 

to find a compromise, for example, that he/she accepts to pay something or doing 

something for the community. This has always to be voluntary. We cannot oblige 

anybody to do anything, it must be voluntary. In case the offender will not comply, we 

generally call him/her back, and he/she will pay or do the job. That is all.’ (Ramo, 

indigenous representative at the community of Lagarate) 
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During my focused ethnography at Lagarate, I personally participated in multiple community 

encounters of which only one aimed to resolve conflict. This shows that “mistakes” are fairly 

rare, there was only one in the six weeks I was there and had only been two in the previous 

year. In fact, it was found in this thesis that community assemblies of different types are 

strongly preventative whereby they allow the whole community to gather whenever an issue 

emerges and to discuss possible solutions together. If the issue is not overcome, then someone 

might commit “mistakes”, although results show that this is a rare occurrence.  

  

In the conflict resolution I attended, one of the indigenous representatives, the Secretary of 

Sport, did not keep up with his role’s duty, and he also missed a few communal assemblies. As  

mentioned above, this is understood as a minor “betrayal” at Lagarate (see subsection 5.6.1). 

Specifically, this was a quick conflict resolution process as the rulebreaker did not show up 

and thus the community only talked about how his behaviour affected the communal stability 

(some kids were left with no sporting activities). During that meeting, they also decided to end 

the Secretary’s duty because they could not trust him anymore, and that in a future meeting (to 

be conducted with the rulebreaker) they would have elected someone else in his place. 

Unfortunately, that second meeting took place after my period of data collection.  

Figure 7 - Conflict resolution at Lagarate 
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In general, participants stressed that in Lagarate the conflict resolution process starts with a 

few statements from the General Secretary or the Secretary of Justice about the purpose of the 

meeting, the issue that needs to be addressed by the community. Thereafter, the defendant takes 

the word to describe what happened and to explain her/his point of view, followed by the 

complainant, while the indigenous representatives question them. Members of the community, 

as well as family members, may participate in the discussion at any point, by raising their hands 

and taking the word. When everybody has expressed their opinions, if the defendant is found 

culpable by the members of the authority and the community, the victim and the community 

propose different solutions to attempt to repair the harm suffered by the victim and/or by the 

whole indigenous group, which will be signed in the compromiso (act of compromise). 

Participants of this study say that often compromisos are preceded by apologies from 

wrongdoers. However, as this section will show below, in case the defendant does not agree 

with the outcomes of the meeting or does not want to sign the agreement, the issue will be 

taken to a higher authority (such as the indigenous central) and will be resolved by the same 

mechanisms and standards used in the local community.  

 

It is interesting to reiterate that if community members at Lagarate decide not to attend 

assemblies within the community, including conflict resolution meetings, they break 

community rules. This is in line with a more “republican” society organised around group 

rights (see section 2.7) as is the aymara indigenous community, and less with a more liberal 

one. In fact, one may argue that those community assemblies are constrictive and against 

individual freedom. Given the strict obligations to the community, people’s choices are limited 

and always directed towards the public good. These issues will be discussed in more depth in 

chapters 6 and 7. 

 

After the meeting 

As soon as a decision is reached, and an agreement formulated and signed by the victim, the 

wrongdoer, and the indigenous representatives, things in the indigenous community get back 

to the way they were before conflict emerged: 

‘After agreements are pronounced, everything comes back to normality: we do not 

dispossess rulebreakers of anything. They get back to enjoy their normal rights’ (Russo, 

indigenous representative at Lagarate Central) 
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‘Rulebreakers don’t need to be re-included because they never left.’ (Matta, lecturer at 

a university in La Paz and member of an aymara indigenous community) 

 

Results from this research show that after rulebreakers sign compromisos, they are immediately 

accepted back in the community by the other indigenous members. Re-inclusion is not 

necessary as indigenous justice does not aim to exclude or stigmatise offenders. The vast 

majority of participants of this study also stress that reoffending is very rare. They argue that 

this is because of an intensification of informal social control in the community, where the 

social pressure to respect the agreement interacts with the strong inclination of rulebreakers to 

pay back the communal debt or obligation. That increased sense of responsibility appears to 

originate from the reintegrative shaming (Braithwaite, 1989) that the community encounter 

generates, where rulebreakers, during confrontations with victims in front of their relatives and 

the community at large, might feel shameful for their actions. 

‘There are cases where minors enter the neighbour’s house and steal something… So, 

you call their father, who apologises in front of the community. This puts shame on the 

minor.’ (Regina, indigenous representative at Lagarate-Illimani Federation) 

 

‘The community indirectly pressures rulebreakers to comply with the rules. They know 

that they have got on them the eyes of their people for what they have done.’ 

(Benvenuto, indigenous representative at the community of Lagarate) 

 

This thesis thus finds that the feelings of shame that emerge during indigenous community 

justice encounters might be central in strengthening the social bonds between the rulebreaker 

and the community, and therefore in repairing the social relationship damaged by crime. 

Therefore, it seems that the complementarity between that shame and the magnified informal 

social control, resulting from the complete reintegration of the offender in the community, is 

pivotal in preventing further offending within aymara indigenous communities in Bolivia.  

 

[5.6.4] Unresolved conflicts 

Findings from this research show that in most cases, disputes involving indigenous community 

members are resolved within the community. As mentioned above, it is rare that indigenous 

people reoffend and, when this happens, the community comes together once again to seek 
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different solutions. When conflicts cannot be resolved within the community, they are passed 

over to the authorities of upper indigenous organisational layers. 

‘If you, we say… Paolo and Anna, there is a problem. Now, we sanction you Paolo, you 

must bring 200 building blocks for the community, you must work for 5 days. And you 

say: “No, I am not fine with this, she is lying, and my community does not believe me, 

so I am taking this to the indigenous central”, which is the superior organisation, isn’t 

it? So, you can ask the indigenous central to resolve your case. Which means that the 

indigenous central will call its General Secretary, as well as Paolo and Anna, together 

with the General Secretaries of the other communities as well – those which are part 

of the indigenous central. So, conflict resolution starts again.’ (Regina, indigenous 

representative at Lagarate-Illimani Federation) 

 

Lagarate, for example, is part of Lagarate Central, alongside another five indigenous 

communities in the local area (see figure 5 on page 114). As previously disclosed in this chapter 

(see subsection 5.3.6), the authority of each indigenous central is composed by representatives 

democratically elected by the members of each of the communities that such authority 

represents. Findings from this research show that if a conflict is not resolved in Lagarate, for 

instance when one party is not happy with the outcome produced, the upper authority, Lagarate 

Central, would call another conflict resolution assembly. There, the victim, the rulebreaker and 

the families of both parties would meet with the indigenous representatives of that authority to 

resolve the issue, using the same standards and procedures described above in this section. If, 

again, no common agreements can be found, they will inform the indigenous authority at the 

federation level to discuss the problem again, although participants in this study stress that 

conflict resolution has never lasted so long (in their living memory). Findings from this 

research show that although procedures, goals, and sanctions used to resolve conflicts at upper 

indigenous layers are the same as those found at the indigenous community level, the former 

generally produce more severe sanctions and stronger social pressure to comply with 

compromisos. 

‘We can have minor sanctions, for example to undertake public works within the 

community… If she reoffends, her case goes to the indigenous central. And there the 

sanction is not at the level of the community, but at the level of the six communities that 

are part of that indigenous central. If she reoffends again, she goes to be judged by the 

federation, so she gets to us, and we sanction her in name of the 35 communities that 
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are part of the federation.’ (Regina, indigenous representative at Lagarate-Illimani 

Federation) 

 

‘There, the social pressure is going to be even stronger, because the rulebreaker has to 

answer for his actions in front of many more people.’ (Abramo, head of 

Progettomondo.mlal justice project in Bolivia and member of an aymara indigenous 

community) 

Furthermore, as indigenous representatives elected to represent each indigenous authority are, 

first, members of the indigenous communities that those authorities represent, this research 

finds that upper authorities (such as indigenous centrals) also respond to conflicts that arise 

between different communities. These might involve individuals or groups of people, and they 

are resolved under the same standards and procedures described above. 

 

There might be circumstances where family members of individuals found culpable and 

sanctioned within the community might not agree with the decision of the community although 

accept it for the sake of the community’s equilibrium. Potentially, this could develop into those 

families retaining anger that could be released in future meetings. In extreme circumstances, 

community members might have such different opinions that they could decide to break the 

community’s equilibrium and split into different groups. Both are possible circumstances that, 

however, I have not personally observed and that participants of this study stressed have not 

happened in the history of Lagarate (at least as far back as they can remember). Indigenous 

people would argue that though theoretically possible any of those scenarios is improbable 

because their firmly held collective worldview is so central to who they are that it underpins 

any thoughts and actions in the indigenous community (collective and individual actions) and 

thus, it is common that conflictual issues reinforce rather than weaken the collective indigenous 

worldview. However, as chapter 7 will discuss, issues such as those above seem to be more 

likely today, whereby the legally pluralistic agenda of the state has led to increased contacts 

between urban and rural areas, with younger indigenous members migrating to the city and 

moving away from the collective worldview. 

 

[5.6.5] Agreements and sanctions 

The present research shows that during indigenous community justice encounters, victims, 

rulebreakers, indigenous representatives, or other members of the community, might propose 
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compromisos (literal translation: compromises), that is possible solutions, agreements between 

the offender, the victim, and the community at large. Agreements are, therefore, “acts of 

compromise” that the wrongdoer, according to the local people, “voluntarily” signs to repair 

the harm caused and to restore the equilibrium within the community that her/his actions 

compromised. The expression “voluntarily”, that indigenous members often report, becomes 

problematic especially because it does not account for the community pressure to sign 

agreements and, more importantly, for the individual liberty that some indigenous members 

might not want to sacrifice in favour of the community stability. In fact, as previously stated 

(see chapter 2, section 2.7), there might be circumstances where the good of the collective 

requires the sacrifice of the good of the individual, and this sometimes might ‘result in gross 

violations of the most basic liberties of individuals’ (Kymlicka, 1995, p. 75). These issues are 

analysed and discussed in depth in chapter 7. 

 

In the case of aymara indigenous communities, the procedure used to determine what 

compromisos should involve is quite straightforward. In most cases, findings from this research 

show that offenders understand the harm caused and, also, they apologise directly to the victim 

and the community. Sanctions are then agreed by everyone present and signed in either the 

libro de justicia (book of justice) or libro de actas (book of acts). Sometimes, especially in 

those communities which do not have organic statutes and thus a list of misbehaviour and 

sanctions, community members raise their hands and propose possible solutions that will be 

finally chosen, agreed, and signed by the parties involved and their representatives. 

‘The offender signs an agreement and, generally, asks for forgiveness to the whole 

community, which will support him.’ (Benvenuto, indigenous representative at the 

community of Lagarate) 

 

‘This is why we have a book of acts. In there, we report agreements between indigenous 

representatives, such as the General Secretary, and rulebreakers. These are voluntary. 

Agreements involve the promise to not commit more mistakes, to comply with our rules, 

to be respectful. Rulebreakers say they will comply with what is agreed.’ (Felice, 

indigenous representative at Lagarate-Illimani Federation)  

 

Findings from this research show that sanctions may include fines, intended for the 

community’s public funding, public works for the community, personal works for the victim, 



 

 
 

147 

a temporary or indefinite denial of access to portable water, irrigation or electricity, suspension 

of public duties and, in the most severe cases, expulsion from the community. 

‘Sanctions generally involve fines. Other sanctions include public works, such as 

decorations for the community, or cleaning up the roads, all this stuff.’ (Felice, 

indigenous representative at Lagarate-Illimani Federation)  

 

‘The fine could be like 400bs [about £40] – depending on the offence. There are also 

other sanctions, such as doing community works, which may include cleaning up the 

public ground, making bricks, and others. And we can also sanction with works for the 

victim.’ (Ramo, indigenous representative at the community of Lagarate) 

 

‘The idea is that sanctions should involve support to the community, such as 

rulebreakers making bricks, cleaning houses, and other social and communal works. 

Sanctions have nothing to do with prison or physical punishment.’ (Juanito, social 

worker at a juvenile detention centre in Bolivia) 

 

What Juanito means in the quote above is that although some sanctions are physical and may 

seem to be punishments, they are not intended that way, they are not used as a form of intrinsic 

punishment. The core aim of the physical sanction is the reintegration of wrongdoers into the 

community by using the shame that physical interventions produce in order to force or persuade 

compliance with social standards. Those sanctions are thus intended as reparations, to repair or 

restore the equilibrium in the indigenous community, and this is also how they are experienced 

by wrongdoers, at least in most cases, and why wrongdoers accept them as compromisos.  

Banishment is the most severe sanction as it involves community decisions that, in practice, 

are life sentences. The power of banishment is particularly relevant in societies characterised 

by “mechanical solidarity”, as is the aymara indigenous community, where the individual is 

deeply bonded to her/his community and thus, banishment involves abrupt identity changes. 

Indigenous people in the community of Lagarate stressed that they have never banished 

anyone. Banishment has therefore not been used in living memory, although people in Lagarate 

are aware that it could be used, as a last resort. The use of physical interventions and 

banishment in the indigenous community will be discussed in depth in chapter 7.  
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[5.6.6] The restorative goals of indigenous justice 

As this chapter shows, findings from the present research highlight that the core goal of 

indigenous justice in Bolivia centres on restoring the social relationships disturbed by 

“mistakes”, thus the community equilibrium and social cohesion. Restoring social relationships 

means to understand collectively the issue underlying conflict, hence to re-work social 

relationships towards both healing (public) harm and to avoid the same issue from happening 

again in the future.  

 

Furthermore, participants of this study stress that equilibrium in the indigenous community is 

also based on the full reintegration of wrongdoers into the indigenous group. Reintegration 

leads in fact rulebreakers to go back to take their part in community life while taking 

responsibility in the attempt to repair the harm suffered by the victim or the indigenous group 

at large. In fact, results from this research show that the key objectives of indigenous justice – 

restoration of social relationships and reparation of community equilibrium – can only be 

achieved (in most cases) with the full restoration of the wrongdoer and their reinstatement 

within society. For this, the present thesis finds that in some circumstances the whole 

indigenous community chooses to make a collective effort to readapt following misbehaviour, 

to facilitate the restoration and reintegration of rulebreakers in the community (rather than their 

exclusion). For example, participants often mention cases where wrongdoers steal food or 

domestic animals from other community members. Stealing is one of those actions that go 

starkly against the indigenous collective worldview and falls within faltas graves (serious 

faults). As mentioned above, indigenous conflict resolution aims to understand the reasons that 

brought community members to misbehave (see subsection 5.6.2). For instance, conflict 

resolution might reveal that rulebreakers stole because they lacked resources for their own 

sustenance. In those cases, first, community agreements entail rulebreakers to give back 

whatever they stole to the victim. In addition, they often involve all members of the community 

to help out rulebreakers to get back to a condition of equilibrium, by, for example, assisting 

them with their harvest, and giving them food and shelter. Precisely, this is understood in 

indigenous communities as necessary to repair the community equilibrium, to restore harmony 

between community members, it is a core value in indigenous culture (see minka in subsection 

5.5.1). This marks an important difference between indigenous justice and practices of justice 

in Western society, an issue that chapter 7 will analyse further. 

‘The aim is to restore relationships, for the offender to repair harm as much as possible, 

somehow, by working for the community, doing something with benefits for the 
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community, above all. If there is a person who is affected in any way, you need to see 

how the community could help them. Indigenous justice means reconciliation, 

responsibility, non-violence. This is the original core of indigenous justice.’ (Juanito, 

social worker at a juvenile detention centre in Bolivia) 

 

An example of an extreme real-life situation might be useful at this point to better illustrate 

how the reintegration of wrongdoers into the indigenous community (rather than their 

exclusion) may be key towards the equilibrium of the indigenous group. This is a case of 

homicide described by a participant of this study, which happened in an aymara indigenous 

community not far from Lagarate, and which was not reported to the police as Bolivian law 

requires, but instead was dealt with locally.  

‘An individual, during a fight after a party, hit and killed another person. This issue… 

The community decided to resolve it. During conflict resolution, the wife of the victim 

said: “well, more importantly, what’s going to happen to my kids? My husband was 

the one who provided with basic sustenance, I only do some communal work”. So, the 

community considered that and said: “yes, clearly there is a disequilibrium here, as 

there is someone who, now, will not go to feed a family”. On the other side, they 

analysed that if they handed the offender over to city justice, thus sent him to prison, 

his wife and kids would have suffered the same problems as the victim’s family. So, by 

taking him to city justice, to jail, two families in the community would have been 

disadvantaged… a whole disequilibrium. Therefore, the community decided that, until 

the victim’s wife kids were grown up, the offender had to work twice his time, and he 

had to share his incomes with the two families. This was the sanction that the 

community applied to repair the disequilibrium generated. Somebody could say: “but 

there was a murder!” However, the community processes reasoned in a way that would 

avoid increased harm for everyone. Issues like this generate important controversy, as 

people might say that, as the person committed homicide, he should be punished, he 

should not be there, free, working. However, the community understood that it was 

more important to look after the harmony in the community, the well-being of the 

families, than to impose sanctions as we understand them.’ (Drago, high-level political 

decision-maker responsible for justice and corruption at the State of Bolivia) 

 

Homicide is certainly an uncommon case. This research finds that it is very rarely committed 

in aymara indigenous communities, and, by state law, it should be handed over to the 
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centralised, civil law based system of justice for resolution. However, Drago’s story shows that 

the indigenous community above believed that the intervention of the civil law based system 

of justice would have further complicated the situation as it would have increased the 

communal disequilibrium caused by the criminal behaviour. The sanction inflicted on the 

rulebreaker did not aim at individual punishment, but rather on finding the most effective ways 

to restore the group’s equilibrium in the attempt to alleviate as much as possible the harm 

caused to the direct and indirect victims. This thesis demonstrates that restoration of harm 

through reworking social relationships is part of the major objectives of indigenous justice.  

 

As the following two chapters of this thesis will show and further discuss, equilibrium in the 

aymara indigenous community, however, is sometimes based on dynamics of inequality 

between different groups. Chapter 6, specifically, will show that young people do not have a 

stake in conflict resolution and thus, decisions are usually agreed between their parents and the 

community at large. This becomes problematic especially in the case of young women, who 

sometimes are victims of abuses within the community and must suffer the burden of this for 

the sake of community stability. Chapter 6 and 7 will dive more specifically into this issue. 

There might be other cases where victims do not want to reconcile with “their” wrongdoers, 

where the reintegration of rulebreakers might be seriously problematic for other community 

members who, however, must accept this to restore equilibrium in the community. As one of 

the participants of this study stressed: 

‘Indigenous justice always guarantees the harmonic coexistence between citizens, 

brothers, that live in the community, but within the logic of their norms, proceedings, 

culture, principles, values, those they have always used over centuries.’ (Silvio, high-

level political decision-maker responsible for indigenous justice at the State of Bolivia) 

 

As also noted in chapter 4 (see section 4.4), what Silvio means in the quote above is that 

“equilibrium” and “social cohesion” are culturally informed concepts, which, in many 

indigenous areas worldwide (such as Lagarate), are grounded in more “republican” values 

(Braithwaite and Pettit, 1990) and in the notion of group rights (for further details see sections 

2.6 and 2.7). These, however, should not be used as discriminating factors to label indigenous 

justice as a non-restorative justice practice; chapter 7 will discuss that such an exercise rather 

falls within narratives of Northern/Western domination over indigenous people. This research 

rather finds that indigenous justice in Bolivia is intrinsically restorative as it aims to re-work 

social relationships towards resolving both any conflict(s) (mistake/misbehaviour) and their 
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underlying causes, and to promote equilibrium between members of society. The following 

two chapters of this research will further dive into these issues as they are central for a 

discussion on aymara indigenous justice, its interrelations with Western definitions of 

restorative justice, and for a closer examination of legal pluralism both in Bolivia and 

internationally.  

 

[5.6.7] The contrapositions between the indigenous and the civil law based justice 

systems 

The intrinsic restorative nature of indigenous justice makes indigenous people identify many 

factors of contrast between the indigenous and the civil law based justice system in Bolivia. 

Chapter 6 will show that among those factors, indigenous people find their system of justice as 

swift, cheap, accessible, and as much as possible free of corruption when compared to the civil 

law based system of justice. Chapter 6 will also show that those contrasts often lead indigenous 

people in Lagarate and other aymara indigenous communities to choose not to report serious 

crimes and individual human rights abuses to the civil law based justice system for resolution, 

thus, to disrespect constitutional provisions. 

 

This research in fact finds that indigenous people believe justice to be achievable exclusively 

when based on and built around the indigenous collective worldview that this chapter has 

outlined, the only one indigenous people recognise and endorse, the core of their being and 

their lives. 

‘The difference is about punishment, prison. This is retributive justice, in the city. You 

must punish, supposedly so the offender learns. The victim is not listened to. She does 

not participate. City justice brings about vengeance, not reparation: you lose 

emotional, affective reparation. So, the difference is that victims and offenders do not 

have their say, the authority takes a decision about the offender and forgets about the 

victim. This is the difference, in general. In the communities, the authority is sufficiently 

wise to take into consideration everyone who is part of the problem, of the conflict and 

of its resolution.’ (Lanterna, restorative justice facilitator in La Paz) 

 

Hence, this research discovers that indigenous people do not believe in punishment and 

especially in jail. They note that punishment is incapable of leading the offender to “reflect” 

(see quotes below), that is to take responsibility for his/her actions. They further note that 
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punishment does not resolve the disequilibrium, or breakdown in social relationships, which is 

seen as the real cause that leads community members to commit “mistakes”. “Crimes” or 

“mistakes” are thereby communal issues which are seen as caused by disequilibrium in the 

indigenous community, and which themselves cause further disequilibrium. All this 

disequilibrium must be dealt with by and for the whole community, collectively, it is a problem 

inside the community that must be resolved from within. For these reasons, findings from the 

present research show that indigenous people feel that the decisions of community justice do 

actually achieve justice. Indigenous people also strongly believe that victims feel safer after 

conflict resolution in the community takes place, as they are part of the process and have 

confidence that the “mistake” will not be repeated. On the other hand, indigenous people 

condemn the civil law based system of justice, which excludes victims and victims’ harm from 

conflict resolution. 

‘Here justice – what we do – is impartial. Here we try to understand the root of the 

problem to find a solution. In La Paz city we hear about offenders who are “fabricated” 

[he means that innocents go to jail]. Here that does not happen. In the community 

people are brought to reflect. I don’t think physical interventions would make them 

reflect more. Public works I think function better, in making them reflect on what they 

did.’ (Benvenuto, indigenous representative at the community of Lagarate) 

 

‘Community justice aims for solutions. It has to make offender and victim reflecting, 

because otherwise nothing will be resolved. It is not as in the city. A person who goes 

to jail, after that, he is more destroyed. He is a worse human being. He does not reflect. 

This is the big difference.’ (Russo, former indigenous representative at Lagarate 

Central).  

 

The core contrapositions between the two justice systems (and worldviews) reported 

throughout this chapter, which emerge from the results of this research, will be further 

presented in chapter 6, andadiscussed extensively in chapter 7.  

 

[5.7] Conclusion 

The present chapter has reported findings of research conducted into aymara indigenous justice 

in Bolivia. Both interviews and the focused ethnography have revealed how indigenous 

communities are today embedded in the territorial structure of the Bolivian state. They have 
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disclosed how indigenous people organise and regulate their life in community. They have 

found that the indigenous collective worldview is forged on a more “republican” (Braithwaite 

and Pettit, 1990) view of the world and understanding of human nature, which informs a group 

conception of rights, grounded in three structural values: apthapi (communal meal), ayni 

(reciprocity), and minka (communal work). Specifically, this research finds that that indigenous 

collective worldview informs the relationship between indigenous members, forms the basis 

of norms in the community, and underpins decisions over conflict. 

 

Conflict in the indigenous community, precisely, is built around the notion of “mistake”. This 

is a very important word that indigenous people use to understand rule breaking as being rooted 

in a more collective dimension. Specifically, they see conflict as caused by breakdown in social 

relationships rather than individual choices, purported by a communal disequilibrium that 

needs to be rebalanced. “Mistakes” are not seen as actions that only have negative 

consequences for individuals, but as acts against the community and that negatively impact 

community stability. Thus, the word “mistake” not only encompasses an action that is in 

conflict with or breaches the rules of the community, but also the causes and consequences of 

that action. It follows that the community needs to handle it and the effects “mistakes” had on 

the community drive the way it does that. This means that if conflict is seen as caused by 

community disequilibrium and breakdown in social relationships, the conflict resolution 

process represents a chance for the community to discuss issues underlying the conflict and 

thus to decide how to restore equilibrium in society. During conflict resolution the indigenous 

group reiterates that “mistakes” are not tolerated; the word “mistake” means that the behaviour 

that goes against social norms is in fact a wrong way to make the community aware of the 

existence of disequilibrium. The message is that the disequilibrium should be discussed and 

rectified in the community before any “mistake” occurs.  

 

Hence, the indigenous community must impose reintegrative sanctions on rulebreakers to 

protect the community stability, values, and rules, to repair harm suffered by the direct and 

indirect victims, and to strengthen social bonds between community members. These goals are 

believed to be only attainable through the participation of the whole community in conflict 

resolution, including victims and rulebreakers, so to understand the root causes of the problem 

and to repair harm. In this sense, this research discloses that the encounter between offenders, 

victims, and the wider community is key in aymara indigenous justice. Although the process 

is not found in a legal document nor is it even written down, it is in fact highly structured to 



 

 
 

154 

respond to the goals of indigenous justice. Another core part of that structure involves 

rulebreakers’ full reintegration in society. This chapter shows that reintegrative shaming 

(Braithwaite, 1989) plays a key role in that, but also the community’s informal social control 

is pivotal to guarantee community equilibrium. There are also circumstances where the 

community will choose to change internally, to make a collective (and individual) effort so that 

wrongdoers can be truly restored, recuperated, and reintegrated within society. 

 

Therefore, indigenous people believe justice to be achievable exclusively when based on and 

built around the indigenous collective worldview, the only one which they recognise and that 

they believe in. This leads them to assert that they believe they live in a just society when that 

indigenous collective worldview is used to resolve conflicts. Indigenous people strongly 

disregard civil law based mechanisms of justice, which they describe as corrupt, slow, 

inaccessible, and counterproductive where “justice” is the objective, they consider them to be 

primitive and intrinsically unjust. If forced to use them they would argue that their community 

had become more primitive and uncaring. Punishment, they stress, will never lead society to 

understand the root causes of conflict, to bring offenders to “reflect”, to take responsibility for 

their actions, to repair victims’ harm, and finally, to restore equilibrium in society. To achieve 

these ideas, they argue that one needs a truly restorative system, one based on the indigenous 

collective worldview. However, this thesis also finds that the restorative nature of aymara 

indigenous justice is grounded in cultural notions about equilibrium and social cohesion which 

seem to hide problematic issues especially with regards to young women in the community and 

young people more broadly. This thesis will now turn the attention to the second round of 

findings, with a close view on the legally pluralistic framework of Bolivia, which will help to 

further delve into such issues. Then, all results will be taken together to inform the discussion 

in chapter 7.  
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Chapter 6 – Legal pluralism and “plurinationalism” in Bolivia 
 

[6.1] Introduction 

This chapter presents the second round of findings from the present research with a focus on 

the Bolivian legally pluralistic justice system. It starts with an outline of legal pluralism in the 

Constitution of Bolivia (section 6.2). This is done, first, with a view on how the constitution 

structures legal pluralism in the country. Second, with a focus on the limitations set by the 

constitution to the indigenous jurisdiction. Third, with a review of the mechanisms that the 

constitution sets to establish how jurisdictional disputes between the civil law based and 

indigenous jurisdictions will be resolved. Then, section 6.3 will reveal the rationales at the 

basis of the contemporary Bolivian legally pluralistic agenda. Section 6.4 will move on to show 

how legal pluralism plays out in the country, to see whether it is currently achieving the goals 

envisaged by the constitution. Specifically, this research finds that those goals are often 

unattended, mainly because indigenous people choose not to respect constitutional obligations. 

The findings presented in this chapter, together with those of chapter 5, will then be discussed 

in the following chapter 7. 

 

[6.2] Legal pluralism in the Bolivian legal framework 

Chapter 3 of this thesis (refer to section 3.2) shows that legal pluralism is a situation in which 

more sources of law coexist in the same geopolitical space (Davies, 2010). It also clarifies that 

this work focuses on legal pluralism when this is as a condition of plural normativity in law 

and order, and specifically when this is concerned with the types of relationships between 

indigenous and civil law based systems of justice in a country. Legal pluralism in Bolivia 

concerns plural sources of criminal and civil law to operate simultaneously in certain 

geographical areas of the country (Constitution of Bolivia, 2009). As previously mentioned in 

this thesis (see chapter 1, section 1.1), the territory of Bolivia is administratively subdivided 

into rural areas (or indigenous communities) and cities, which are drawn together to form the 

State of Bolivia. The Constitution of Bolivia (2009) declares the existence of two equally 

hierarchical jurisdictions in the state: the Court of Ordinary Jurisdiction and the Rural Native 

Indigenous Jurisdiction (2009, art. 179.II). The former extends to civil law based institutions 

in more urban settings, while the latter deals with legal facts within indigenous communities 

(2009, Art. 191 (II.3)).  

 



 

 
 

156 

Specifically, articles 8 and 2 of the constitution define Bolivia as a ‘pluralistic society’, granting 

political, cultural, and institutional self-determination to indigenous communities (Constitution 

of Bolivia, 2009). Article 179 (I and II) stresses that indigenous communities shall exercise 

indigenous jurisdiction, which shall be part of the state’s juridical framework with equal status 

to the civil law based system of justice. Such jurisdiction applies to those legal cases that only 

take place and/or produce effect within indigenous communities and which only involve 

indigenous members (2009, Art. 191 (II.3)). The constitution also specifies that indigenous law 

shall be written into statutes (2009, Art. 292), drafted in accordance with communities’ specific 

values and norms, and constitutional rights. As chapter 5 (subsection 5.6.1) shows, however, 

many indigenous communities still do not have statutes, while others, such as Lagarate, have 

started to draft them in more recent times. Furthermore, it also shows that where statutes are 

drafted, they often do not include anything written about conflict resolution. According to the 

constitution, however, indigenous statutes shall define internal community practices of 

economic, social, political, organizational, and cultural development, together with the local 

exercise and administration of justice and conflict resolution. The constitution specifies that 

such practices are of exclusive competence of indigenous communities (2009, Art. 304). In 

addition, indigenous jurisdiction is compulsory, must be complied with by every member, and 

it is unconditionally irrevocable by other jurisdictions (Ley 073, 2010, Art. 12). This means 

that, as this chapter will evidence, decisions within the indigenous community cannot be 

appealed against to the civil law based system of justice, as this does not have any authority 

over cases falling within the indigenous jurisdiction. In addition, indigenous people in Bolivia 

cannot choose whether to appear before the local indigenous or non-indigenous court, as in the 

case of many African and Asian people (see chapter 3, section 3.6). Rather, indigenous justice 

has compulsory jurisdiction over most cases in the indigenous community. However, as the 

following section shows, limitations apply to the indigenous jurisdiction in Bolivia. 

 

[6.2.1] Limitations to the indigenous jurisdiction 

Although the indigenous jurisdiction is endowed with equal hierarchical status as the civil law 

based one, the Constitution of Bolivia (2009) sets limits to it. In the specific, constitutional 

article 190 (II) stresses that international human rights must be preserved as superordinate to 

any jurisdiction. Therefore, to ensure that these constitutional guarantees and rights are indeed 

preserved, the constitution (2009, Art. 196 (I)) sets up the Tribunal Constitucional 

Plurinacional (TCP, Plurinational Constitutional Tribunal). This tribunal, being formed of 
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seven members, of whom at least two must self-identify as indigenous (Ley 027, 2010), can 

hear appeals against indigenous and non-indigenous decision making in breach of human 

rights, with its pronouncements being final and with binding effect over indigenous and non-

indigenous jurisdictions (Ley 254, 2012). In addition, by Article 192 (III), the Constitution of 

Bolivia (2009) introduces a specific legislation, the Law Limiting Indigenous Jurisdiction (Ley 

073, 2010), which establishes how jurisdictional disputes between the civil law based and 

indigenous jurisdictions will be resolved. This Law (2010, Art. 10.II) reiterates that the scope 

of indigenous jurisdiction does not extend to international law (such as crimes against 

humanity, terrorism), crimes against the state (such as corruption), tariff law, crimes against 

children, and serious crimes, that is rape, murder, and assassination.  

 

Thus, the Constitution of Bolivia declares, at first, the existence of two equally hierarchical 

jurisdictions in the state: the Court of Ordinary Jurisdiction and the Rural Native Indigenous 

Jurisdiction. In this way, the Constitution (2009, Art. 1) establishes the country as a 

‘Plurinational [...] State’ founded on ‘juridical […] pluralism’, based on the right to self-

government of indigenous people. The same constitution then reiterates that both jurisdictions 

must respect state defined human rights. In this way, at a first glance, civil law based and 

indigenous jurisdictions in Bolivia, with their own independence and autonomy, are set by the 

constitution on equal footing, recognised as legitimate only when each complies with 

constitutional legislation. Furthermore, the creation of a mixed Plurinational Constitutional 

Tribunal composed both of state judges and indigenous members aims to avoid indigenous 

justice to be a mere bystander of decisions undertaken by the “urban” framework, with 

indigenous members equally vested with all the powers granted to them and protected by the 

constitution (Fajardo, 2004; García and Carrillo, 2016). However, as considered in chapter 3 

(see section 3.7), the values and the liberal philosophy underpinning the civil law based 

framework of justice are the same as those structuring constitutional law, and thus both must 

be regarded as part of Western imported law. Hence, compared to civil law based justice 

functionaries, indigenous people are far more likely to transgress international human rights 

and thus constitutional law. As chapter 2 and chapter 5 disclosed, in fact, the indigenous 

collective worldview underpins a more “republican” (Braithwaite and Pettit, 1990) rather than 

liberal understanding of society and a conception of rights grounded in the group. This chapter 

will further highlight that in Bolivian indigenous communities it is group rights which are 

prioritised, and therefore group or community rights which are protected in the indigenous 

justice system. This means that the creation of a constitutional court, which is composed of 
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both indigenous and non-indigenous judges, and which equally supervises over indigenous and 

non-indigenous justice, does not avoid inequality to structure the relationship between Western 

imported and indigenous jurisdiction, not only under a legal point of view, but also under a 

social and cultural perspective. This issue is further discussed in this and the next chapter. 

 

As mentioned above, besides the respect of international human rights, indigenous justice is 

considered as legitimate by the centralised state only if it is exercised when personal, material, 

and territorial scopes of validity are all met (Ley 073, 2010). This means that indigenous 

jurisdiction is compulsory only for indigenous people (personal validity) who are involved in 

less serious conflicts (material validity) within indigenous territories (territorial validity). 

Findings from the present research document that indigenous people today strongly perceive 

this as a form of founding inequality between the indigenous and the civil law based justice 

frameworks and worldviews in Bolivia. As this chapter will show, such a perception intersects 

with the main flaws of legal pluralism in the country.  

 

[6.2.2] Coordination between the indigenous and the civil law based system of justice 

Chapter 3 (see section 3.6) reports that Bolivia is not the only country in the world, and not the 

only country in Latin America, that features legal pluralism. Specifically, it is not the sole 

country to feature a form of legal pluralism characterised by formal collaboration, at least as 

established in the constitution, between its different jurisdictions. However, chapter 3 also 

shows that often, in other countries, legal pluralism is flawed by the absence of frameworks to 

establish how jurisdictional disputes between the different local jurisdictions should be 

resolved. This chapter will show that although such a framework exists in Bolivia, its 

provisions are often unattended. Yet, the very existence of that framework proves that legal 

pluralism in Bolivia is distinct and diverse compared to the form it takes in other countries as 

those reviewed in chapter 3 (see section 3.6). 

  

As mentioned above, the Constitution of Bolivia (2009) makes clear that both the civil law 

based and indigenous jurisdictions must respect constitutional guarantees. To this purpose, in 

2010 the constitution introduced the Law Limiting Indigenous Jurisdiction (Ley 073, 2010), 

which goal was to establish practical channels of communication and thus of coordination 

between the two jurisdictions in the state. The Law Limiting Indigenous Jurisdiction 

establishes that, when a serious crime is committed within an indigenous community, it is 
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responsibility of the indigenous representatives to report it to the civil law based justice system, 

to the police (Ley 073, 2010). In addition, the Constitution of Bolivia sets the guidelines to be 

followed when members of the indigenous authorities, in the administration of their role, 

violate human rights by imposing sanctions that breach constitutional provisions (2009, Art. 

128). Anyone in the indigenous community, such as the victims of such violations or other 

community members, may undertake a procedure of amparo constituccional (constitutional 

redress) or acción de libertad (action for liberty), that is of appeal ‘before any competent judge 

or court’ (Constitution of Bolivia, 2009, Art. 129. My translation). Where that judge or court 

establishes that the supposed violation of human rights took place, he/she shall forward the 

case to the Plurinational Constitutional Tribunal for revision (Constitution of Bolivia, 2009, 

Art. 125-136). If the Plurinational Constitutional Tribunal decides that the indigenous norm is 

incompatible with constitutional provisions, it shall impose a culturally sensitive alternative 

for the conflict at hand (Ley 027, 2010).  

 

As this chapter will reveal, in some cases indigenous people in Bolivia are aware of 

constitutional obligations and international human rights standards but nonetheless choose to 

follow cultural practices that violate these. This chapter will demonstrate that that happens for 

different reasons. For example, given the founding differences between the indigenous 

collective worldview and the Western liberal philosophy (see chapter 2, sections 2.6, 2.7 and 

chapter 5, subsection 5.6.7), indigenous people might disagree with international human rights, 

and thus choose to apply indigenous standards as being more “rights” oriented, in their view. 

In other cases, indigenous people believe they are obeying human rights, however they are in 

fact applying communal rights and, in some cases may be breaching individual rights. Given 

the stark cultural differences between the indigenous and the more Westernised urban system 

of justice in Bolivia, it is in fact evident that indigenous practices of conflict resolution are not 

always easily reconciled with the individual human rights agenda, and more generally with 

constitutional provisions. To help to resolve this problem, the Plurinational Constitutional 

Tribunal is equipped with a special chamber that provides guidance to members of the 

indigenous authorities on the compatibility between their conflict resolution mechanisms and 

constitutionally enshrined fundamental rights (Ley 027, 2010). In practice, when indigenous 

people do not know whether certain norms or procedures for conflict resolution clash with 

constitutional law, they can submit oral or written inquiries which must be resolved by the 

Plurinational Constitutional Tribunal within a month. The answer must be in both Spanish and 

in the native language of the corresponding indigenous community. However, this chapter will 
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report that indigenous people do not do that, especially because they distrust civil law based 

jurisprudence and regard this as primitive compared to their collective worldview, thus 

counterproductive especially when it comes to conflict resolution and restoration of social 

harmony in the community. 

 

[6.3] The rationales for legal pluralism in Bolivia  

Chapter 3 (see section 3.4) reports that four main rationales might be found at the basis of the 

implementation of a legally pluralistic agenda in different countries worldwide (Van Cott, 

2006, in Kötter, 2015). These extend to the protection of cultural rights, which often became 

priority in countries which aimed to fulfil international obligations for the treatment of internal 

ethnic minorities. Furthermore, in some countries the legitimisation of indigenous practices of 

justice acted more as a surrogate for the expansion of the state authority into indigenous areas, 

while in others it was mainly undertaken to expand the Western human rights agenda. This 

research finds that all those rationales are part of the explanation for the Bolivian State to adopt 

a policy of legal pluralism with its constitution in 2009. It also finds that today expansion of 

the state authority in rural areas and with it of the human rights agenda seem to have taken 

priority over the others. This issue will be further discussed in chapter 7. 

 

First, according to participants of this study, the protection of cultural rights had a central role 

in the implementation of the Bolivian policy of legal pluralism in 2009. They stress that the 

Bolivian State responded to internal pressures generated by indigenous groups to legitimise 

their cultural practices.  

‘The constitution establishes the state as plurinational as this is part of the recognition 

of the existence of indigenous, native, peasant nations and communities as part of the 

state. The invisibility of those groups was broken, of those groups that had been 

historically unknown, ignored, forgotten, marginalised. It is a recognition of that 

existence, of the plurinationalism.’ (Arda, manager of a legal foundation in La Paz) 

This thesis has reviewed that since 1534 the indigenous people of Bolivia mobilised against, 

first, the Spanish oppression and then, following the proclamation of the Republic of Bolivia 

in 1825, against the system of apartheid ruled by the governments that followed (see chapter 

1, section 1.1). While in 2004 the Bolivian congress allowed indigenous people to contest 

central government elections, in 2009 indigenous people acquired a fundamental role into the 

constitutional process, by sitting, together with state representatives, in the constitutional 
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assembly (Constitution of Bolivia, 2009). There, the State of Bolivia was embodied by the 

plural cultures of its indigenous and non-indigenous people, who collaborated to produce a 

new constitution. The Bolivian State was, therefore, “plurinational”, and thus it designed the 

country around “plurinational” values and a legally pluralistic legislation.  

 

The second rationale at the basis of a policy of legal pluralism in Bolivia concerns the state’s 

response to international obligations. In the last century, Bolivia participated in international 

treaties and covenants regarding human rights. These require nation-states to protect the rights 

of indigenous people within their territories. Most importantly, by law 1257, Bolivia ratified in 

1991 the ILO’s (International Labour Organization) Convention 169, which states that ‘in 

applying national laws and regulations to the people concerned, due regard shall be had to their 

customs or customary laws’ (International Labour Organization, 1989, Art. 8.1). Furthermore, 

in 2007 Bolivia ratified as state law the United Nations Declaration on the Rights of Indigenous 

People (United Nations, 2007), which stipulates indigenous people’ right to self-determination. 

However, this chapter will show that “self-determination” is a disputed concept. Although, as 

previously stated, the Constitution of Bolivia (2009) grants political, cultural, and institutional 

self-determination to indigenous communities, indigenous people can only exercise justice 

within very confined rules. They can only use indigenous justice when personal, material, and 

territorial scopes of validity all permit its application. Furthermore, in applying indigenous 

justice the constitution requires them to respect state imposed human rights, individual rights, 

especially as those set out within treaties such as the Universal Declaration of Human Rights 

(United Nations, 1948). However, indigenous justice is grounded in the overarching indigenous 

collective worldview, forged on cultural values and practices which prioritise cultural or group 

rights in the resolution of conflict (see chapter 5, section 5.5). As this chapter will demonstrate, 

respecting these collective rights underpins indigenous justice and therefore leads indigenous 

people to breach individual rights and so to breach the constitutional law in Bolivia. 

 

The third and fourth rationales for a policy of legal pluralism in Bolivia are strongly 

interconnected. The promotion of legal pluralism in fact allowed the state to expand the 

individual human rights agenda in more rural areas, and, at the same time, to extend its own 

authority. As noted in chapter 1 (see section 1.1), the complex geography of Bolivia and the 

vast distance of indigenous communities from local urban centres, together with, probably, 

limited state resources, still play an important role in the preservation of indigenous traditions. 

This chapter will establish that despite increasing contacts between urban and rural areas, civil 
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law based institutions do not have the strength to enforce law everywhere in the country. In 

that situation, legal pluralism acts as a compromise between the state and indigenous 

communities. The state could not prevent the use of indigenous justice so, instead of trying to 

do the impossible, it permitted its use. However, whilst recognising indigenous justice the 

constitution also controls the reach of indigenous justice. For example, in 2009, when the new 

constitution legitimised indigenous mechanisms of conflict resolution, it did so only if 

indigenous justice did not violate individual human rights (as defined in the constitution) and 

did not deal with more serious issues. Therefore, on one hand, the constitution granted 

indigenous people the right to resolve conflict in accordance with their cultural practices, but, 

on the other, it purported to impose on those practices the respect of state defined individual 

human rights and the acceptance of the super ordination of Western imported law. In fact, by 

recognising indigenous justice, the state was able to expand its authority over rural areas, 

without the need to enforce the civil based law itself. The recognition of the indigenous 

jurisprudence into state law was seen as positive, and so when the law required indigenous 

people to respect certain universal standards, this was seen as a compromise rather than a 

colonisation of their indigenous culture. This chapter will show that, however, problems with 

the implementation of constitutional obligations still widely exist in Bolivia. Indigenous justice 

finds the compromise difficult to uphold which might result in violations of constitutional 

provisions. 

 

[6.4] Legal pluralism in Bolivia  

This thesis reports that there are different frameworks worldwide under which legal pluralism 

might operate. For example, chapter 3 reveals that in some African countries the state 

recognises the right of an indigenous system of justice to have its own jurisdiction which 

decisions however are not either final or compulsory as the state can trump them through the 

power of appellate review (for more details refer to subsection 3.6.2). On the other hand, there 

are countries in the world, especially in Asia, where the state does not recognise the legitimacy 

of the indigenous justice system. Despite that, indigenous justice operates extensively and 

autonomously in more rural areas to resolve local conflict (see subsection 3.6.3). Differently 

from the frameworks above, the first sections of this chapter have shown that the Constitution 

of Bolivia (2009) sets the relationships between the indigenous and the civil law based system 

of justice to be close to those described by Forsyth (2009) in model 5 of her framework. 

Similarly to other countries in South America (see chapter 3, section 3.6.1), this sees the state 
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recognise the legitimacy of the indigenous justice system to exercise exclusive jurisdiction 

within a defined area, which decisions are compulsory and cannot be appealed against to the 

civil law based justice system (see section 3.6).  

 

Nonetheless, constitutional provisions are not always respected or properly or fully applied in 

Bolivia, and this thesis finds that the form that legal pluralism takes in the country lies 

somewhere in between different models described by Forsyth (2009). It is the goal of this 

chapter to investigate now how legal pluralism plays out in Bolivia. 

 

[6.4.1] The malfunctioning of legal pluralism in Bolivia 

Participants of this study stress that there are many indigenous communities which are isolated 

from the cities and where the civil law based system of justice has not yet arrived. In those 

communities, it is very rare for community members to live outside the indigenous group or 

even to visit or travel to the city. As mentioned in chapter 1, although urbanisation in Bolivia 

is significant, in fact, the complex geography of the country and the vast distance of indigenous 

communities from urban centres play an important role in the isolation of some indigenous 

communities (see section 1.1). This becomes evident as 40% of the indigenous people of 

Bolivia do not speak Spanish but only their native language (Instituto Nacional de Estadística, 

2012).  

‘There are communities in the Eastern part, which are much farther. […] It is a system 

based on tradition, which has not lost its essence because it has not been tainted.’ 

(Juanito, social worker at a juvenile detention centre in Bolivia) 

 

‘Nobody pays attention to the “Deslinde” [Law Limiting Indigenous Jurisdiction]; the 

Deslinde is not complied with. Why is it not complied with? Because many people in 

the community don’t know the Law Limiting Indigenous Jurisdiction. They don’t know 

what that is.’ (Orazio, high-level political decision-maker for the human rights of 

indigenous people at the State of Bolivia) 

 

They are not aware of human rights. State dissemination of the need to obey human 

rights and what that means has not reached the indigenous communities. I think that 

this is a task for the future.’ (Nargi, former high-level political maker at the State of 

Bolivia) 
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In Lagarate, I observed that contacts between the community and La Paz (city) exist and 

members of the community stress that these have led to changes especially in the last few years. 

Many indigenous members of the authority at Lagarate live part of their life in La Paz (city), 

where they tend to have a job, and come back to Lagarate mainly over the weekend to fulfil 

their duties, the duties owed to the community. Other indigenous members have migrated to 

the city and moved there indefinitely. Participants of this study say that most of those 

community members who have completely moved to La Paz (city) come back to Lagarate only 

to participate to community encounters, especially when these involve communal or personal 

interests. Chapter 7 will discuss these issues in more depth. 

 

Participants of this study also stress that state representatives have most recently started to 

organise meetings, held in indigenous areas, in the attempt to expand the reach of constitutional 

law. I had the chance to attend to one of those assemblies at the beginning of my data collection. 

One day, members of the authorities of 28 indigenous communities in the Imaraya Municipality 

met at Chirichara, a community very close to Lagarate. The talk was run by the alcalde, the 

mayor of Imaraya Municipality, who came along with his team of experts to discuss issues of 

“interest” to those communities, including land demarcation, the construction of new roads to 

connect with urban areas, education, and health. In addition, issues concerning human rights 

were discussed, with a focus on the rights of young and vulnerable people. There, for the first 

time in their life, many indigenous people heard about the Western conception of human rights 

and other constitutional provisions. Since then, other similar meetings started to be held in 

Lagarate with the same purpose, and I observed that these were starting to have an impact. For 

example, as chapter 5 shows, in Lagarate many people do not use the word “crime” but refer 

to “mistake” as any action which is conflict with values and norms in the community (see 

subsection 5.6.2). However, by the end of fieldwork, some members of the authority 

interviewed at Lagarate mentioned “crime” to refer to serious misbehaviour that should be 

handed over to the civil law based system of justice for resolution.  

‘There are moments where there are “mistakes” – for this we need help from the state 

when things do not work. […] At the moment, we are talking with them [the state] to 

create a sort of communication, but in reality, we are still working on it. Fortunately, 

there has not been the necessity to hand crime over to the central state as nobody has 

committed anything like that.’ (Benvenuto, indigenous representative at the community 

of Lagarate) 
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Another example of the expansion of constitutional provisions is the reduction in the use of 

physical sanctions in indigenous communities. Although chapter 7 will reveal that the goal of 

physical sanctions in indigenous justice is not punishment but restoration, some of the practices 

which openly breach individual human rights have been curtailed, or at least are less commonly 

used in indigenous communities today. In fact, this research shows that before the new 

constitution entered into force, sanctions within indigenous communities were often physical 

(such as whipping offenders), although the physical pain was not at the core, as the sentence 

was used to shame the individual (this issue will be analysed in depth in chapter 7). Today, 

physical interventions are mostly prohibited from standards of indigenous justice: ‘In the past 

there were physical interventions such as whippings. But now there are not anymore’ (Regina, 

indigenous representative at Lagarate-Illimani Federation). This chapter will show that 

indigenous communities, those located in closer proximity to urban areas in Bolivia, are more 

integrated into the centralised state system of law and justice and thus, more often respect 

constitutional obligations. This means that legal pluralism is slowly strengthening the 

development of a centralised rule of law in Bolivia.  

 

As mentioned above, indigenous justice is recognised as being legitimate by the State of 

Bolivia only when it respects constitutionally defined human rights and does not deal with 

serious crimes. Clearly, however, indigenous communities that have no contacts with the cities, 

do not know constitutional law, thus they do not respect constitutional provisions and apply 

indigenous justice to all situations. This means that there are areas in Bolivia where legal 

pluralism operates informally. This research finds, however, that in some of the places that are 

closer to the reach of the civil law based system of justice indigenous people tend to be aware 

of constitutional law and its limits on indigenous justice but often choose not to respect it. For 

example, as illustrated above, Lagarate is not one of those indigenous communities in Bolivia 

that are completely isolated from urban areas and from the civil law based system of justice. In 

Lagarate, contacts with urban areas exist. Some of its indigenous representatives work in the 

city, and other members have moved there indefinitely. In Lagarate, many indigenous 

representatives know what the law says, and thus they know about serious crimes and human 

rights. However, this research finds that indigenous people often choose not to respect 

constitutional provisions. 

‘There is no dialogue. Everything ends up in the communities. This is all. I am talking 

about my place; I do not know about different ones. But I do not know anybody who 
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appealed to a judge [against a decision breaching human rights in the community] or 

reported a serious crime to the police. I have never heard about it.’ (Medico, 

indigenous representative at Lagarate-Illimani Federation) 

 

‘No, we do not appeal [against indigenous justice decisions that breach human rights] 

or report [crime to the police].’ (Regina, indigenous representative at Lagarate-Illimani 

Federation) 

 

As mentioned above, this research finds that it is often a choice that indigenous people make 

not to report serious crimes or breaches in human rights to the civil law based justice system 

when they are aware of constitutional provisions. This chapter will show that that choice is 

based on three main factors. First, contrasts between Western imported law on one side and the 

indigenous collective worldview including local conception about rights on the other, lead 

indigenous people to be often reluctant to respect constitutional provisions. Secondly, 

indigenous people see their system of justice as the most valid and practically suited to resolve 

local issues. Thirdly, they strongly dislike the interference of Western imported law with 

internal affairs. The following subsections of this chapter will explore more closely each of 

those issues. 

 

[6.4.2] Contrasts between indigenous and Western worldviews 

Chapter 5 reports that for various reasons indigenous people at Lagarate see their system of 

justice to be in strong opposition to the civil law based one (see subsection 5.6.7). Mainly, 

indigenous people believe justice to be achievable exclusively when based on and built around 

the indigenous collective worldview, the only one in which the indigenous people recognise 

and that they endorse (see section 5.5). As chapter 5 shows, in fact, every conflict in the 

indigenous community is attributed to an imbalance, an alteration of ayni (reciprocity) that 

generates breakdown in relationships between community members. When one takes into 

account the reasons presented in chapter 5 it is logical and understandable for indigenous 

people to rely on a system of justice which aims to repair social relationships with the 

community’s participation and to restore the equilibrium in the indigenous group, by repairing 

harm and reintegrating wrongdoers back into society. This view is rather opposed to that of a 

system of punishment and deterrence that mainly acts upon the choice of rulebreakers, and that 

depersonalises conflict, thus takes it away from those who are involved in it. 
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‘It is always better to resolve conflict between us. […] A person who goes to jail, after 

that, he is more destroyed. He is a worse human being.’ (Russo, former indigenous 

representative at Lagarate Central) 

 

‘For serious crimes they should call the police but in general they prefer not to do that.’ 

(Abramo, head of Progettomondo.mlal justice project in Bolivia and member of an 

aymara indigenous community) 

 

As chapter 5 mentions, the indigenous collective worldview is grounded in values which 

inform a more “republican” (Braithwaite and Pettit, 1990) idea about society and, also, group 

conception of rights (refer to section 5.5). As the “republican” citizen, the member of the 

aymara indigenous community enjoys his/her human goods (see appendix A on page 264) 

because he/she participates in the collective life of the community, thus because he/she 

exercises public functions (for more details see chapter 2, section 2.6). The res publica, in this 

case the indigenous community, is the only body that guarantees human goods to thrive, and 

that ensures their protection from internal and external threats (Dagger, 2004; Honohan, 2017). 

In this context, ideas about rights are strongly rooted in a group rather than individual 

conception. 

 

Specifically, indigenous understanding of rights, which is intrinsically related to the values 

forging the indigenous collective worldview and to the practical necessities of the indigenous 

community (this is furthered discussed in subsection 6.4.3), leads indigenous people to 

prioritise the good of the community in decision-making over that of the individual member. 

Thus, the indigenous cultural conception of rights is grounded in the group and is in contrast 

with a more liberal or Western one (for more details see chapter 2, section 2.7). As chapter 2 

comments (see sections 2.6 and 2.7), this rather privatises human goods by associating them 

with the need to protect individual rights from the nature of the human condition which is 

considered as being egoist and ‘brutish’ (Hobbes, 1651, p. 78), and thus from state oppression. 

Hence, this research finds that part of the contrasts between a more republican indigenous 

collective worldview and the Western liberal philosophy, lies on the indigenous conception of 

rights, which often leads indigenous people to disrespect constitutional provisions. As 

mentioned before (see subsection 6.4.1), in some cases, this happens because they do not know 

the human rights agenda and thus community justice decisions might violate human rights as 

defined by the constitution. But in other cases, this research finds that indigenous people 
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deliberately choose to prioritise cultural rights with decisions that violate Western human 

rights, as shown below. 

 

Rape, compensation, marriage 

Gordon (2015) argues that in some cases group rights might represent a threat to the most vital 

interests of human beings, i.e.: safety, equality, freedom, and bodily integrity to name a few. 

He gives the example of female genital cutting and states that cultural groups who practice it 

claim its importance for different reasons, all relating to group rights or collective needs, often 

at the expense of the autonomy, health, and bodily integrity of the individual (for more details 

see chapter 2, section 2.7).  

 

Although female genital cutting is not cultural practice in Bolivia, this research finds similar 

issues as those identified by Gordon (2015) emerging in aymara indigenous communities. 

Specifically, participants of this study state that rape and violence against children are not 

reported to civil law authorities when these are committed within indigenous communities. 

They state that both crimes are mostly committed against minors. Young people, however, do 

not have decisional power within their local communities, and have to obey the decisions of 

their parents and of the community when it comes to resolving conflicts. Although the Law 

Limiting Indigenous Jurisdiction makes clear that indigenous justice cannot resolve serious 

crimes including rape and crimes involving young people (Ley 073, 2010), results from this 

study indicate that those crimes are often hidden and resolved in the community principally in 

two ways. First, the family of the victim accepts and receives domestic animals, such as cows, 

from the family of the offender, or other private favours. In this case, as the victim is a minor 

and thus not yet a full member of the community (see chapter 5, subsection 5.3.2), she appears 

to be more as a possession of her family. Also, the very understanding of the concept of rights 

as culturally related to the group, leads material compensation to be satisfactory for the victim’s 

family, and thus the stability of the community is often repaired though the provision of 

compensation.  

‘For example, when there is a case of rape of a young person, the conciliation entails 

a cow to be given to the family of the kid. […] Rape is very recurrent. It is very 

common.’ (Michela, chief operator in prevention programs at Progettomondo.mlal) 

 



 

 
 

169 

‘They compromise… We had a case, close to here, where they gave them [the family of 

the victim] some livestock, a cow.’ (Eraclito, high-level decision-maker for social 

policies in La Paz) 

 

‘There was once a case (or an attempt of) rape in the community […]. The offender 

was a juvenile, who ran away. The father said: “I am going to take the responsibility 

for the mistake”. After many opinions, in the end the sanction was not a fine, but 

decorations to be used in schools or something communal. At the end, the father went 

in front of the victim – or the supposed victim of a rape – and he paid her I don’t know 

how much, but there it was resolved.’ (Medico, Indigenous representative at Lagarate-

Illimani Federation) 

 

‘Recently… I understand that a teacher committed that [rape] against a kid, so the 

teacher repaired the harm economically to the father [of the kid], however the kid, she 

did not get any psychological support, nothing. [...] We live very far away, very far, the 

community is at the border with Chile and Peru. If anybody does not track down those 

things, they forget about it, and they negotiate. The teacher negotiated with the father 

[of the kid], and gave him much money, in front of the members of the authority.’ 

(Limpia, co-manager of a post-penitentiary service in La Paz and member of an aymara 

indigenous community) 

 

This research also finds that a second way to resolve such an issue involves the victim of rape 

or abuse to marry the perpetrator, especially when rape or abuse is not a one-off event. This is 

understood locally as a solution to protect the equilibrium in the community from the risk of 

misbehaviour against other members.  

‘In many communities, a sexual aggression committed by a 25-year-old person to a 

young person of 16, 17 years of age, often it ends up in a marriage.’ (Abramo, head of 

Progettomondo.mlal justice project in Bolivia and member of an aymara indigenous 

community) 

 

‘Sometimes there is the issue of rape, that in some places is a serious crime. For 

example, a guy of 25 and a girl of 16, the first solution is to get together… It does not 

happen in all communities, but in some it does, they have to get together.’ (Raffaello, 

restorative justice facilitator in La Paz) 
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Thus, despite the respect of human rights being imperative for indigenous justice to be regarded 

as legitimate by the Bolivian State, this research finds that human rights are often violated by 

practices of community justice. As mentioned above, this is sometimes a result of the scarce 

knowledge, in the indigenous community, of constitutional rights and obligations as applied 

within the justice system. This research finds that it is not so common that indigenous people 

and members of their authorities know constitutional provisions. As consequence, they are 

often unable to apply constitutional law, especially when their communities are located far 

away from the urban areas of the country and are, consequently, less accessible, and thereby 

less integrated into the centralised state system of law and justice. However, there are situations 

where indigenous people are aware of constitutional obligations, but nonetheless choose not to 

apply them in the indigenous community, and no one in the community reports violations to 

the civil law based system of justice. As this subsection highlights, this may happen because 

indigenous people do not agree with international human rights as being individual standards, 

and therefore choose to apply indigenous standards as being more communal and therefore 

more “rights” oriented, in their view. As this subsection has shown, it is precisely in these 

circumstances where group rights might ‘result in gross violations of the most basic liberties 

of individuals’ (Kymlicka, 1995, p. 75).  

 

This research finds, however, that contrasts between Western imposed law and the indigenous 

collective worldview, including between conceptions of human rights, are not the only factor 

that motivates indigenous people not to report serious crimes to the civil law based system of 

justice and to breach constitutionally defined human rights when they know them. In fact, 

results from the present study discover two additional key factors at the basis of the choice of 

indigenous people to not respect constitutional provisions in Bolivia. 

 

[6.4.3] Indigenous justice and local needs 

The second factor relates to the practical convenience and suitability of the indigenous system 

of justice to respond to the needs of the local people. Specifically, indigenous people see their 

justice system to be quick, accessible, and free of charge. The rapidity of conflict resolution 

and the possibility that everyone has to access it immediately, is in fact a guarantee of the 

protection of the equilibrium within the indigenous group. Such characteristics of the 
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indigenous system of justice often lead indigenous people to choose to resolve serious crimes 

within the community. 

 

Clearly, in fact, the indigenous collective worldview, and specifically their view about justice 

and conflict resolution, is not only philosophical but it is strictly interconnected with local 

necessities. Chapter 5 reports that indigenous people are primarily concerned for the internal 

peace and equilibrium of their community and the protection of their members (refer to section 

5.6). Every member in the indigenous community plays a key role in the collective equipoise 

and thus everyone’s contribution is central for the community to remain stable. An extreme 

example of this which nonetheless does express that well is an episode of homicide, and 

specifically its resolution, that took place in an aymara indigenous community which was 

described in chapter 5 (subsection 5.6.6). In line with local practices of conflict resolution, in 

that case indigenous members decided in fact to reintegrate the wrongdoer in the indigenous 

community. Although they knew constitutional obligations, they chose not to respect them, as 

they thought that reporting the issue to the police would have further deteriorated the 

equilibrium in the indigenous group (two families would have been without breadwinners). In 

particular, the sanction inflicted on the wrongdoer through indigenous justice did not aim at 

individual punishment, but rather at finding the most effective ways to restore the group’s 

equilibrium in the attempt to alleviate as much as possible the harm caused to the direct and 

indirect victims (he had to feed the victim’s family as well as his own).  

‘For me, community justice is more equal, it is more harmonious, it seeks to ensure the 

well-being, mental and physical, of every member of the community and therefore of 

the community itself – they want to ensure an amicable community where people can 

live well.’ (Bartolina 2, former executive manager of the national confederation for 

indigenous women of Bolivia and member of an aymara indigenous community) 

 

‘In most communities that I had the chance to observe, they [indigenous people] seek 

to avoid violence, and when they know that the state wants to take over a case, they 

defend the offender, and they take him away so that he can be judged justly.’ (Juanito, 

social worker at a juvenile detention centre in Bolivia) 

 

Furthermore, participants of this study stress that there might also be cases where the 

punishment of indigenous people by the hands of the civil law based system of justice might 

further backfire against the community stability whereby wrongdoers, once free, will go back 
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to the community seeking revenge. As this thesis previously discussed, the restoration of social 

relationships and of the equilibrium in the community is the major objective of indigenous 

justice, both as part of the cultural understanding of conflict resolution and interconnected 

needs (for more details see chapter 5, sections 5.5 and 5.6). For these reasons it is clear that 

indigenous people face profound issues when they are confronted with constitutional 

provisions and specifically the requirement of handing over the resolution of indigenous 

conflict to a system of justice which has both opposed ideas about justice and, also, different 

prerogatives – punishment rather than the repairing of disequilibrium.  

 

When the issue involves human rights, things are further complicated. As mentioned above 

(see subsection 6.2.2), the Constitution of Bolivia (2009, Art. 128) defines amparo 

constituccional (constitutional redress) and acción de libertad (action of liberty) the legal 

procedures through which indigenous people can appeal to the Plurinational Constitutional 

Tribunal when they believe their fundamental rights have been violated by indigenous justice. 

Appeals to the Plurinational Constitutional Tribunal can be made by either the person affected 

or by members of the indigenous authority of the community where the violation took place 

‘before any competent judge or court’ (Constitution of Bolivia, 2009, Art. 129. My translation). 

However, it would be complicated for indigenous people to leave the field or any work on 

which they rely, as it might take days to travel to the closest urban centre where they would go 

to file a complaint to a “competent judge”. Furthermore, this research finds that many 

“competent judges” do not know/apply constitutional law, and, while they should refer those 

cases to constitutional lawyers, they usually file penal procedures against the members of 

indigenous authorities who violated human rights in the administration of their function in the 

community. Thus, the complainant – the indigenous person – most often does not know how 

their complaint/appeal should be heard, and it is the judges they visit who often inappropriately 

accuse members of the indigenous authority of violating human rights. As this chapter has 

described, however, constitutional law instructs judges to rather take the case to the 

constitutional court where the indigenous decision, whether found in conflict with human 

rights, would merely be over-turned (see subsection 6.2.2). As consequence, indigenous 

members of the authority who impose a sanction in conflict with human rights, shall not be 

punished for that, but rather instructed by the tribunal to choose a sanction that does not violate 

human rights. 

‘The person whose rights have been violated goes and presents a violation of those 

rights to an attorney, at the municipality closest to their community, which are usually 
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about 4-5 hours away. The attorney determines whether there has been a violation, and 

if so, should start a constitutional procedure to ascertain whether the community justice 

decision was in violation of the constitution. However, what they actually do is to start 

a penal process against the members of indigenous authorities […]. And that generates 

negative social reactions within the community: the person making the complaint or 

appeal is seen as bringing the community into disrepute, while other issues are brought 

within the community as peace is not achieved.’ (Arda, manager of a legal foundation 

in La Paz) 

 

‘Lawyers rather than taking complaints to the constitutional tribunal move them to the 

civil law based system of justice, and erroneously criminalise indigenous 

representatives who violated human rights.’ (Orazio, high-level political decision-

maker for the human rights of indigenous people at the State of Bolivia) 

 

Thus, research findings indicate that when indigenous people know their constitutional rights, 

they are often afraid that attorneys may sanction members of their community authority for 

such violations. In fact, although constitutional law clearly specifies that attorneys should refer 

those cases to the constitutional tribunal, they often ignore constitutional provisions. 

Unfortunately, however, participants in this study stress that rarely punitive decisions against 

indigenous people have been overthrown by the constitutional court. Rather, such punishment 

is often seen as part of a wider colonial narrative, established since the first Spanish invasion 

and driven by the ideology of the natural inferiority of indigenous people (for more details refer 

to chapter 1, section 1.1). More specifically, punitive actions such as this contribute to the 

perpetuation of minority groups’ marginalisation reiterating the external perspective of them 

(or judgement of them) as unfit within the state normative framework. This issue will be 

discussed in more depth in chapter 7. 

 

When indigenous people are punished for disrespecting constitutional law, this also angers the 

community as a whole and therefore they tend not to report the breaches. Overall, this research 

finds that the chances that the three components are met, that is that indigenous people can and 

want to go to the attorney, that the attorney knows constitutional law, and that he/she refers the 

case to a lawyer to proceed under the constitutional framework, are very slight. As quotes 

above show, participants stress that in the Municipality of Imaraya, which includes thirty-five 

indigenous communities, whilst indigenous justice sanctions often breach human rights, no-
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one has ever appealed, complained, or referred any case on the grounds of human rights 

violations. Participants also state that breaches in human rights are more commonly reported 

by members of those communities that are located in closer proximity to urban areas. This 

might be because complainants do not need to travel as far to reach attorneys. However, this 

research finds that this happens mainly because of a difference in values determined by 

globalisation and capitalism and the fact that these aspects, as well as a greater expectation of 

individual rights, are stronger in rural areas which are located closer to the city and easily 

accessible from the city. Participants state that, in those communities, indigenous values have 

been “contaminated”, thus indigenous people have started to question their “mechanical 

solidarity” and the super importance of the indigenous collective worldview and begun to want 

individual rights. These issues will be explored in more detail in chapter 7. 

 

[6.4.4] Indigenous people distrust in Western imposed law and institutions 

A third and final factor that this research finds to motivate indigenous people to not respect 

constitutional provisions (when they know them) is their strong distrust in Western imported 

law and institutions. In the first place, indigenous people see the civil law based system of 

justice as being mostly corrupt. Chapter 5 reveals that, in Lagarate, it is very hard to establish 

whether bribing is part of life in the community (see subsection 5.3.6). It is not possible to say 

with certainty that no forms of bribery take place there, I personally have not observed any, 

although they may happen but be very carefully hidden. On the other hand, as quotes below 

show, corruption is indicated by indigenous people as a factor for their absolute lack of trust in 

the civil law based system of justice. 

‘Handing the conflict over to the civil law based justice system is very bad. Judges send 

people to jail for nothing. Justice is for those who have money: it is not for everybody. 

Justice here is just when compared to that of the “urban” system.’ (Ramo, indigenous 

representative at the community of Lagarate) 

 

‘Justice in Bolivia is very problematic. It is dominated by corruption. For this reason, 

in the communities we have indigenous justice.’ (Felice, indigenous representative at 

Lagarate-Illimani Federation) 

 

‘City justice in Bolivia is corrupt. [...] If you do not have money, there is no justice. In 

the community there is no money. [...] In the cities, justice is the most dishonest, the 
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most corrupt. [...] This is injustice, not justice. This is the difference. In the community 

this [corruption] does not happen.’ (Medico, indigenous representative at Lagarate-

Illimani Federation) 

 

But corruption is not the only cause for the indigenous people’s distrust in Western institutions. 

Results from this research find that the Law Limiting Indigenous Jurisdiction, and further 

restrictions such as human rights, are seen by the indigenous people as the symbol of the broken 

constitutional promise of equal standing between the indigenous and the Western imported 

systems of justice. Equality was initially granted by the constitution as the emblem of the 

indigenous self-determination, conquered through historical social struggles as described in 

chapter 1 (see section 1.1). The Bolivian deputy vice minister for decolonisation, Félix 

Cárdenas, declared racist the Law Limiting Indigenous Jurisdiction, as this restricts the 

authority of indigenous justice: 

‘To start, the Law Limiting Indigenous Jurisdiction is an utterly racist Law of 

demarcation because, if the Constitution states that they (indigenous and non-

indigenous justice) enjoy the same hierarchical status, some Western-minded people in 

Parliament have decreed: “these poor farm-folks are not going to decide about serious 

issues, but only theft and robbery.” This is juridical racism […], so the Law Limiting 

Indigenous Jurisdiction stands against the requirements of genuine justice.’ (Cárdenas, 

2016) 

 

This chapter reported that the word “plurinational” was used in Bolivia to define a state that, 

in 2009, was embodied by the plural cultures of its indigenous and non-indigenous people, who 

collaborated to generate a new constitution (see section 6.3). However, limits to indigenous 

self-determination are seen by the indigenous people as part of the colonising discourse 

introduced above in this section, whereby they deny moral equality to their justice system and 

thus, to their system of values. This leads indigenous people to see legal obligations as 

unacceptable intrusions into their internal affairs, and thus often to disrespect them.  

‘When it was promulgated, many indigenous communities reacted, they went out for a 

protest march saying that they would not comply with that Law Limiting Indigenous 

Jurisdiction.’ (Arda, manager of a legal foundation in La Paz) 

 

Hence, this research finds that indigenous people often refuse to accept the idea, let alone the 

power, of a Western superimposed framework of justice, which is seen as primitive and 
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conflictual with the indigenous collective worldview and with the goals, needs, and 

characteristics of their system of justice. Those factors lead indigenous people to often 

disrespect constitutional provisions (when they know them), and thus to choose to resolve 

serious crimes in the indigenous community and to not report breaches in human rights.  

 

[6.5] Conclusion 

This chapter reports findings from research conducted into legal pluralism in Bolivia, which 

shed light on the dynamics regarding the current legally pluralistic situation of the country. The 

Constitution of Bolivia (2009, Art. 1) establishes the country as a ‘Plurinational [...] State’ 

founded on ‘juridical […] pluralism’. While it sets the Rural Native Indigenous Jurisdiction on 

equal footing with the civil law based system of justice, it also introduces limitations to it. The 

Law Limiting Indigenous Jurisdiction reiterates that indigenous jurisdiction can only be 

exercised when personal, territorial, and material scopes of validity are all met, that is for 

indigenous people (personal validity) who are only involved in less serious conflicts (material 

validity) within indigenous territories (territorial validity). In addition, the Plurinational 

Constitutional Tribunal supervises over the respect of state defined human rights, which are set 

by the constitution as superordinate to any jurisdictions in the state. 

 

Results from this research demonstrate that there are four rationales that led in 2009 the 

Plurinational State of Bolivia to implement a policy of legal pluralism in the country: protection 

of cultural rights, response to international obligations, expansion of human rights, and 

extension of the state authority across the various territories of the country. They also show 

that the two latter rationales seem to be the dominant ones in how the current policy of legal 

pluralism is evolving today. However, legal pluralism is only partially achieving the aims 

envisaged by the Constitution of Bolivia. Specifically, this research highlights that the form of 

the relationships between the indigenous and the civil law based system of justice in the country 

is multifaceted and hardly categorizable into one of Forsyth’s models (2009) presented in 

chapter 3 of this thesis. As chapter 7 will more fully consider, the way in which legal pluralism 

in Bolivia is experienced is patchy. Certain areas of the country are more likely to respect 

constitutional provisions, particularly those areas closer to the cities that are thus more 

integrated in the centralised state system of law and justice. In those areas, specifically, model 

5 of Forsyth’s framework (2009) best describes the relationships currently existing between 
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the two justice systems, with the Western imported one that recognises the full legitimacy of 

indigenous practices of justice as these respect constitutional provisions.  

 

However, results from this research find that there are areas in Bolivia which are more isolated 

from the cities and from the civil law based system of justice, and where the reach of 

constitutional law is weak or insignificant. Lagarate is an indigenous community which is not 

very well integrated within the centralised state system of law and justice, and where 

constitutional law and constitutional limits are not likely to be applied. However, today the 

state is slowly reaching out in an attempt to expand the law’s reach, to teach the community 

the value of constitutional law and of individual human rights. Nonetheless, this research finds 

that in Lagarate and many other places, when indigenous people know constitutional 

obligations, they still often choose to disrespect them for three main reasons. First, there are 

deep contrasts between Western imported law and individual rights and the indigenous 

collective worldview, but also different cultural perspectives about what human rights are. 

Secondly, indigenous people see their system of justice as the most valid and practically suited 

to resolve local issues and, thirdly, they dislike the interference of Western imposed law with 

internal affairs. This is because they see Western institutions as corrupt and as an affront to the 

self-determination that indigenous people achieved after centuries of social struggles.  

 

For those main reasons, legal pluralism in Bolivian indigenous communities takes different 

forms, which will be illustrated and discussed in the next chapter. This will reveal that, in some 

cases, the Bolivian civil law based system of justice may tacitly accept that indigenous people 

deal with issues that should not be dealt with by the indigenous group. Precisely, it might do 

so to avoid abrupt interventions which might jeopardise the strengthening of legal pluralism in 

the country and the expansion of state authority in the long term. In those cases, the 

relationships between the indigenous and the civil law based system of justice would align 

more closely to those described in model 2 of Forsyth’s framework (2009). In other cases, 

however, it is indigenous people’s choice, for the reasons explained above, to not involve or 

turn to the Western imposed framework of justice even when they are aware of constitutional 

breaches. As chapter 7 will discuss, this is an additional form of the relationships between the 

indigenous and non-indigenous frameworks of justice in Bolivia that provides more insights to 

Forsyth’s framework (2009). This thesis will now move on with a final discussion of the 

research findings presented here and in chapter 5.  
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Chapter 7 – Exploring beyond restorative justice and legal pluralism 
 
[7.1] Introduction 

The literature reviewed in chapters 2 and 3 introduced and outlined contemporary forms of 

restorative justice, indigenous justice, and legal pluralism, the three core themes in this thesis. 

Chapters 5 and 6 then presented findings emerging from fieldwork recently conducted in 

Bolivia. The present research focuses on the study of an aymara indigenous community in the 

department of La Paz. Chapter 5 aimed to disclose the mechanisms and standards of conflict 

resolution of the local population. Those findings will be used in this chapter to discuss the 

interrelations (if any) between aymara indigenous justice and Western practices of restorative 

justice, and, mainly, the differences between the two. Furthermore, this research aims to 

analyse legal pluralism in Bolivia, to understand the extent to which indigenous justice fits 

with justice more generally Bolivia, that is, if at all, “plurinational” justice unites indigenous 

and other groups in the country. Chapter 6 disclosed that although the Constitution of Bolivia 

(2009) clearly defines the form of legal pluralism in the country, many issues emerge when 

constitutional obligations are to be respected within indigenous communities. As chapter 2 

introduced, part of this problem lies in the contrapositions between the local indigenous and 

Western imported values and ideals. These underpin different conceptions about how to live in 

society; they are so centrally important to a particular community that they are part of its 

identity and so often not negotiable (see sections 2.6 and 2.7). Chapter 3 of this thesis discussed 

this to be an issue not just in Bolivia but in many countries in the world, and it presented a 

framework (Forsyth, 2009) to better dive into the relationships emerging between local 

indigenous and Western imported systems of justice worldwide (see sections 3.5 and 3.6). 

 

This chapter will now further analyse the main themes discussed so far in this thesis. 

Specifically, by interweaving research findings with the existing literature, it will respond to 

the research questions (presented in chapter 4, see section 4.3) and so will provide insights into 

aymara indigenous justice, restorative justice, and legal pluralism. 

 

[7.2] The Bolivian “solidarities” 

The concepts of ‘mechanical’ and ‘organic solidarities’, first described by Durkheim (1893, p. 

126), were introduced in chapter 2 to identify the key change that shaped human culture and 

social organization in Europe and most first world communities during the eighteenth, 
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nineteenth, and twentieth centuries (see section 2.5). Durkheim contended that human beings 

have moved from a “mechanical” form of society, one which integrates the individual with the 

community, to a more “organic” one. In the latter, a functionalised division of labour has led 

to deeply differentiated individuals, who are bonded to society in function of their 

specialisation (see section 2.5). Durkheimian thought was not an isolated one in the sociology 

of the time. Rather, it was in harmony with the ideas of other theorists and theories which were 

trying to explain the changes society was experiencing through the eighteenth and nineteenth 

century and ones they expected to shape “modern” society in the twentieth century. For 

example, Nietzsche (1882) referred to the “Death of God” to highlight the rising individualism 

of members of modern society. In more general terms, chapter 2 notes that the passage from 

“mechanical” to “organic” forms of society, or from gemeinschaft to gesellschaft (Tönnies, 

1887), was earlier emphasised in the works of philosophers such as John Locke (1689), 

Montesquieu (1749), and J.J. Rousseau (1762), who highlighted the turn to individual rights 

and popular sovereignty as a result of the “Enlightenment”. Historical achievements such as 

the Declaration of Independence (Jefferson, 1776) and the Déclaration des droits de l’homme 

et du Citoyen (French Constitutional Council, 1789), represent a turning point in human 

history: they led to the present conception of human beings as autonomous individuals with 

inherent rights, equally free and independent by nature. As chapter 2 argued (see section 2.6), 

this conception, which notes and celebrates the individual almost to the exclusion of the group 

as a legal/social entity, clashes with the more “republican” worldview (Braithwaite and Pettit, 

1990) of “mechanical solidarities” and the understanding of the world that people share in more 

“traditional” societies (Durkheim, 1893). In “traditional” societies individuals are inherently 

integrated with the community, they all share common values and beliefs, which constitute the 

group’s collective consciousness and generate high forms of interdependency and 

collaboration (see section 2.5). The literature reviewed in chapter 2 can be used to analyse more 

closely the contrast between the indigenous collective worldview that underlies the aymara 

mechanisms for conflict resolution in Bolivia and the more individual urban ideology in the 

country.  

 

This research has found three main values to emerge within indigenous communities in 

Bolivia: apthapi (communal meal), ayni (reciprocity), and minka (communal work). These, 

together with respect, harmony, and balance between community members, characterise the 

relationship between indigenous people. These values and interlinking ideals form the basis of 

the rules and underpin criminal decision-making in indigenous communities (see chapter 5, 
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section 5.5). In these communities, human goods, such as freedom, autonomy, privacy, and 

justice, are understood under a more “republican” conception (Braithwaite and Pettit, 1990). 

This means that each individual’s value is grounded in the intrinsic relationship between people 

and the wider indigenous community, the interests of the many. For example, as described in 

chapter 2 (see section 2.6), modern society is a product of the historical “Enlightenment” and 

so understands freedom as an ideal solitary position where each individual is left alone, free 

from constraints (Rawls, in Murphy, 1979, in Duff and Garland, 1994). In the indigenous 

community, freedom is rather understood as the human condition of belonging to the 

community, the wider society. Therefore, it entails participation, citizenship, equality of rights, 

and a joining of each individual’s wellbeing into the collective whole: an individual only 

flourishes when the community flourishes (for more details see chapter 5, section 5.5). In more 

common terms, in Western society the individual is an island, is free from all other people. In 

the indigenous community, the individual is rather part of a whole community of people and 

his/her freedom only makes sense within that context. In this latter conception, human beings 

are understood as social, rather than asocial, individuals, as their nature is intrinsically related 

to that of their social group. Therefore, it can be argued that the indigenous collective 

worldview is forged on a more “republican”, rather than “liberal” conception of solidarity, 

norms, values, and rights (Braithwaite and Pettit, 1990), more like “mechanical solidarity”. 

 

The indigenous collective worldview clashes considerably with the one shared by Bolivian 

people in the more urban areas of the country. This is rather grounded in a liberal political 

philosophy that was imported into Bolivia in the sixteenth century from Europe by the Spanish 

colonisers (for more details see chapter 1, section 1.1). As described in chapter 2 (see sections 

2.6 and 2.7) the more “liberal” conception of human rights and citizenship, developed in 

Western society in the wake of the “Enlightenment”, is founded on the Hobbesian view 

according to which the human condition is naturally egoist and ‘brutish’ (Hobbes, 1651, p. 78). 

Thus, there has to be a political authority, the state, that shall equally protect all members of 

society from both external threat and from potential internal conflict caused by different 

individualist interests and moral perspectives (Honohan, 2017). However, the state, when 

called upon to moderate conflict, may present a threat of oppression. This explains the need for 

citizens to have equal civil status and strong legal rights: liberalism is founded on the need to 

protect individual rights from state domination. Thus, liberalism associates freedom with the 

protection of individual rights, and with a constraint on governments and thereby on the 

collective. Furthermore, differently from republicanism, it does not regard participation in 
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decision-making as an essential part of citizenship (Honohan, 2017). The republican idea of 

public freedom is thus overturned in liberalism: freedom becomes a private human good (for 

more details see chapter 2, section 2.6). 

 

The Constitution of Bolivia (2009) is based on liberal political philosophy, which aligns with 

that of the constitutions of most Western states: it takes powers to the centre, to the state, whilst 

respecting individuals and promoting and respecting internationally recognised human rights. 

As this chapter will further discuss, however, such a philosophy contrasts with the indigenous 

collective worldview and the local understanding of right, which is rooted in a group rather 

than individual conception. Specifically, indigenous people do not see human beings as being 

naturally egoist and/or “brutish”, but as essential parts of the collective natural equipoise. That 

equipoise is not limited to relationships between human beings and their community, it also 

extends to all natural entities and, broadly, the universe (see chapter 5, subsection 5.5.1). 

Indigenous understanding of rights, intrinsically related to the values forging the indigenous 

collective worldview and to the practical necessities of the indigenous community, leads 

indigenous people to prioritise equilibrium, the good of the community in decision-making 

over that of the individual member. In this sense, the rights attributed to the members of the 

indigenous community are grounded in the irreducibly collective value of the group, a value 

that is not reducible to the sum of each single member’s rights (for more details see chapter 6, 

section 6.4).  

 

Thus, although Durkheim (1893) did not discuss whether, and if so how, the possibility for the 

two opposed worldviews could coexist in the same social context, this thesis shows that Bolivia 

faces that dilemma today. In Bolivia there is a deep contrast between its “mechanical” and 

“organic solidarity”, and it is trying to draw the two together. To that end, part of the 

Constitution of Bolivia (2009) reproduces the Western liberal philosophy and the human rights 

agenda whilst another part recognises and on first analysis seems to celebrate indigenous 

justice. The latter is rather focused on the philosophy of equilibrium between indigenous people 

and their community, on a “republican” understanding of society (Braithwaite and Pettit, 

1990), and a collective conception of human rights (for more details see chapter 5, section 5.5).  

 

Given the distinctive geography of Bolivia, and, likely, the lack of state finances, many 

indigenous communities today have very rare, and sometimes non-existent contacts with the 

urban areas of the country. For this, they maintain their values and worldviews untouched by 
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the external world. However, as chapter 6 shows (see subsection 6.4.1), following the policy 

of legal pluralism, contacts between some indigenous communities and the Bolivian cities have 

increased in recent years, creating bridges between the two Durkheimian “solidarities” while 

having a strong impact on the local indigenous collective worldview. This chapter will now 

discuss how those bridges have developed in recent years and it will then focus on the multiple 

consequences of trying to draw the two “solidarities” together. It will then move on to an 

analysis of the similarities and, mainly, the contrasts between indigenous justice, which is 

grounded in indigenous collective worldview, and restorative justice, which has become 

grounded in Western philosophy. This chapter will finally analyse the consequences of such 

contrasts both for a discussion of restorative justice in Western society, and in terms of legal 

pluralism and the current relationships between the local indigenous and the civil law based 

justice systems in Bolivia. 

 

[7.2.1] A growing “contamination” 

‘Before, communities used to be more unified, which means that we [indigenous 

people] used to live more in community. Now that streets have arrived, together with 

technology… many times all that disunifies things. So, roads have come, and people 

have more opportunities to go to La Paz [city]. Many times, adult members, who are 

from the community, go to the city to find jobs. Before that, we used to live here because 

travelling to the city was more difficult.’ (Mela, indigenous representative at the 

Municipality of Imaraya) 

 

As chapter 6 shows, this study finds that many indigenous communities in Bolivia are still 

completely isolated from the cities (see subsection 6.4.1). In those communities, it is unlikely 

that any member lives outside the indigenous group or has ever been to the city. As mentioned 

in chapter 1 (section 1.1), although urbanisation in Bolivia is significant, in fact, the complex 

geography of the country, the vast distance of indigenous communities from urban centres, and 

the inability of the state to reach the most remote areas of the country mean that many 

indigenous communities remain almost completely isolated. Furthermore, there is a linguistic 

split, as 40% of the indigenous people of Bolivia do not speak Spanish, they only speak their 

native language (Instituto Nacional de Estadística, 2012). Thus, at least 40% of the indigenous 

population are entirely removed from the urban centres and therefore from the civil law 

jurisprudence and individual rights.  
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However, this research finds that the situation in Lagarate and in many other indigenous 

communities which are closer to urban areas is different. In these communities the contacts 

between rural and urban areas are increasing. Specifically, chapter 5 shows that the most direct 

source of contacts between urban and rural areas in the country is the municipality (see section 

5.2 for more details). Municipalities are the third level of administrative divisions in Bolivia, 

with administrative authority on cities and indigenous communities (for a reconstruction of the 

territorial structure of the Bolivian State see figure 4 on page 112). Indigenous people 

participate, together with those Bolivian people who live in urban areas, in the election of 

representatives in the municipalities. It is important to note that 41% of the population in the 

country identify as part of an indigenous group and that only 32.5% of the total population live 

in rural areas (Instituto Nacional de Estadística, 2012). This means that at elections in 

municipalities such as that of La Paz, where most of the people live in the city, there is a 

weighting away from indigenous interests. Therefore, representatives in the municipalities are 

not elected on a democratic stance (a stance that can be fair to indigenous groups rather like 

gerrymandering in the North of Ireland) and will not equally represent the interests of 

indigenous and non-indigenous groups. 

 

This is of key importance, as since the new constitution was promulgated in 2009, and with it 

the legally pluralistic agenda implemented, the Bolivian government has been providing 

municipalities with state aid to be used for multiple objectives. As noted in the quote above, 

these include the construction of roads to increasingly connect rural and urban areas. Also, as 

mentioned in chapter 6 (see subsection 6.4.1), state aid is used by municipalities to pay justice 

practitioners from the city to go in indigenous areas to raise awareness of the Western human 

rights agenda and, in more general, of constitutional law. State interventions such as the two 

above respond to the need of the central state to extend its own authority in more rural areas 

(see chapter 6, section 6.3), while seem to have little or nothing to do with meeting the local 

needs of indigenous people. In fact, this thesis reports and will further discuss the fact that 

indigenous people often distrust civil law justice practitioners and strongly dislike the 

interference of Western imported jurisprudence with internal affairs (see subsection 6.4.4). 

Imported Western jurisprudence and rights are not well suited to resolve local issues and 

respond to local necessities (see section 6.4). It seems that the unequal representation of the 

interests of indigenous people within municipalities contributes to suffocating indigenous 

people’s voice, by silencing their views on how local needs should be met while favouring the 
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expansion of the authority of the state in more rural areas. As will be seen, this raises core 

concerns with both Western narratives on legal pluralism and the current implementation of 

legal pluralism in Bolivia. Specifically, concerns lie on the fact that the interests and needs of 

indigenous groups are not safeguarded and that the indigenous and more Western “solidarities” 

are not treated as culturally equal. 

 

The “contamination” in Lagarate 

The Bolivian policy of legal pluralism has exponentially incremented the interconnection 

between the two Durkheimian “solidarities” in the country. Participants of this study often refer 

to “globalisation” to describe the process that, day after day, leads many indigenous people to 

move from their communities to the cities in search of an education and/or a salaried job. 

Participants stress that today it is more common, compared to the period prior to the new 

constitution, to see indigenous representatives and other community members working in the 

city and merely returning to their communities to exercise their functions. Indigenous people 

stress that, in Lagarate, evident signs of the increased communication between rural and urban 

areas are clothes, ponchos being replaced by jeans, and titles. Indigenous members of the 

authorities used to be addressed with the Aymara terms jilaqata and mallkus, while today, as 

chapter 5 reports, they are called “secretaries” (for more details see subsection 5.3.5).  

 

The growing penetration of urban ethics and the expansion of constitutionally defined human 

rights in the indigenous community have different consequences. Many participants report that 

today conflicts within communities, especially those communities that are closer to the cities 

and where, therefore, the presence of the state is stronger, increasingly consider individual 

interests in their daily dealings. This seems to be because some members of their community 

have moved to the city for a job and/or have come into contact with the civil law based 

jurisprudence that has, in their words, “contaminated” indigenous people’s values. According 

to different participants of this study, that “contamination” has led indigenous people to 

develop a more individualistic economic interest or a “spirit of capitalism”, as Weber (1905) 

would call it. It follows that more often indigenous community members go back to their 

communities and report issues, above all over land borders, for individual profit.  

‘If indigenous values of cohabitation and respect would be stronger, problems would 

be avoided. However, economic interests have reached rural areas today [...]. This 

causes many problems.’ (Regina, indigenous representative at Lagarate-Illimani 

federation) 
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‘Generally, there are no thefts [in my community]. However, it is like my mama says: 

“teenagers… they have been contaminated because they went to the city”. However, 

that did not use to happen before, because people did not go the city, so they did not 

get contaminated.’ (Limpia, co-manager of a post-penitentiary service in La Paz and 

member of an aymara indigenous community) 

 

As chapter 6 introduced, this is a current concern of the people at Lagarate (see subsection 

6.4.1). This thesis mentioned (see chapter 5, subsection 5.3.5) that the indigenous community 

of Lagarate is located approximately four hours by car from La Paz (city). La Paz (city) is the 

only place in Bolivia that provides transportation which takes people to and from the 

community. This transport is run by local people, people from the local municipality, who live 

part of their life in the city. There are about two to three cars that travel daily through Lagarate 

towards La Paz (city). Local people emphasise that contacts between the community and the 

city have starkly increased in the last ten years. Today, many indigenous members of the 

authority at Lagarate live part of their life in La Paz (city), where they tend to have a job, and 

come back to Lagarate mainly over the weekend to fulfil their duties, the duties owed to the 

community. Other members of the indigenous community no longer live in Lagarate, and they 

only return when an issue arises which is important to them personally, e.g., a land issue. They 

return to ensure that their personal interest is taken into consideration, as they have begun to 

shift from prioritising the good of the community to prioritising their own interests.  

‘At the beginning of 2018, we had about 100 families in the community, as we do today. 

But some of them do not live here, we are about 50 now. [...] Therefore, when there is 

a need in the community, such as concerning lands and others, in these moments 

everybody shows up.’ (Benvenuto, indigenous representative at the community of 

Lagarate) 

 

Another central consequence of the growing penetration of urban ethics into indigenous 

communities concerns reports for breaches in human rights. Under the Constitution of Bolivia 

(2009), indigenous people are entitled to appeal to the civil law based system of justice against 

any indigenous justice decisions that clash with constitutionally defined human rights. 

However, as noted earlier, even in cases where indigenous people know such rights and have 

the means to file a complaint against violations, they often choose not to report them (see 

chapter 6, section 6.4). This research finds that the legal procedures of amparo constituccional 
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(constitutional redress) or acción de libertad (action for liberty), that is the constitutional appeal 

against breaches of human rights, are more often used by indigenous people who live in 

communities located close to urban areas. For this reason, many professionals and indigenous 

representatives interviewed argue that indigenous people who file appeals in response to 

community violations of human rights are predominantly those whose collective worldview 

has been tainted by more individualistic interests. Although indigenous members from 

Lagarate begin to integrate into city life, the findings in this research suggest that they have not 

yet begun to embrace individual rights over group rights.  

 

Thus, despite an increase in movement of indigenous people to the city, results indicate that, 

in Lagarate, as in many other Bolivian aymara indigenous communities, the indigenous 

collective worldview is still clearly embraced by residents and it acts as the bedrock of local 

indigenous life. As argued above, the indigenous worldview underpins every aspect of the 

indigenous collective and individual life, and with it also the indigenous understanding of crime 

and the local practices of conflict resolution. Chapter 5 shows, in fact, that indigenous people 

do not recognise the concept of “crime”, they understand “crime” as a Western imported 

concept that entails serious individual misbehaviour against an individual victim. Rather, 

indigenous people refer to “mistake” to indicate an action that is caused by community 

disequilibrium, which has primarily consequences on the indigenous community, and thus that 

needs to be addressed to restore the stability of the indigenous group (for more details see 

subsection 5.6.2). 

 

Specifically, the concept of “mistake” is of key importance to highlight the core differences 

that the present research finds to emerge between indigenous justice and modern restorative 

justice, a key finding in this thesis. This chapter will now turn the attention to analyse, first, the 

connections between indigenous and restorative justice and, then, what makes them profoundly 

different.  

 

[7.3] Indigenous justice and restorative justice 

Chapter 2 shows that the practices of justice of many indigenous people around the world share 

several common traits, mainly between them, but also with Western nations and practices of 

restorative justice (see section 2.8). Many Western scholars argue that restorative justice should 

not be identified as a recent invention, but that restoration and reparation have been among the 
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pillars of justice and conflict resolution in different parts of the world throughout human history 

(Braithwaite, 1999; Umbreit et al., 2005; Walgrave, 2008; Weitekamp, 1999; Zehr, 2002). This 

research finds that practices of conflict resolution within aymara indigenous communities in 

Bolivia have also something to share with Western practices of restorative justice. For instance, 

participants of this study often mention that, as opposed to the adversarial civil law based 

system of justice, indigenous justice brings victims and offenders to collaborate and “win the 

conflict” together. This section reviews the connections between conflict resolution 

mechanisms observed in Lagarate and Western practices of restorative justice such as those 

considered in chapter 2. Then, the sections that follow will focus on the profound differences 

between them and will discuss that, differently from restorative justice, aymara indigenous 

practices of justice are intrinsically restorative and, more broadly, that indigenous justice is 

more than just restorative justice. 

 

Certainly, the centrality of the encounter between those involved in conflict is the most obvious 

feature that restorative justice and indigenous practices of justice both in Bolivia and in other 

countries worldwide share (for more details see chapter 2, section 2.8). In Lagarate, as in many 

other aymara indigenous communities, in most cases the whole indigenous group meets so that 

the whole community can participate in conflict resolution, express their points of view, and 

resolve the issue once and for all. The indigenous collective worldview, in fact, is based on the 

centrality of public speech in giving people the chance to participate, to have their say and 

externalise their opinion. As in restorative justice (Zehr, 1985), this dialogue leads victims, 

both the victimised persons and the community, to express their needs so that harm can be 

repaired to the fullest extent possible, and future harm prevented. Participants of this study also 

stress that the open discussion or meeting leads wrongdoers to “reflect” (see chapter 5, section 

5.6). Facing their victims, their own relatives, and the community at large often leads 

wrongdoers to feel shameful, responsible, and remorseful, and therefore committed to heal the 

harm caused. Therefore, similarly to restorative justice (Braithwaite, 1989), the reintegration 

of rulebreakers is an indigenous communal decision that aims to restore social relationships by 

communicating shame and enhancing social control (see chapter 2, section 2.2).  

 

However, there is here a first line that needs be drawn to introduce some of the differences 

between indigenous and restorative justice. The effect described above is in fact more likely to 

arise in the case of indigenous communities, where the wrongdoer has been brought up to think 

of the collective first, to see his/her responsibility for the harmony of those around him/her and 
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of the whole community. Contrarily, the person facing restorative justice has generally been 

raised with individual rights as a core aspect of their worldview. In the case of indigenous 

justice, the community also re-adapts to offending behaviour, as it considers what is necessary 

to support the wrongdoer to reintegrate (for example, this happens frequently in cases of theft, 

see chapter 5, subsection 5.6.6). This aspect is often missing or given insufficient focus in 

restorative processes in Western states. Once fully reintegrated back into the community, 

rulebreakers in indigenous communities will also be subjected to further social control, as the 

community will be attentive to make sure that they respect compromisos (community 

agreements). In Western systems the rule-breaker will often be watched by law enforcement 

and may be less trusted by others.  

 

Nonetheless, common grounds between aymara conflict resolution mechanisms and Western 

practices of restorative justice can also be observed in the sanctions that are used to meet the 

aims of indigenous justice, and in the way these are chosen by the community. Chapter 5 shows 

that indigenous justice encounters often end up with voluntary agreements between the parties 

in conflict, proposed by participants, which set the conditions discussed and accepted during 

the meeting (see subsection 5.6.5). In restorative justice, the encounter between parties in 

conflict might create the setting for apologies and forgiveness (Johnstone, 2011), and this also 

happens in indigenous justice, where these sometimes anticipate the discussion of compromisos 

(see subsection 5.6.3). Chapter 5 also reveals that, similarly to restorative justice (Johnstone 

and Van Ness, 2007), sanctions in the indigenous community entail rulebreakers compensating 

victims, maybe doing work for them, work for the community, or by payment of some kind 

(see subsection 5.6.5). 

 

Surely, however, another difference between indigenous and restorative justice that section 7.5 

will discuss in depth can be introduced at this point. This research finds that since the new 

constitution entered into force in Bolivia, very rarely wrongdoers are sanctioned physically, 

and when they are, physical sanctions, such as whipping, are used to enhance the shame 

towards reintegration rather than as an act of stigmatisation or vengeance (see subsection 

5.6.5). The most severe sanction in the indigenous community is banishment, as this is a life 

sentence used in the extreme circumstances when the rulebreaker is thought to compromise the 

community’s long-term safety and equilibrium. These rarely used intervention are only 

necessary as outcomes because the community does not recognise or accept any other means 

of dealing with “crime”, it does not recognise courts and Westernised individual blaming 
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systems as being legitimate, it sees them as damaging to the harmony or equilibrium of the 

community. The actions which we would label as “punishments”, it sees more as part of the 

shaming of the individual, something necessary to “mend” the harm caused. This will be 

discussed in more depth in the next two sections of this chapter. Differently, in Western systems 

if the usual restorative processes are not sufficient, the case will generally be elevated to a 

criminal court hearing and the perpetrator, if found guilty, will be punished. In such cases 

restoration can only then be an add on, often something done to mediate the harm. In fact, this 

thesis finds that another core difference between indigenous and restorative justice is that 

indigenous systems of justice should be seen as paradigms of justice closely related to a fully-

fledged justice system. This will be discussed in depth in section 7.5. 

 

[7.4] The restorative nature of the aymara indigenous system of community justice 

Although one can find more superficial similarities between indigenous practices of conflict 

resolution and Western restorative justice, results from the present research find that 

indigenous and restorative justice are profoundly different. This thesis argues that, differently 

from restorative justice, indigenous justice is intrinsically or purely restorative, and, also, that 

it is a fully-fledged restorative system of justice. These two core differences are discussed here 

and in the next section. 

 

As chapter 5 reports, indigenous people have a particular understanding of conflict. In the 

indigenous community, the word “crime” is not used and, often, not understood (see subsection 

5.6.2). Rather, indigenous people refer to “mistake” as any action that causes harm to 

somebody, and therefore that goes against the community’s values and rules. The term 

“mistake” is strongly interconnected with the indigenous conception of group rights discussed 

in chapters 2 and 6 (see section 2.7 and subsection 6.4.2). Specifically, in the indigenous 

community, rule breaking, or as they refer to them, “mistakes”, underpin(s) a more collective 

stance. Conflict is seen there as caused by breakdown in social relationships, thus as a 

communal disequilibrium that must be rebalanced to restore the community’s stability and to 

avoid the same issues occurring again. Disequilibrium might be caused by different factors, for 

instance issues relating to sustenance (e.g.: death of domestic animals), social exclusion, 

relational issues between community members, etc. In fact, every conflict in the indigenous 

community is attributed to an imbalance, an alteration of ayni (reciprocity) that generates 

breakdown in relationships between community members. As chapter 5 reports, the word 
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“mistake” thus places emphasis on the collective dimension of misbehaviour (see subsection 

5.6.2). In particular, it does not blame the individual for what has happened. This dimension 

encompasses its causes (within the community, not just between the individuals concerned), 

i.e., the breakdown in social relationship and community disequilibrium, but also its 

consequences, as “mistakes” produce further disequilibrium in the indigenous community. 

Hence, after a “mistake” is committed, the community recognises the existence of a pre-

standing disequilibrium or pre-standing lack of social cohesion which led to misbehaviour. 

They recognise the need for everyone to work towards mending the disequilibrium. In 

community assemblies the indigenous group reiterates that “mistakes” are not tolerated; the 

word “mistake” means that the behaviour that goes against social norms is in fact a wrong way 

to make the community aware of the existence of disequilibrium. The message is that the 

disequilibrium should be discussed and rectified in the community before any “mistake” 

occurs. For the indigenous community, conflict resolution represents a chance for the whole 

community to discuss issues underlying conflict and thus to restore equilibrium in society, and 

for this it requires a collective effort.  

 

As chapter 6 discloses (see subsection 6.4.3), indigenous conflict resolution mechanisms also 

respond to more practical needs in the community. Indigenous decision making and conflict 

resolution aim to deal with issues quickly and collectively to avoid chaos in the community 

that would jeopardise the community stability. One of the important aims of the indigenous 

conflict resolution process is to include everybody in the dialogue that underpins conflict 

resolution, to give everyone the opportunity to express their emotions and feelings, so that the 

issue is resolved once and for all. It is also very important that community members quickly 

return to fulfil their normal functions in the community, as the equilibrium of the indigenous 

group rests on each individual contribution to communal work and life, they are entirely 

interdependent. 

 

When one takes into account the above reasons it is logical and understandable for indigenous 

people to rely on a system of justice which aims to repair social relationships with the 

community’s participation and to restore the equilibrium in the indigenous group by repairing 

harm and reintegrating wrongdoers back into society. The indigenous system of justice is 

grounded in more “republican” (Braithwaite and Pettit, 1990) values, the apthapi (communal 

meal), ayni (reciprocity), and minka (communal work), which forge both the relationships 

between community members and, more broadly, their views of the world, shaping the 
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indigenous collective worldview (for more details see chapter 5, section 5.5). This worldview 

makes indigenous people primarily concerned with the restoration of social relationships and 

of the community’s harmony, the main goal of their system of justice. Thus, this thesis argues 

that aymara indigenous practices of justice are intrinsically restorative. This is clear especially 

where the goal of conflict resolution is the preservation of the community’s stability and peace 

disturbed by conflict, thus the restoration of social cohesion and of the relationships among 

members of the indigenous community. This thesis argues that justice can be understood as 

being intrinsically restorative where it aims to restore and re-work social relationships towards 

resolving both any conflict(s) (mistake/misbehaviour) and their underlying causes, and to 

promote equilibrium between members of society. 

 

Clearly, however, “equilibrium” and “social cohesion” are culturally informed concepts, 

which, in many indigenous areas worldwide, such as in Bolivia, are grounded in more 

“republican” values (Braithwaite and Pettit, 1990) and in the notion of group rights (see chapter 

2, sections 2.6 and 2.7, and chapter 6, subsection 6.4.2). As chapter 6 reports (see section 6.4), 

despite constitutional obligations, indigenous practices of conflict resolution in Bolivia often 

breach individual human rights. This thesis finds that those breaches sometimes have serious 

repercussions as they ‘result in gross violations of the most basic liberties of individuals’ 

(Kymlicka, 1996, p. 75). For example, this research has previously disclosed that serious 

crimes such as rape are often resolved in the indigenous community by material compensation, 

not to the child raped but to her family, or by making the victim marry “her” perpetrator (see 

chapter 6, subsection 6.4.2). The way in which rape is resolved is a case where group rights 

represent a threat to the most vital interests of human beings, i.e.: safety, equality, freedom, 

and bodily integrity among many others (see Gordon, 2015). There might be other cases in the 

indigenous community in which wrongdoers do not want to sacrifice their individual liberty to 

attend to community’s decisions, or where victims are not happy with the decision of 

reintegrating wrongdoers, or where they are forced to accept rulebreakers’ apologies to 

facilitate reintegration for the sake of the community’s stability. However, the researcher was 

not made aware of other examples, it seemed that rape was an example outside the normal, one 

where the indigenous system was not well-suited to resolving the problem. It was not just the 

fact that rape is a serious violation, murder was resolved in a more positive way (see chapter 

5, subsection 5.6.6), it was more that the community had difficulty finding suitable community 

resolutions in the case of rape, particularly when the victim was a minor. Clearly, what should 

happen is that the unfairness of the indigenous present ways of resolving these “mistakes” 
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needs to be reconsidered and the indigenous community should find more inclusive ways to 

resolve the issue, ensuring that the child victims are not disadvantaged in such a damaging 

way. However, the changes should not be imposed from outside (this issue is discussed in detail 

below, in section 7.7). Moreover, this research finds that indigenous justice may further 

undermine individual liberties because participation in conflict resolution assemblies is a 

requirement rather than a choice. In fact, when indigenous members do not attend community’s 

assemblies, they often break community rules. This violates the UN Principles on use of 

restorative processes which state that these systems should only be used ‘with the free and 

voluntary consent of the victim and the offender’ (UN resolution 2002/12, Paragraph 7).  

 

It follows that the aim of rebalancing equilibrium in the community prevails and sometimes 

might conflict with more individual basic interests. For this reason, many Western scholars 

argue that, broadly, indigenous justice is not restorative, as it is founded on dynamics of power 

and inequality between groups or between the group and the individual and thus discrimination 

in indigenous societies. They argue that indigenous practices of justice are not restorative 

because they can be coercive for the individual as they might be violative of their individual 

interests (see Bottoms, 2003; Miller, 1999; Klein, 1978, in Weitekamp, 1999; Sylvester, 2003). 

However, this thesis contends that the more “republican” understanding of society experienced 

by indigenous people and their cultural conception of rights as being group rights rather than 

individual should not be a discriminating factor for claims about the restorative nature of 

indigenous justice. The following subsection will discuss that those claims are rather part of a 

Western/Northern discourse that sets the indigenous worldview and indigenous justice on a 

culturally and morally unequal stance compared to their Western counterpart. In light of this it 

may be important to recognise that the UN rules are forged from within a Western worldview 

rather than an indigenous collective worldview and it may be that UN rules need to be 

reconsidered depending on where they are to apply (see chapter 4, section 4.4). The following 

subsection will also further clarify the first core difference between indigenous and restorative 

justice identified in the present research. 

 

[7.4.1] Southernizing restorative justice 

When Western scholars highlight issues concerning human wellbeing/rights within indigenous 

practices of justice such as those identified above, they tend to problematise these in relation 

to Western ethics, while ignoring more local structures of values and worldviews. This often 
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leads them to ignore the intrinsic meaning of restoration as applied to justice in indigenous 

societies. In indigenous societies “restoration” centres on the promotion of equilibrium and 

social cohesion between members of the society where it operates, and these values often 

conflict with Western views of ethics and of individual rights. Rather, this thesis argues that 

that stance of restoration is lost with contemporary practices of justice in Western society, 

including restorative justice, and this is the first key factor that makes indigenous and 

restorative justice profoundly different. 

 

Chapter 2 reviews the emergence of restorative justice in Western society and examines how 

restorative justice today is being institutionalised within Western criminal justice systems (see 

section 2.4). Often, the insistence on the institutionalisation of restorative justice is neutralising 

its ‘radical core’ (Maglione, 2021, p. 6). True restorative justice, that which resolves the 

conflict and brings about victim-offender reconciliation, where the parties (including the 

community) with a stake in conflict come together to talk about the issues underlying conflict 

and to reach a collective decision towards resolving them and repairing harm, is often 

neutralised within Westernised restorative justice. In fact, chapter 2 contends (see section 2.4) 

that one of the main problems emerging from the institutionalisation of restorative justice in 

Western criminal justice systems today is the co-option of its core themes by the state criminal 

justice system (Boyes-Watson, 2018). When this happens, restorative justice becomes 

incorporated in criminal justice practice as one of the available techniques of crime control. 

This thesis thus contends that using restorative justice as an add-on to traditional criminal 

justice systems silences the otherwise critical analysis that restorative justice/approaches would 

bring to traditional Western criminal justice systems. Using it as part of the traditional system 

dampens the ability of restorative justice to use a criminal occurrence to increase social justice 

in a community. It is important to note that this is not to claim that restorative justice in Western 

societies is without worth, merely to question the extent to which it is truly restorative. 

 

Specifically, one of the reasons why this thesis adopts an epistemological approach grounded 

in Southern Criminology (Carrington et al., 2015) is to southernize the very meaning of conflict 

resolution practices when these are referred to as being “restorative” in Western society. As 

mentioned before in this chapter (see section 7.2), as opposed to the indigenous collective 

worldview, Western liberal philosophy is based on the Hobbesian view according to which the 

human condition is naturally egoist and ‘brutish’ or at least self-centred (Hobbes, 1651, p. 78). 

Hence, this view builds on the idea that there needs to be an authority, the state, that guarantees 
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the equal protection of the basic interests of every individual, i.e.: safety, equality, freedom, 

social security, bodily integrity, political participation, to name just a few (Gordon, 2015). 

Equality, however, and with it the equal protection of individual human wellbeing/rights, is 

certainly not a characteristic of Western liberal democracies, where, for instance, power 

dynamics underpin discrimination between individuals living in the same socio-political 

context (Christie, 2017; Foucault, 1975). Such inequality takes on several forms, ranging from 

cultural issues relating to patriarchy, sexism, and misogyny (GREVIO, 2020), to deep seated 

structural and systemic problems of racism, discrimination, xenophobia, and intolerance 

(ECRI, 2019). Deep analysis of these falls outside the scope of this thesis. However, a quick 

look at, for example, the disproportionate rates of ethnic minorities and poor that navigate our 

criminal justice systems, or the biased institutional approach to issues of gender violence in 

Western countries (GREVIO, 2020), gives a clear picture of how problems of inequality also 

structure the criminal justice system response to crime in Western society.  

 

Thus, when restorative justice practices are co-opted by the criminal justice system, they 

embrace criminal justice objectives, ‘[avoiding] any problematisation of criminalisation 

processes […] [obliterating] the role of social determinants, structures or macro-relationships 

of power in driving the criminalisation of those behaviours’ (Maglione, 2018, p. 24). Chapter 

2 reiterates (see section 2.4) that it is not the goal of this thesis to stress that all forms of 

restorative justice have been co-opted nor to claim that when institutionalised, restorative 

justice will not contribute to give fairer solutions to criminal justice outcomes. It is also not the 

goal here to stress the inability of restorative justice to resolve the sociocultural issues above, 

but this thesis argues that where restorative justice does not deal with them, it becomes a mere 

extension of criminal justice, perpetuating power structures embedded within issues of social 

injustice. This thesis questions the claim that restorative justice, especially when used as an 

instrument of criminal justice, is at all truly restorative. Thus, this thesis reiterates the necessity 

to southernize any real understanding of restorative justice and to recognise Western versions 

as not being truly restorative. Again, this is not to say that restorative justice as practiced in the 

West is not beneficial. Its use may still be positive, it may soften the normal criminal justice 

system, help some victims and offenders to understand and live with what has happened, but it 

is not truly restorative in any wider community sense. As mentioned above, this research, 

building on the aymara indigenous justice tradition, identifies as being “restorative” those 

practices that aim to restore and re-work social relationships towards resolving both conflicts 

and their underlying causes, and to promote equilibrium between members of society. In the 
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aymara indigenous community, the cultural notions of equilibrium and social harmony build 

on the indigenous collective worldview and the local conception of group rights (see chapter 

5, sections 5.5 and 5.6, and chapter 6, section 6.4). The goal of local practices of justice is thus 

to restore equilibrium and the rights of the group. In Western society, cultural notions of 

equilibrium and social harmony build on the Western liberal philosophy discussed above and 

on the human rights agenda. It follows that southernizing modern practices of restorative justice 

would require these to aim at restoring equilibrium in society, that is at re-balancing equality 

and the equal respect of individual human rights. Hence, Western practices of justice that claim 

to be “restorative”, should focus on resolving deep seated structural issues, as those identified 

above (discrimination, poverty, failure to protect certain groups), that determine inequality and 

thus the unequal respect of human rights between individuals.  

 

For this, criminological research on restorative justice should concentrate on whether 

restorative justice reduces inequalities more than reoffending, especially in cases where 

criminal behaviour is substantiated by cultural biases and issues of power as those identified 

above. Southernizing restorative justice would require incorporating more indigenous 

perspectives of understanding conflict and its resolution into Western practices of justice. In 

this way, restorative justice would bring forward a concept of justice which is about restoring 

social equilibrium and re-working social relationships towards social harmony. As in the 

indigenous community, this requires the shift from an individual understanding of criminality, 

and thus of criminal responsibility, to a more social one: a different way of thinking. It is for 

these reasons that this thesis argues that the Western practice of restorative justice is not 

intrinsically restorative. This thesis finds the more Southern or indigenous meaning to 

restoration, that is restoration of social harmony rather than just the resolution of the dispute 

between “victim” and “perpetrator” when this refers to conflict/crime resolution in any society. 

Clearly, this thesis recognises that southernizing restorative justice in this way is probably 

unrealistic. That is, it seems unreal to change our system’s understanding and response to 

crime, and such a discussion falls out of the scope of this thesis. However, altering its use in 

more closed communities where groups may have a real affinity to each other such as sports 

clubs or schools might be more feasible. 

 

Within those communities, a practical way to southernize modern restorative justice could be 

to incorporate the notion of “mistake” as part of an understanding of restorative justice. The 

indigenous concept of “mistake” widely analysed in this thesis (see section 7.4 above) could 
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in fact be very useful to lead both restorative practices of justice in Western society and related 

criminological research to focus on the social disequilibrium that may underpin criminal 

behaviour and on what is needed to deal with it. It would prevent the process being driven by 

“risk”, “guilt”, and individual “responsibilisation”, and move it on to a question of what the 

issues are for all parties, including the community. Instead of being a one-way apology (by the 

“perpetrator”) and acceptance of apology (by the “victim”) there might need to be multiple 

apologies and actions taken to resolve complex disharmonies. In such small contexts, this 

would help to provide a new frame of reference (see Hulsman, 1986), one which would move 

from the individualisation of the “crime” problem to its social/collective contextualisation. 

Simson (2012, in Gavrielides, 2014) provides an effective example of this. He conducted 

research in the U.S. on the use of restorative justice in the disciplinary practices of 30 schools 

and compared it to 113 schools that used nonrestorative justice. His results demonstrate that 

punitive practices in American schools (e.g.: suspension) are consistent with racial 

disproportionality, and that restorative justice not only helps in reducing the use of punitive 

practices, but also that dialogue and interaction between school members help to get rid of 

labels and fight structural power relationships. As Johnstone and van Ness have argued, ‘the 

ultimate goal of restorative justice should be to transform the way in which we understand 

ourselves and relate to others in our daily lives’ (quoted in Gavrielides, 2014, p. 223). In this 

way, conflict would not be seen as something inherently wrong, but as an occasion to cope and 

deal with the issues that it presents (Hulsman, 1986). 

 

Thus, this thesis reveals that there is an overarching issue when Western scholars claim that 

indigenous justice is not restorative because, basically, not grounded in Western ethics (see 

section 7.4). In fact, by saying that the indigenous worldview cannot achieve restorative 

outcomes, those claims set the indigenous worldview and indigenous justice on a culturally 

and morally unequal stance compared to the Western counterpart. Contrarily, this thesis 

contends that a restorative practice of justice is not one which is necessarily built on the liberal 

political philosophy and Western morality. Rather, it is one which has as its goal the desire to 

protect and restore the worldview on which it is based, a worldview that places equilibrium 

between individuals and within a community at its core. These are indigenous, not Western 

ideals, and should be used to restore the real meaning of “restoration” when this applies to 

justice practices. It follows that those Western scholars fail to see that modern restorative 

justice, particularly when this is institutionalised, does not aim at any true restorative outcomes; 

it is not truly restorative. This is not to say that Western forms of restorative justice are inferior 
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to restorative practices in indigenous communities but merely that they are so different as to 

be almost unrecognisable. It might be argued that what Western justice calls “restorative 

justice” might be more honestly re-framed and re-named to accept that it is not truly restorative 

and its aims are different, positive in a different way. This makes the first core difference 

between indigenous and restorative justice. Thus, the starting point towards southernizing 

restorative justice would be to attribute equal cultural and moral equality to indigenous 

worldviews and their mechanisms of conflict resolution. This is one of the main issues also 

with legal pluralism worldwide today, including in Bolivia, an issue that is more fully 

considered in the sections that follow.  

 

[7.5] Indigenous justice is more than just restorative justice 

A second radical and more structural difference between indigenous justice and restorative 

justice is closely connected to the issues discussed above. As noted by Johnstone and Van Ness 

(2013) and shown by the literature reviewed in chapter 2 and by findings from this research, 

indigenous systems of justice should be seen as paradigms of justice closely related to a fully-

fledged justice system. Indigenous justice is an integral part of the indigenous community 

structure, inherently intersected with the indigenous collective worldview. Chapter 2 shows 

that this is opposite to what restorative justice represents today in Western society: a penal law 

option within the more retributive criminal justice system (for more details see section 2.4). As 

this section examines, one might at first glance identify some indigenous responses to conflict 

resolution as being retributive or punitive, but a more attentive look at them shows that these 

respond to the indigenous restorative goals of their fully-fledged system of justice. 

 

As discussed above, indigenous people understand conflict differently from the way it is 

understood in Western society. To start with, in the indigenous community, criminal and civil 

law are not distinguished. Indigenous people do not differentiate between conflict that might 

involve compensation to the victim and/or punishment of the offender. Rather, this research 

finds that indigenous justice always aims to restore the harmony and the equilibrium of the 

indigenous group. This is done by carefully allocating responsibility after consideration of 

many issues (including those coming out with the immediate “mistake”), repairing the harm 

suffered by the victim, and reintegrating wrongdoers back into society (repairing harms they 

have suffered). Chapter 5 shows that sanctions following community agreements may include 

fines, public works for the community, personal works for the victim, a temporary or indefinite 
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denial of access to portable water, irrigation or electricity, suspension of public duties and, in 

the most severe cases, expulsion from the community (see subsection 5.6.5). This research 

shows that, differently from criminal justice in Western society, none of those sanctions aims 

to punish rulebreakers. Even if they appear to be punitive, the reason underlying their use is 

the desire to restore social relationships disturbed by conflict and, with them, the community 

stability. Community encounters represent a chance to discuss the issues which underly conflict 

and thus to repair the breakdown in social relationships that is seen as its cause. Sanctions are 

community agreements that show that “mistakes” are not tolerated, and that issues should be 

brought to the attention of the community rather than someone resorting to “bad” behaviour 

(see section 7.4). Furthermore, sanctions are used to protect the community stability, values, 

and rules, to repair harm suffered by the direct and indirect victims, and to strengthen social 

bonds between community members (for more details see chapter 5, section 5.6). 

 

Banishment is an extreme example which, however, clearly encapsulates the goals of 

indigenous justice. This research finds that it is a rare sanction imposed on recidivist 

rulebreakers, and only used when the community considers that the individual poses a 

permanent threat to the communal stability. It is rather like an admission that the community 

worldview has failed. It was not possible to establish in this research the extent to which this 

sanction is used in aymara indigenous communities, however indigenous people in the 

community of Lagarate stressed that they have never banished anyone. Banishment has 

therefore not been used in living memory, although people in Lagarate are aware that it could 

be used, as a last resort. Banishment involves unidirectional decisions that, basically, represent 

life sentences, and it is imposed upon someone only when it is thought to be the only possible 

solution to redress disequilibrium. The power of banishment is especially strong in societies 

characterised by ‘mechanical solidarities’, such as the indigenous community, where 

individuals and the social group are closely interconnected and interdependent (Durkheim, 

1893, p. 126). A wrongdoer who is banished is forced to change their identity, they are no 

longer a member of a community, and their worldview will need to shift from a collective view 

to an individual one, based on personal survival. Participants of this study stress that individuals 

who are banished by one indigenous community are rarely accepted by any other community, 

they often migrate perpetually. I had the chance to observe it myself in the area around 

Lagarate, where a former member of a different local indigenous community used to roam with 

no destination. Members at Lagarate used to refer to him as an example not to be followed. It 

seemed that by labelling him as such, they were reminding themselves about their collective 
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rules, values, and the importance of their worldview, as his presence reminded them of what 

they would lose if they failed to live up to the communal ideals. As Durkheim (1893) would 

argue, his “mistake” proved it was necessary for them to gather together around their 

“mechanical solidarity”. 

 

Thus, banishment represents an option within the range of choice of indigenous justice 

outcomes, it is not inflicted on wrongdoers to punish them, but used in order to strengthen 

social relationships, repairing equilibrium in the indigenous community, and maintaining it in 

the long term. The two following subsections are key to illustrating the second core difference 

between indigenous justice and restorative justice that this research identifies. They review 

another example of the use of sanctions that, under Western standards, might be deemed to be 

punitive, but whose use to resolve conflict is aimed at the restoration of equilibrium and social 

relationships within the community. They will also discuss an issue, the lynching of criminals, 

which many scholars (Colloredo-Mansfeld, 2002; Cooper, 2018; Goldstein, 2003; Yates, 2017) 

identify as being a trait of indigenous justice in Bolivia. As those subsections will show, this 

research finds that view to be misleading and broadly influenced by local urban media, adding 

to the issues of lack of trust of the indigenous people in the civil law based system of justice 

and its consequences as those outlined in chapter 6 (see subsection 6.4.4).  

 

[7.5.1] Physical interventions  

Chapter 6 shows that one of the rationales for the implementation of a policy of legal pluralism 

in Bolivia was the expansion of human rights over the more rural areas of the country (see 

section 6.3). The Bolivian policy of legal pluralism acts in fact as a compromise between the 

state and indigenous communities, whereby, in 2009, the new constitution legitimised 

indigenous mechanisms of conflict resolution only if indigenous justice remained within 

certain parameters and did not violate Western human standards. Chapter 6 also shows that 

today those standards are slowly reaching some indigenous communities, but that for a variety 

of reasons, indigenous people and community decisions still widely violate them (see section 

6.4). This issue will be discussed in more depth in the next section, while now this chapter 

focuses on the use of physical interventions in indigenous communities and shows that 

lynching is not an exercise of indigenous justice in Bolivia. As in the case of banishment, this 

is key to show part of the profound differences between indigenous justice and modern 

restorative justice. 
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A representative example of the effects of constitutional law in indigenous communities is 

certainly that of the reduction in the use of physical interventions. This research finds that, 

compared to the years before the new constitution was implemented, physical acts, such as 

whipping, have almost vanished from practices of indigenous justice (see chapter 6, subsection 

6.4.1). However, they have not been totally eradicated, especially in those communities which 

are further away from the urban areas of the country and, therefore, which are less integrated 

in the centralised system of justice. In more general terms, this research finds that physical 

interventions might still be used on those rare occasions when indigenous communities may 

request the support of the civil law based justice system to help them to deal with intransigent 

problems, ones which cannot be resolved through the use of ordinary indigenous justice 

methods. They may do this to try to avoid an action which the centralised system may not 

approve of. However, where they ask for such help the centralist justice system is not always 

able to intervene. When the state fails to provide support to indigenous communities, 

indigenous people might use physical acts as a last resort. Physical interventions are used when 

they believe it is necessary to preserve the stability of the community: 

‘When community justice is violent? When, we can say, the community has asked the 

state to intervene, but the state did not do anything. So, when there is an unresolved 

situation in the community, community members need rulebreakers to follow the rules. 

When there is no support from the state, the refusal of crime in the community brings 

about physical interventions.’ (Juanito, social worker at a juvenile detention centre in 

Bolivia) 

 

A key finding in this research is that physical acts/interventions, regardless of the reasons for 

their use, do not represent a form of intrinsic punishment, they do not aim to punish an 

individual for their crime or “mistake”. The core aim of the physical sanction is the 

reintegration of wrongdoers into the community by using the shame that physical interventions 

produce in order to force or persuade compliance with social standards. Defenders of whipping 

and of other similar physical sanctions used in indigenous contexts argue that these are 

symbolic acts of authority. It is important to remember that the Bolivian Constituent 

Assembly’s Sub-commission of Community Justice (2007) classifies whipping as a moral 

intervention, it does not classify it as a physical intervention. Similarly, in Colombia, for 

example, the Constitutional Court ruled in 1997 that physical interventions might be used as a 

sanction in indigenous justice, as in the context they do not constitute torture because intended 
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to facilitate the recuperation, restoration, and reintegration of wrongdoers (Botero, 2009). In 

the words of Durkheim:  

‘The distinguishing mark of this sanction is that it is not expiatory, but comes down to 

a mere restoration of the 'status quo ante'. Suffering in proportion to the offence is not 

inflicted upon the one who has broken the law or failed to acknowledge it.’ (Durkheim, 

1893, p. 68) 

This falls within the logic of “reintegrative shaming” described above, whereby wrongdoers 

feel shameful for being physically embarrassed or degraded in front of the whole community, 

and, once reintegrated, the local understanding is that communal social bonds will be 

strengthened. The amount of whipping used is therefore that necessary to give rise to the shame, 

to bring about restoration, not that which might be thought appropriate to punish for the act. 

Therefore, the objective is the restoration of the community’s stability by, in the immediate 

term, preserving the structural skeleton of the community and, in the long term, preventing 

reoffending:  

‘Indigenous communities have always sought a form to give equilibrium to the 

reparation after the harm caused [...]. The logic of punishment does not exist in the 

communities, but only the logic of restoration. This includes, sometimes, the restoration 

through example, the moral example that is translated into a sanction. In some 

communities this happens, but it has a backward meaning of looking for the 

equilibrium, it is not a sanction for the sake of sanctioning, as in the retributive system.’ 

(Drago, high-level political decision maker responsible for justice and corruption at the 

Plurinational State of Bolivia) 

 

Thus, this thesis shows that indigenous justice is not retributive, and sanctions which might 

appear as punitive aim to restore social relationships and the communal equilibrium disturbed 

by conflict. Physical sanction is, today, a rare occurrence in the indigenous community that 

responds to the local unspoken fear that the community would erupt into chaos if the matter 

was not dealt with using physical interventions. These seem to be able to convey shame quickly 

and effectively. Hence, they are used to respond to serious offences or “mistakes” that are 

feared to escalate quickly if dealt with otherwise, and when the help of the civil law based 

system of justice misses or lacks the ability to restore community stability. Physical 

interventions or examples and banishment are, therefore, the most severe actions or decisions 

that might be inflicted upon wrongdoers in the indigenous community in common agreement 

with its members towards restorative goals. 
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Therefore, physical sanctions and banishment readily illustrate both the intrinsically restorative 

nature of aymara indigenous justice (see section 7.4), and, also, that this is a fully-fledged 

system of justice which is built on the indigenous philosophical conception about human 

beings, community, and society: the indigenous collective worldview. In fact, indigenous 

justice is an integral part of the indigenous community structure, inherently intersected with 

the indigenous collective worldview. Indigenous justice, also when it might appear to be 

punitive, always aims to restore the indigenous worldview and the equilibrium within the 

community. On the contrary, modern restorative justice, especially when institutionalised, 

becomes an add on to Western criminal justice, used to meet the goals of the system which it 

is part of (see above, section 7.4, and chapter 2, sections 2.2, 2.3, and 2.4).  

 

[7.5.2] Lynching 

It is important to note that some scholars (such as Colloredo-Mansfeld, 2002; Cooper, 2018; 

Goldstein, 2003; Yates, 2017) argue that indigenous justice in Bolivia and, more broadly, in 

Andean countries, also involves the lynching of criminals. However, this research finds that 

lynching does not fall within either the logic or the practice of indigenous justice in Bolivian 

aymara indigenous areas. Indigenous sanctions do not extend to the premeditated group killing 

of indigenous members for alleged offences or “mistakes”. When it occurs, lynching does not 

follow on any community process or judgment, and, as in other parts of the world, it is not part 

of any justice system; it is carried out by an enraged mob. It is not an exercise of indigenous 

justice, but demonstrates the absence of any justice system, indigenous or not indigenous. It is 

most common in urban peripheries in recently settled poor communities without stable 

institutions, without indigenous justice systems. It is carried out by those caught in a liminal 

state, they are neither fully Westernised although they live a largely individualised lifestyle, 

nor are they any more part of an indigenous group though they may still cling to some aspects 

of a communal worldview. For some reason, despite living in a largely individualised way, 

they choose not to rely on Western justice, and they no longer have any indigenous structures 

and indigenous justice on which to rely. In this liminal state they may feel they do not belong, 

that they are not protected by any system, so they take the law into their own hands. Members 

of indigenous authorities, indigenous people, professionals, and stakeholders interviewed in 

this research, understand lynching as private retaliation, which is contrary to the nature of 

indigenous justice and barred by it. 
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Research findings reveal that there is a possible explanation for the assumptions that different 

scholars draw about indigenous justice in Bolivia, when they mistakenly claim that it involves 

lynching. Many participants of this study, in fact, mention that they hear on the radio, or they 

read on the news, about people being burned or beaten up for crimes committed in their 

respective rural areas, although they have never seen this happening. They also state that certain 

physical sanctions are overstated by the media. There is a possible explanation to this. Chapter 

6 shows that indigenous people, especially in the more rural areas of the country, strongly 

distrust Western law and its institutions for different reasons (see subsection 6.4.4). This leads 

them often to breach constitutional law especially when they should report serious crimes and 

human rights violations to the civil law based system of justice. For its part, the state tries to 

build up the legitimacy of civil law based mechanisms of conflict resolution by trying to 

delegitimise indigenous justice practices, by allowing the public to be misinformed and leading 

them to associate indigenous justice with lynching.  

 

For example, Hammond (2011) notes that in the campaign around the 2009 Bolivian 

referendum on ratification of indigenous community justice into state law, a television 

advertisement from opponents showed scenes of violence and threatened that the constitution 

would legalise lynching. The ad was so inflammatory that it was banned by the National 

Electoral Court. Now, it is impossible to prove whether the decreasing use of physical sanctions 

in the indigenous community is due to the state leading the public to associate lynching with 

indigenous justice and therefore requiring indigenous communities to report any form of 

physical acts that occurs in the indigenous community. However, it could be argued that such 

a reduction is explained by the meetings, held in indigenous areas, used to inform the local 

population on sensible issues which might be exploited in the attempt to expand the reach of 

constitutional law, such as those described in chapter 6 (see subsection 6.4.1). Nevertheless, it 

goes without saying that indigenous people strongly condemn the state for manipulating 

indigenous justice in that way, and this is an additional element that leads indigenous people 

to distrust the civil law based system of justice. As chapter 6 showed (see subsection 6.4.4), 

that distrust is one of the reasons that lead indigenous people not to respect constitutional law, 

which this chapter will further analyse in the next section. 
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[7.6] The forms of legal pluralism in Bolivia 

This thesis has mentioned that legal pluralism in Bolivia is referred to in the literature as being 

characterised by a degree of ‘medium autonomy’ (Kötter, 2015, p. 174). Although the 

Constitution of Bolivia (2009, Art. 1) sets the Rural Native Indigenous Jurisdiction on equal 

footing with the civil law based system of justice, it also introduces limitations to it. 

Specifically, the autonomy of the indigenous jurisdiction in relation to the civil law based 

system of justice is said to be “medium”, when compared to that of other countries, because 

indigenous justice in Bolivia is constitutionally permitted to autonomously resolve conflict 

only when it respects constitutionally defined human rights, and only where material, personal, 

and territorial scopes of validity are all met (see chapter 6, section 6.2).  

 

As described in chapter 4 (see section 4.5), at the beginning of my period of data collection in 

Bolivia, I met with justice representatives at the Ministry of Justice in La Paz. The meeting 

was held to discuss a research proposal that the Ministry was developing to understand the 

extent to which constitutional rights are respected within aymara indigenous communities. At 

the time of my fieldwork, September 2018, that was going to be the first ministerial research 

on the issue. From the interviews and the focused ethnography that I carried out in the following 

months, it clearly emerged that justice practitioners (such as lawyers and judges) support the 

Bolivian policy of legal pluralism and, specifically, the autonomy granted to indigenous justice. 

However, they also fiercely condemn human rights violations that are sometimes committed 

as the result of indigenous justice resolutions. It is, in fact, common for justice practitioners 

and other stakeholders in Bolivia to be aware of human rights violations committed in the 

indigenous justice process. It is equally common for them to believe that, in the long run, a 

more tolerant rather than repressive or coercive policy of legal pluralism is the most efficient 

to fight those violations. They stress that past Bolivian history demonstrates that force has not 

been successful. This thesis has shown that indigenous members of the authorities and 

indigenous people in general sometimes do not know constitutional obligations or individual 

human rights. Furthermore, when they are aware of them, they often choose not to respect them 

(see chapter 6, section 6.4). In fact, this research shows that the benefits of legal pluralism as 

those envisaged by international scholars and international developing agencies (see chapter 3, 

section 3.4) are still very weak and not consistent throughout the different areas of the country. 

 

It is useful to reiterate here that legal pluralism was defined in this thesis to refer to a condition 

of plural normativity in law and order, and specifically when this is concerned with the types 
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of relationships between indigenous and civil/common law based systems of justice in a 

country. This thesis also recognises that not all areas of a country that is said to exhibit legal 

pluralism do actually feature this (see chapter 3, section 3.3). Chapter 6 (see section 6.4) shows 

that in Bolivia the forms of the relationships between the civil law based and the indigenous 

systems of justice might develop very differently in different areas of the country, an issue that 

will be discussed in more depth in this section. For this, the present study indicates that it would 

be more appropriate to refer to “deep” legal pluralism in Bolivia, in the same way as 

Rautenbach (2015) uses this term to describe the situation in South Africa. As chapter 3 reports, 

the constitution of South Africa recognises 1,500 traditional courts, establishing mechanisms 

of coordination between them and the central state, although there are thousands of other non-

state courts in the country which operate outside the state legal framework (see subsection 

3.6.2). Chapter 6 (see section 6.4) highlights that this is also what happens in Bolivia, where, 

however, deep legal pluralism takes on also other forms, which this section will further 

examine. 

 

To analyse more fully the typology of legal pluralism in Bolivia, it is useful to talk about five 

forms of relationships between the indigenous and the civil law based system of justice within 

a broader model of legal pluralism. Figure 8 (below) shows the different forms of those 

relationships in Bolivia, by drawing on the framework proposed by Forsyth (2009) which was 

discussed in chapter 3 (see sections 3.5 and 3.6). Legal pluralism as set by the Constitution of 

Bolivia (2009) certainly falls within model 5 of that framework. This is because, although with 

some limitations, the Constitution of Bolivia (2009) recognises the exclusive jurisdiction of 

indigenous justice in a defined area. However, the relationships between the indigenous and 

the civil law based system of justice vary substantially in different areas of Bolivia. Thus, some 

of the “models” described by Forsyth (2009) are taken to describe different forms of the 

relationships between the two systems of justice in Bolivia. This means that one “model” is not 

enough to explain the different shades of legal pluralism in Bolivia, which rather sees plural 

forms of relationships developing between the indigenous and the civil law based system of 

justice in different areas of the country. Furthermore, “forms” in this framework do not 

necessarily correspond to what Forsyth’s framework calls “models” (2009). For instance, this 

section will show that the relationships described as “model 2” by Forsyth (2009) resemble 

those existing between the indigenous and the civil law based system of justice in more isolated 

communities in Bolivia, identified here as “form 1”. Finally, contrarily to Forsyth’s (2009) 

framework (see chapter 3, section 3.7), the one proposed here aligns more with a Southern  
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Figure 8 - Forms of relationships between the indigenous and the civil law based system of justice in Bolivia 

 
  

Form 1 - More isolated indigenous 
communities

Pure indigenous restorative justice operates 
without knowledge of the constitutional 
provisions, any breaches are incidental. 
The central state tacitly accepts breaches.

Form 2 - Less isolated indigenous 
communities

Pure indigenous restorative justice operates 
even where it is known to breach 
constitutional provisions. The central state 
tacitly accepts breaches.

Form 3 - Less isolated indigenous 
communities

The use of pure indigenous restorative 
justice is constrained by constitutional 
provisions.

Form 4 - Less isolated indigenous 
communities

The civil law based system of justice 
represses pure indigenous restorative 
justice.

Form 5 - Urban areas

The civil law based system of justice appears to 
partially co-opt aspects of indigenous justice, 
however without any real inclusion of the 
indigenous worldview.
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perspective on the interpretation of legal pluralism. Specifically, it takes a reversed approach 

to Northern/Western narratives on legal pluralism, by not assuming the response of the 

Bolivian civil law based system of justice towards the local indigenous system of justice as the 

defining feature of the relationship between the two. In the framework (see figure 8 above), the 

phrase “pure indigenous restorative justice” highlights the intrinsic restorative character of 

indigenous justice that was found and illustrated in this thesis (see section 7.4). 

 

Form 1 

Specifically, this thesis finds that there are indigenous communities in Bolivia that do not have 

any contacts with the cities, which are thus totally isolated from the reach of constitutional law 

and the radars of the state. In those areas, indigenous practices of justice most likely involve in 

some cases breaches in constitutional obligations, as there the constitution is often unknown. 

Those practices thus maintain their pure restorative focus. Where this happens, indigenous 

justice may be seen to be operating outside the state legal framework. In fact, the decisions 

which breach the constitutional protections would not be considered constitutional (where the 

state is aware of them) and hence are outside the constitution. Therefore, the state, if it were 

aware of the particular indigenous decisions, would not recognise the legitimacy of at least 

some of the local indigenous mechanisms of conflict resolution, those which violate 

constitutional law and individual human rights. However, when the state is aware of the 

existence of such breaches, it does not implement forceful solutions to the issue; indeed, as this 

research shows, it does almost nothing. As previously reported in this section, professionals 

and stakeholders interviewed reiterate that repression would be disruptive and probably 

counter-productive. Rather, through a more tolerant policy of legal pluralism, the state aims to 

reach out at those communities in the long run, to persuade them away from indigenous justice 

towards civil law based justice. This type of relationship between the indigenous and the civil 

law based system of justice is similar to that described by Forsyth (2009) in model 2, whereby 

states worldwide (such as Malawi, Zambia, Mozambique, etc.) might not recognise but tacitly 

accept a non-state justice system. Figure 8 (above) highlights an analogous type of relationship 

(form 1) to exist within more isolated communities in the broader framework of Bolivia. 

 

Forms 2, 3, and 4 

A similar type of relationship exists in other indigenous communities which are closer to urban 

areas and have more contacts with them. As chapter 6 mentions, in some of those areas, 

indigenous people might still be unaware of constitutional provisions and violate them (see 
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subsection 6.4.1). This thesis also finds that, in other less isolated communities such as 

Lagarate, indigenous people are aware of constitutional obligations and human rights, but they 

choose not to respect them (form 2) (for more details see section 6.4). As in the case of form 

1, when the state is aware of indigenous justice practices that breach constitutional provisions, 

it does not recognise the legitimacy of those practices, although it prefers to tolerate them rather 

than repressing the indigenous system of justice. As mentioned above, it might do so to avoid 

abrupt interventions which might jeopardise the strengthening of legal pluralism in the country 

and the expansion of state authority in the form of individual human rights and civil law based 

justice in the long term (see section 6.4). 

 

On the other hand, this chapter shows that there are indigenous areas in Bolivia which have 

been absorbed to a higher degree by the “organic solidarity” of the cities (see section 7.2). 

There, the civil law based system of justice recognises the authority of the indigenous system 

of justice, which (almost) totally respects constitutional provisions (form 3). Chapter 6 also 

shows that indigenous people should report breaches in constitutional obligations to the civil 

law based system of justice (see section 6.2.2). However, when this happens, although 

constitutional law instructs “competent judges” to refer those cases to constitutional tribunals 

(Constitution of Bolivia, 2009, Art. 129), they often do not know/apply this. It follows that 

“competent judges” often file penal procedures against the members of indigenous authorities 

who violated human rights in the administration of their function in the community (see 

subsection 6.4.3). This seems to describe a more repressive form of the relationship between 

the indigenous and the civil law based systems of justice in Bolivia (form 4). This issue will be 

discussed in more depth in section 7.8. 

 

Form 5 

This research identifies the use of restorative justice as an additional form of the relationships 

between indigenous and Western systems of justice, at least in Bolivia. Specifically, this 

chapter has shown that, although there are considerable divergencies between indigenous 

justice in Bolivia and Western practices of restorative justice, these also share some process-

based commonalities (see section 7.3). In 2014, the Bolivian government promulgated the 

‘Código Niña, Niño y Adolescente’ (‘Code of the Girl, the Boy and the Adolescent’), which 

introduced restorative justice into the criminal procedure to deal with crime committed by 

minors in urban areas. 
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‘These procedures involve the victim, the young offender, his mother, father, guardian, 

tutor, one or more supporting persons, and, in some cases, members from the 

community affected by crime, to participate in the reintegration of the young offender, 

supported by an interdisciplinary facilitating team. The aim is to recognise the young 

offender as an integral, constructive, and productive person.  

 

These established mechanisms aim to tutor the young offender to take responsibility, 

to train him or her towards the exercise of his or her social capabilities, the exercise of 

his or her rights, to repair the harm produced. For the victim, to the externalization of 

his or her experience as victim, to the overcoming of the consequences of the incident 

with its reparation. For the community, to the active participation in the reintegrative 

process of the victim as well as of the young offender, and the reduction of the social 

impact through secondary prevention’ (Código Niña, Niño y Adolescente, Art. 316(II, 

III). My translation) 

 

Many participants interviewed in this study, including indigenous representatives, struggle to 

point out any difference in terms of process between the indigenous mechanisms of conflict 

resolution and urban practices of restorative justice. They stress that the restorative justice 

process in Bolivia, based on the confrontation of those with a stake in the harm produced 

towards the restoration of relationships, is a practice of justice of the Bolivian culture which 

has existed for centuries. Some stakeholders interviewed in this study assert that the 

introduction of restorative justice into the criminal procedure in Bolivia in 2014 partly aimed 

to alleviate indigenous people’s refusal of the civil law based system of justice, so to strengthen 

the policy of legal pluralism in the country. Specifically, they state that the similarities between 

indigenous and restorative justice (see section 7.3) played a fundamental role in the decision 

to incorporate Western practices of restorative justice into the Bolivian criminal justice system. 

In their opinion, by making the civil law based system of justice more restorative-focused, thus 

by incorporating part of the indigenous justice tradition into the Western imported system of 

justice, barriers between indigenous people and constitutional law could lessen. Thus, 

participants of this study indicate that restorative justice was partly introduced into the Bolivian 

criminal justice framework to reduce indigenous people’s refusal of the civil law based system 

of justice, by making this more connected to the indigenous justice tradition. Other 

stakeholders interviewed pushed the argument even further. They stressed that restorative 

justice was introduced into state justice to partially redeem the cruel history of subjugation 
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suffered by the indigenous people of Bolivia. This could be attempted not only by recognising 

indigenous standards of conflict resolution in a semi-autonomous jurisdiction, but also by 

incorporating them into aspects of the civil law based jurisdiction within the framework of 

restorative justice. 

 

For these reasons, on the surface, restorative justice might be seen as the incorporation of the 

indigenous justice tradition into the civil law based system of justice, or its institutionalisation 

(form 5). The goal of this type of relationship on the part of the Bolivian state towards the 

indigenous justice system seems to respond to the same necessity of the other forms described 

above: the expansion of the state authority over the country and with it of the human rights 

agenda. This is so because indigenous people might recognise some of their cultural practices 

in the civil law based system of justice and thus believe that legal pluralism actually aims at 

promoting an equal standing between the two “solidarities”. When this is the case, indigenous 

people might be more prone to compromise and accept the expansion of constitutional 

requirements in indigenous areas. However, this chapter has shown that indigenous and 

Western practices of restorative justice (which extend to those in urban areas in Bolivia) are 

profoundly different as grounded in two opposed worldviews. Thus, it is likely that when 

indigenous people recognise those differences, they will realise the absence of any real attempt 

from the state to regard their cultural practices as equally valuable. In line with that, this chapter 

reported that Western scholars often accuse indigenous justice to be non-restorative as not 

grounded in Western culture and ethics (see section 7.4). As mentioned before, this view is 

strongly discriminatory as it regards indigenous worldview and Western ethics as culturally 

unequal. The following two sections will further problematise this issue. 

 

[7.7] Legal pluralism: changing lenses  

The different forms of legal pluralism discussed above show that there are many indigenous 

communities in Bolivia in which the local indigenous system of justice operates informally and 

thus sometimes violate constitutional provisions. In some cases, this happens because 

indigenous people do not know constitutional law, while in others, such as Lagarate, because 

they choose not to respect it. Chapter 6 shows that that choice might be motivated by three 

main factors (for more details see section 6.4):  

• First, there are deep contrasts between Western imported jurisprudence and the 

indigenous collective worldview, and particularly different cultural perspectives about 
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what human rights are (see section 7.2). In some cases, this leads indigenous people to 

disagree with international human rights, and therefore to choose to apply indigenous 

standards as being more “rights” oriented, in their view.  

• Secondly, indigenous people see their system of justice as the most valid and 

practically suited to resolve local issues. In some cases, for instance, they do not have 

the resources to travel to the closest urban area to report issues and draw them to the 

attention of the police, or they prefer the swift resolutions that indigenous justice 

guarantees to get back to their lives. In other cases, the futility of Western justice 

compared to the “real” life justice delivered by indigenous justice brings indigenous 

people not to report serious crimes to the civil law based justice system (e.g.: murder, 

see chapter 5, subsection 5.6.6). 

• Thirdly, indigenous people strongly distrust the civil law based system of justice, as 

they see Western institutions as corrupt, and their interference with local matters as an 

affront to the self-determination that indigenous people achieved after centuries of 

social struggles.  

 

As chapter 3 shows, this is where Western scholars (Cooper, 2018; Pimentel, 2011) majorly 

criticise legally pluralistic systems worldwide (see section 3.7). They observe that one of the 

main issues with them is that, through the legitimisation of indigenous standards, many states 

allow for the reiteration of traditional practices that disregard international human rights and 

constitutional provisions. The question that Western scholars put forward centres on the 

dividing line between recognising indigenous self-determination as part of a system of legal 

pluralism and the limits set to that indigenous self-determination. This is particularly 

problematic in a context where indigenous people find it hard to recognise the primacy of a 

Western style legal framework in which they are supposed to be working, such as in Bolivia. 

As chapter 3 reports (see sections 3.6 and 3.7), policies of legal pluralism worldwide show that 

that dividing line currently lies on the integration of indigenous standards only when 

subordinated to Western ethics. However, there are many cases, such as aymara indigenous 

communities in Bolivia, where indigenous worldviews seem necessary to promote not just 

group but individual self-determination and wellbeing. For instance, chapter 5 (see subsection 

5.6.6) reports a case of murder committed in an aymara Bolivian indigenous community not 

far from Lagarate. In that case, the indigenous community decided not to respect constitutional 

provisions and to reintegrate the wrongdoer into the community. The sanction inflicted on the 
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wrongdoer did not aim at individual punishment, but rather on finding the most effective ways 

to restore the group’s equilibrium in the attempt to alleviate as much as possible the harm 

caused to the direct and indirect victims (he had to feed the victim’s family as well as his own). 

This was in fact understood in the community as the only way to restore social equilibrium that 

the murder had unbalanced.  

 

However, the constitution of Bolivia clearly states that more serious cases cannot be resolved 

by indigenous justice (see chapter 6, subsection 6.2.1). It seems clear though that if Western 

jurisprudence had dealt with the situation above, equilibrium in the community would have 

further deteriorated, as two families would have been without breadwinners. This is an example 

to show that the discourse on legal pluralism becomes problematic when it promotes 

frameworks that set the indigenous worldview and indigenous justice as subordinate to the 

Western counterpart. This is what Forsyth’s framework (2009) does, it imposes a perspective 

of Western domination on the interpretation of legal pluralism. Forsyth in fact imposes the 

domination of Western views of power by perceiving legal pluralism as the need to bow to a 

state centred focus. As discussed in chapter 3 (see sections 3.5 and 3.7), Forsyth’s framework 

(2009) assumes the response of the civil/common law based system of justice (in the 

framework being the “state”) towards the indigenous system of justice as the defining feature 

of the relationship between the two. The issue is such that when Western scholars try to develop 

a framework of legal pluralism, they constantly undermine the power of indigenous justice and 

do not recognise the indigenous worldview as culturally/morally equal to the Northern/Western 

one. However, this thesis shows that indigenous justice, at least in Bolivia, especially when 

practised outside the state recognition, is actually imposing its dominance by it being used and 

accepted by the people. The force of the indigenous worldview is such that over the course of 

history it has pushed indigenous people to fight against oppression to defend their system of 

values (see chapter 1, section 1.1). This thesis shows that indigenous people often see the 

underlying ideas of the Western legal framework as primitive and intrinsically unjust compared 

to their collective worldview, and counterproductive especially when it comes to conflict 

resolution and restoration of social harmony (see chapter 5, section 5.7 and chapter 6, section 

6.4).  

 

Western scholars, however, criticise legal pluralism on the stance that in many states it puts in 

jeopardy Western standards and ethics, but they do not question the social legitimacy of those 

standards and ethics for the local populations. For instance, according to Pimentel:  
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‘Cultural sensitivity and respect for local custom cannot justify wholesale rights 

violations […]. Legal pluralism cannot be used as an excuse to disregard the rights and 

dignity of individuals victimized by the traditional regime’. (Pimentel, 2011, p. 70) 

When Pimentel states “rights violations”, he refers to all those actions that go against the 

concept of individual fundamental rights developed in Western society since the Enlightenment 

(see chapter 2, sections 2.6 and 2.7). However, this thesis has shown that indigenous people 

worldwide might have a different cultural conception of human rights. This thesis contends 

that legal pluralism should not be concerned with the imposition of Western ethics in contexts 

where these clash with local worldviews and thus are not upheld by the local population. 

Rather, legal pluralism should be concerned with promoting a framework of equal standing 

between different “solidarities” in a country. Where one of these “solidarities” puts in danger 

individuals or groups wellbeing/right, legal pluralism should be concerned with finding 

solutions grounded in local worldviews. For instance, chapter 6 (see subsection 6.4.2) reports 

that cases of abuse or rape against children in the indigenous community might locally be 

resolved by compensation to the family of the victim or by the victim marrying the perpetrator. 

This happens because young people do not have decisional power in the community; they are 

rather seen as their families’ possessions (see subsection 6.4.2). As the right of the group is 

paramount in the aymara community, compensation is generally used to settle harm done to 

the family of the victim, while marriages are used to avoid the same issue occurring against 

other members of the community. This is strongly problematic. However, policies of legal 

pluralism worldwide should not attempt to deal with those issues by imposing a Western 

standard of morals that is thought as being ethically more worthy to deal with issues such as 

those.  

 

In fact, this research found that indigenous institutions have popular support, and that they 

incorporate the indigenous collective worldview in decision making. When Western 

institutions deny indigenous people the power to decide, or Western scholars argue for the 

dangerousness of that power, they are denying equal moral worth to indigenous societies. This 

thesis contends that whilst an outside perspective might be used to point out problems, 

solutions should be found internally. This will mean that the solutions are socially legitimated 

by the people to whom they apply. For example, it seems counterproductive to the logic of 

indigenous social equilibrium to settle issues of abuse or rape as mentioned above. First, 

victims who do not have a voice in decision making might not accept indigenous community 

decisions and thus may participate in future community meetings with a desire of revenge that 
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might undermine the communal stability. In addition, the harm they suffer following 

victimisation might escalate over the course of time if not dealt with, and again this might pose 

a threat to the peace of the indigenous group. Furthermore, forcing victims to marry “their” 

perpetrators, following rape or abuse, is not a guarantee that the perpetrator will not abuse 

someone else in the community and it gives the perpetrator the opportunity to further abuse the 

original victim and thus further threatens the stability of the indigenous group.  

 

Thus, using Zehr’s (2005) metaphor, the discourse on legal pluralism necessitates changing 

lenses. Solutions to critical issues should be found with indigenous people; they should not be 

imposed on them. As a starting point, Western scholars who advocate for legal pluralism and 

international developing agencies should recognise the cultural and moral equality of the 

indigenous worldview to the Western one. Then, they should use their resources to seek 

solutions to resolve critical issues, solutions which need to be negotiated with and legitimated 

by the members of the society to whom they apply. This, in the end, would also better fit with 

international narratives on the rule of law, which main rationale is to safeguard people against 

arbitrary governance, ensuring that people are governed by clear, known, and accepted rules 

(see chapter 3, section 3.4). Here legal pluralism would be real rather than legal domination 

from Western influenced state powers perspectives giving permission for indigenous justice in 

certain less serious cases. Legal pluralism should really embrace equal respect for different 

justice systems, although this is not what happens in Bolivia as this thesis has found and the 

following section will further discuss. 

 

[7.8] Slow-burn colonialism  

As mentioned above (see section 7.6), the Bolivian State has chosen to implement a more 

tolerant policy of legal pluralism, whereby it tacitly accepts rather than represses indigenous 

justice practices that violate constitutional provisions. This thesis finds that this is done in the 

attempt to expand Western ethics and constitutional obligations in all areas of the country, 

rather than towards promoting cultural inclusion, equitable co-existence, and mutual respect 

between the Western and indigenous “solidarities”. It finds this to fall within a narrative of 

colonial domination of the Western/Northern framework over the indigenous one. There is in 

fact a clear tendency of the central state to take colonial actions rather than actions that respect 

indigenous justice and custom, as the present section further analyses. 
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This is certainly revealed by the implementation of the Law Limiting Indigenous Jurisdiction 

(Ley 073, 2010) and further restrictions concerning human rights. These are seen by the 

indigenous people as the symbol of the broken constitutional promise of equal standing 

between the indigenous and the Western imported systems of justice. Equality was initially 

granted by the constitution as the emblem of the indigenous self-determination, conquered 

through historical social struggles as described in chapter 1 (see section 1.1).  Clearly, however, 

the legal limitations above restrict indigenous self-determination in name of moral standards 

alien to indigenous people, which thus deny moral equality to the indigenous justice system. 

Indigenous justice, as this chapter showed (see section 7.5), is a structural part of the indigenous 

community, as it builds on the indigenous collective worldview, hence the denial of moral 

equality extends to indigenous people’s cultural values. This research finds that, for this reason, 

indigenous people see constitutional obligations as part of a broader colonial narrative falling 

within the European paternalistic system of power and control, established since the first 

Spanish invasion, and driven by the ideology of the natural inferiority of indigenous people 

(for more details refer to chapter 1, section 1.1).  

 

This narrative seems to be reinforced when one takes account of the fact that despite over 40% 

of the population do not speak Spanish, there is no legal status given to the indigenous 

languages within the constitution. Rather, there is an expectation that Spanish is the language 

of Bolivia. This shows that the constitution contributes to the exclusion of indigenous people 

from central society; it does not aim to involve them in a real “plurinational” dialogue. Strictly 

related to this issue, chapter 5 showed that the constitution (2009, Art. 292) requires indigenous 

communities to draft local statutes, which goal is to codify indigenous law (see subsection 

5.6.1). A key concern here is that statutes are written in Spanish and not translated in indigenous 

languages. Statutes in fact seem to belong to central state officials rather than to indigenous 

people. The fact that there is no official version in the local Aymara language serves to 

underline this conclusion: central state officials do not want the local people to understand 

statutes or to use them, these are a state document depicting “ownership of the community” 

rather than a community document designed to serve its members. If the central state really 

aimed to further dialogue towards a more equitable co-existence and mutual respect, it would 

probably be interested in understanding the indigenous worldview, and give it voice to express 

local views. Local views, in fact, seem to be silenced also where those who should represent 

indigenous interests before the central state are not elected on a stance that can be fair to 

indigenous groups (see subsection 7.2.1).  
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This research also finds the colonial narrative above to be part of the factors that today lead 

civil law practitioners to disrespect constitutional provisions to the detriment of indigenous 

people’s inclusion into central society (see chapter 6, subsection 6.4.4). Specifically, as chapter 

6 reports (see section 6.2.2), the Law Limiting Indigenous Jurisdiction (Ley 073, 2010) 

reiterates that when constitutional obligations in the indigenous community are ignored and/or 

disregarded, anyone in the indigenous community may undertake a procedure of appeal ‘before 

any competent judge or court’ (Constitution of Bolivia, 2009, Art. 129. My translation). In 

practice, this means that indigenous people should leave the community and travel to the local 

municipality to meet a “competent judge” and report the violation. Where that judge or court 

establishes that the supposed violation of human rights took place, it shall forward the case to 

the Plurinational Constitutional Tribunal for revision (Constitution of Bolivia, 2009, Art. 125-

136). If the Plurinational Constitutional Tribunal decides that the indigenous norm is 

incompatible with constitutional provisions, it shall impose a culturally sensitive alternative 

for the conflict at hand (Ley 027, 2010). However, this research finds that the “competent 

judge” often does not know/apply constitutional provisions. While they should in fact refer 

those cases to constitutional lawyers, judges usually file penal procedures against the members 

of indigenous authorities who violated human rights in the administration of their function in 

the community. Unfortunately, however, participants in this study stress that cases where civil 

law judges have punished indigenous decision makers have rarely been overthrown by the 

constitutional court. Punitive actions such as this contribute to the perpetuation of minority 

groups’ marginalisation reiterating the external perspective of them (or judgement of them) as 

unfit within the state normative framework.  

 

For all these reasons, this thesis contends that legal pluralism – and “plurinationalism” – do not 

unite indigenous and other groups in Bolivia, but rather further their exclusion from central 

society. In addition, the attempt by the civil law based justice system to expand its authority in 

rural areas is frequently countered by the inclination of the indigenous people to self-exclude 

from the values and practices of justice which were imported by the Spanish. As findings from 

this research show, in fact, indigenous people find it hard to recognise the ethics of the wider 

State and its conflict resolution mechanisms, and, as a consequence, they tend to self-exclude 

from central society (see chapter 6, section 6.4). All this is in strong contrast with the purported 

goals of a legally pluralistic state such as Bolivia, which rather than placing indigenous groups 

within a colonial narrative of cultural oppression, should promote cultural dialogue of the civil 
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law based and the indigenous realities towards a more equitable co-living and mutual respect. 

Thus, although this research found four main rationales to be at the basis of the implementation 

of a legally pluralistic agenda in Bolivia (see chapter 6, section 6.3), it also finds that the 

expansion of constitutional provisions and with them of the state authority in rural areas seem 

to be predominant today. This rationale is driven by a narrative of colonial domination of the 

Western/Northern framework over the indigenous one, which well fits with contemporary 

narratives and frameworks of legal pluralism in Western society (see section 7.7 above). This 

suggests that far from genuine legal pluralism what the Constitution of Bolivia (2009) 

represents is a slow-burn colonialism (see appendix A on page 264) where the supremacy of 

Western civil law based legal system slowly supplants indigenous justice. 

 

[7.9] Indigenous identity 

A final issue that has to be taken into account when discussing legal pluralism in Bolivia, and 

legal pluralism in more general terms, is that of indigenous identity (Hammond, 2011). This 

issue involves the violation of individual interests where the indigenous identity and the 

obligations that come with it are imposed on someone that does not recognise, totally or 

partially, as indigenous. This thesis has reported that indigenous people are, firstly, those who 

self-identify as such (International Labour Organization, 1989). Therefore, indigenous identity, 

as all forms of ethnic identity, is subjective and fluid; it is not ascribed, nor is it strictly defined 

at birth. More theoretically, because identity is constructed, one may choose to identify with 

one or more forms of identity, and so to belong to different communities. This is particularly 

relevant in Bolivia, where connections between rural and urban areas have exponentially 

increased since the new constitution was implemented, and indigenous people have today wide 

opportunities to go to the globalised city where they can experience different cultures. Both the 

acceptance that individuals can choose their cultural identity and the possibility of a life which 

encompasses both the city and the indigenous community throw up practical issues in a legally 

pluralistic context. Indigenous groups who embrace collective rights that belong to collective 

groups, such as the indigenous right to self-determination and, therefore, to conflict resolution, 

implicitly claim to define who is a member of a collectivity and thus, to whom they apply. 

However, they become coercive if those who the collective argues they apply to do not identify 

with the indigenous group and, therefore, refuse the indigenous rights (this will be clarified 

below). In particular, it is important to remember that indigenous jurisdiction in Bolivia is 

compulsory (see chapter 6, section 6.2); it must be complied with by every member of the 
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indigenous community, although there might be cases where someone may totally leave the 

community and so clearly not identify as indigenous. The more difficult issues arise with those 

who retain ties with the indigenous community.  

 

Although the Constitution of Bolivia (2009) makes clear that indigenous justice applies only 

where material, personal, and territorial scopes of validity concur simultaneously (see chapter 

6, section 6.2), there might in fact be more subtle circumstances of identity shift which those 

limitations do not strictly cover. For example, this research finds that in Lagarate and other 

indigenous communities in Bolivia, there are members who work in the city and sometimes go 

back to the indigenous communities as part of their duties; the duties owed to the community. 

Although none of the indigenous people interviewed in this study referred to this, theoretically 

someone might choose not to continue self-identifying as indigenous once he/she builds a life 

in the city. In such a case, if that person would go back to the community and fall victim of a 

“mistake”, it is likely that he/she would have to resolve the conflict in the community, as a 

member of it, although he/she is not an indigenous person as he/she stopped identifying as 

such. On the other hand, the same issue would be experienced by someone from the city who 

chooses to live in a community and become a community member. In some communities, 

precisely those closer to urban areas, this is possible if someone buys land. In that case, the 

new member might not recognise indigenous justice as being legitimate, although he/she might 

be compelled by the constitution to be tried by it. In those and similar cases, indigenous justice 

decisions might be offensive to a person whose interests and needs do not conform with those 

of the community, it might violate their feelings that they want to enjoy individual, not 

community rights. The opposite situation might arise if someone claims to identify with the 

communal rights, but the group does not recognise them as a member of the collective, and 

thus pushes them away in cases of conflict resolution.  

 

Unfortunately, given the absence of participants’ feedback on these issues, this research could 

not discover what happens in those and similar cases, for example, to ascertain whether in these 

circumstances the tendency is to appeal to urban institutions against indigenous justice 

decisions. However, it is certainly possible to presume that, especially in an increasing legally 

pluralistic state such as Bolivia, circumstances such as those might present or will present soon. 

Many African and Asian countries worldwide, in response to that issue, leave disputants to 

choose in first place which forum to appear before (Diehl, Arol and Malz, 2015; Pimentel, 

2011; Rautenbach, 2015). Although this might present a possible solution in terms of individual 
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identity/choice, as chapter 3 reports (see subsection 3.6.3) this leads to “forum shopping” and 

assumes that the two parties will agree on a forum, if they do not know which should prevail. 

This is a typology of legal pluralism often criticised, as it is claimed it leads disputants to run 

to the convenient forum which rules would favour their position, and only when they agree as 

to which forum to go to. This would encourage litigation over cooperation in the resolution of 

disputes and reduce the autonomy of indigenous institutions (Pimentel, 2011). 

 

Therefore, there is an intrinsic contrast between the theoretical ground of legal pluralism in 

Bolivia and its practical counterpart. Legal pluralism in the country assumes that different 

systems of justice, the indigenous and the civil law based one, are allocated exclusive 

jurisdiction over particular cases. Each jurisdiction implies that members of the group or the 

individuals to which it applies share the same duties and obligations, and therefore the same 

rights. However, in more practical terms, legal pluralism promotes communication between 

collective groups or individuals under different jurisdictions and thus, with different duties, 

obligations, and rights. When contacts are established, members of different groups may 

question their own identity to enrich it with that of the other. However, given the compulsory 

power of both jurisdictions in Bolivia, one who does not identify anymore with the identity of 

the group/social system in which he/she was born or currently lives, may see his/her interests 

violated by decisions that are informed by the culture of that system. 

 

[7.10] Conclusion  

This chapter used the literature reviewed in chapter 2 and chapter 3 to discuss the research 

findings presented in chapter 5 and chapter 6 of the present thesis. It started with an analysis 

of the two Durkheimian “solidarities”, which in Bolivia are today well represented by urban 

areas and indigenous communities. Part of the Constitution of Bolivia (2009) in fact reproduces 

the Western liberal philosophy and the human rights agenda. Another part of the constitution 

celebrates indigenous justice, which is rather focused on the philosophy of equilibrium between 

indigenous people and their community, on a “republican” understanding of society 

(Braithwaite and Pettit, 1990), and a collective conception of human rights.  

 

Then, this chapter dived into an analysis of the similarities and, above all, the key differences 

that make indigenous justice more than just restorative justice. At the beginning of this PhD, a 

research question was formulated to unravel the interrelations between indigenous and 



 

 
 

220 

restorative justice (see chapter 4, section 4.3). Taking into consideration current Western 

scholarship on the issue (see chapter 2, section 2.8), before starting fieldwork it was assumed 

that the two practices shared key similarities. However, this research found that they have very 

little, if almost nothing, in common. Differently from restorative justice, indigenous justice was 

found in fact to be intrinsically restorative and a fully-fledged restorative system of justice. 

Specifically, this chapter stressed the need to southernize “restorative” practices of justice as 

defined in Western society for these to become truly restorative. Then, this chapter went on to 

analyse the framework of legal pluralism in Bolivia, to show the complexity of the relationships 

currently existing between the local indigenous and the civil law based system of justice. These, 

in fact, take on several different forms in different areas of the country. It concluded with a 

discussion of the issues with the international Western framework of legal pluralism, and 

contended that Western scholars need to change lenses when analysing legal pluralism in 

countries worldwide. Precisely, they need to stop being so wedded to first world systems. This 

change should start with those scholars and international developing agencies to recognise 

equal cultural and moral stance to indigenous societies. The importance of this is showed in 

the Bolivian case. In fact, although the State of Bolivia choses a more tolerant approach to 

indigenous violations in human rights and constitutional provisions, it seems to do so only 

towards expanding its own authority in rural areas. This says a lot about the civil law based 

system’s tendency to take colonial actions rather than to respect indigenous justice and custom, 

a process addressed in this research as “slow-burn colonialism”.  

This thesis will now finally move on with a concluding chapter, which will briefly wrap up the 

main findings emerging from the present thesis to outline its theoretical and practical 

implications alongside its limitations. 
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Chapter 8 – Conclusions 
 
[8.1] Introduction 

This concluding chapter brings the thesis together. It builds on the study’s findings and 

discussion to emphasise the theoretical and practical implications of the present research, 

together with its limitations. This research provided a qualitative analysis of indigenous justice 

and legal pluralism in Bolivia with two main objectives. First, it focused on the study of an 

aymara indigenous community in the department of La Paz. Given the dearth of existing 

research on indigenous justice both in Bolivia and Latin America, it aimed to acknowledge the 

mechanisms and standards of conflict management in the area of law and order of the local 

population, and to discuss the wider relevance that these have on the Western practice of 

restorative justice. Specifically, this revealed the strengths and weaknesses of both practices, 

suggested how they may be enriched, and might lead to a new understanding of restorative 

justice. Second, international literature on legal pluralism in Bolivia is limited to the analysis 

of its constitution while there are currently no studies to reveal how legal pluralism plays out 

in the country. This study aimed to cover this gap in knowledge by describing the framework 

of the relationships between the indigenous and the civil law based system of justice in the 

country, to see how indigenous justice fits with justice more generally Bolivia, that is whether 

“plurinational” justice unites indigenous and other groups in the country. 

 

To achieve those objectives, this study involved a qualitative multi-method approach. This 

allowed a reliance on different perspectives, to permit cross-validation and increase the 

credibility of the research findings (Patton, 1999). Thus, I spent 45 days in La Paz (city) to 

concentrate on the study of indigenous justice and legal pluralism in Bolivia, by conducting 24 

in-depth semi structured interviews with relevant professionals and stakeholders. I also lived 

for 45 days in Lagarate, an aymara indigenous community in the department of La Paz, where 

I conducted a focused ethnography (Knoblauch, 2005). This involved me acting as a participant 

observer inside the community, where I also conducted 7 in-depth semi structured interviews 

with some of its members (one additional indigenous member from a different aymara 

indigenous area was interviewed) and had informal conversations with many others. I also 

recorded personal perceptions and reflections after interviews and during observations in a 

field notebook. All the other work was saved daily in a detailed research diary. This phase of 

the research was focused on listening to the actors’ stories and understanding their experience 
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of the use of local mechanisms to resolve disputes, and how important they believe this type 

of process is to ensure they live in a just society. 

 

This research is one of the first few studies to explore legal pluralism and indigenous justice in 

Bolivia, thus representing an important contribution to knowledge. It embraces an 

epistemological approach grounded in Southern Criminology (Carrington et al., 2015), which 

helps to structure the main implications that key findings might have on modern restorative 

justice, legal pluralism, and their relationships with indigenous justice.  

This chapter first reviews the key findings that emerged from this study. It goes on with an 

account of the main theoretical and practical implications of those findings, and it concludes 

with an analysis of their main limitations. 

 

[8.2] Key findings 

The Constitution of Bolivia (2009) defines the country as a ‘Plurinational [...] State’ founded 

on ‘juridical […] pluralism’ (Constitution of Bolivia, 2009, Art. 1). This means that the country 

is administratively subdivided into rural areas (indigenous communities) and cities, which are 

drawn together to form the State of Bolivia. The Constitution recognises aspects of the legal 

autonomy of those rural areas when it comes to responding to, for example, less serious 

criminal behaviour committed within their legal territories. This is not replicated in the cities, 

where the civil law based justice system takes effect. This thesis drew on Durkheim’s (1893, 

p. 126) work to describe the main contrapositions between the ‘organic’ and the ‘mechanical 

solidarity’ in the country, that is its urban areas and indigenous communities, and between their 

systems of justice. Part of the Constitution of Bolivia (2009) in fact reproduces the Western 

liberal philosophy and the human rights agenda. Another part of the constitution on first 

analysis seems to celebrate indigenous justice, which is rather focused on the philosophy of 

equilibrium between indigenous people and their community, on a “republican” understanding 

of society (Braithwaite and Pettit, 1990) and a collective conception of human rights.  

 

[8.2.1] The aymara indigenous system of community justice 

The indigenous collective worldview represents the collective consciousness of indigenous 

people, their shared system of values and beliefs. This worldview is forged on a more 

“republican” (Braithwaite and Pettit, 1990) view of the world and understanding of human 
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nature, which informs a group conception of rights. Indigenous justice is an integral part of the 

indigenous community structure, inherently blended with the indigenous collective worldview.  

Specifically, the indigenous collective worldview informs notions of conflict built around the 

concept of “mistake”. This concept emphasises the collective dimension of rule breaking. 

Indigenous people see conflict as caused by breakdown in social relationships which causes a 

communal disequilibrium that needs to be rebalanced. “Mistakes” are not seen as actions 

intentionally committed by one individual to go against or harm individuals, but as occurrences 

that act against the community stability. Thus, conflict resolution represents a chance for the 

community to discuss issues underlying conflict and so to restore equilibrium in society. These 

goals are believed to be only attainable through the participation of the whole community in 

conflict resolution, including victims and rulebreakers, so to understand the root causes of the 

problem and to repair harm. In this sense, the encounter between wrongdoers, victims, and the 

wider community is key in aymara indigenous justice. Although the whole process is not 

written, it is in fact highly structured to respond to the goals of indigenous justice. 

 

This research finds that aymara indigenous justice is intrinsically restorative because it aims 

to restore social relationships between indigenous community members, to restore the harmony 

and the equilibrium of the indigenous group. As this research disclosed, indigenous cultural 

notions of social harmony and equilibrium are grounded in a group conception of right. 

Restoring social relationships means to understand collectively the issue underlying conflict, 

hence to re-work social relationships towards healing harm, resolving conflict, and to avoid the 

same issue from happening again in the future. Sanctions following community agreements 

may include fines, public works for the community, personal works for the victim, a temporary 

or indefinite denial of access to portable water, irrigation or electricity, suspension of public 

duties and, in the most severe cases, expulsion from the community. Each of those sanctions 

does not aim at punishing rulebreakers, but rather at restoring social relationships disturbed by 

conflict and, with them, the community stability. Indigenous conflict resolution mechanisms 

also respond to more practical needs in the community. They aim to deal with issues quickly 

and collectively to avoid chaos in the community that would jeopardise the community 

stability. It is also very important that community members go back rapidly to cover their 

functions, as the equilibrium of the indigenous group rests on each individual contribution to 

communal work and life, they are entirely interdependent. Furthermore, the whole indigenous 

community will readapt to misbehaviour to facilitate the recuperation, reintegration, and 

restoration of rulebreakers in the community. For these reasons, indigenous systems of justice 
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should be also seen as paradigms of justice closely related to a fully-fledged justice system. 

They should be understood as a structural part of the indigenous community, an inherent value 

and practical necessity of indigenous people. The indigenous justice system is not just an 

institution, but a form of expression of the indigenous collective worldview, hence part of the 

indigenous notion of equilibrium.  

 

As this thesis discussed, the restorative nature of aymara indigenous justice is grounded in 

cultural notions about equilibrium and social cohesion which prioritise the good of the 

community over that of its individual members. Western scholars have broadly argued that this 

becomes problematic where it puts in jeopardy the most vital interests of human beings as 

intended by the Western legal tradition: safety, equality, freedom, and bodily integrity among 

many others (see Cooper, 2018; Gordon, 2015; Pimentel, 2011). For instance, young people 

do not enjoy full autonomy and do not have decisional power in the indigenous community. 

Young women, in some cases, have to accept material compensation (to be given to their 

family) or to marry “their” perpetrators to settle cases of rape or abuse, for the community 

stability to be protected. This is clearly problematic whereby those decisions violate individual 

liberty and represent a threat to the life of many individuals. For this, Western scholars argue 

that the recognition of indigenous mechanisms for conflict resolution worldwide should be 

conditioned to their subordination to Western standards and ethics, especially to individualised 

human rights. As the next subsection discusses, the Constitution of Bolivia (2009), as well as 

the constitutions of many other countries internationally, recognises the authority of indigenous 

justice only where this respects individual human rights. However, the very imposition of a 

framework that is superordinate to the indigenous system of values is seen by indigenous 

people as a part of a colonial narrative, a threat to their self-determination which often leads 

them to choose to disrespect constitutional obligations. This thesis contends that legal pluralism 

should rather promote equal cultural standing of indigenous and non-indigenous cultures 

worldwide, as detailed in the sections that follow.  

 

[8.2.2] Legal pluralism in Bolivia 

The Constitution of Bolivia (2009) imposes limitations to the authority of indigenous justice. 

The Law Limiting Indigenous Jurisdiction (Ley 073, 2010) reiterates that indigenous 

jurisdiction can only be exercised when personal, territorial, and material scopes of validity are 

all met, that is for indigenous people (personal validity) who are only involved in less serious 
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conflicts (material validity) within indigenous territories (territorial validity). In addition, the 

Plurinational Constitutional Tribunal supervises over the respect of state defined human rights, 

which are set by the constitution as superordinate to any jurisdictions in the State. When 

indigenous justice violates international human rights, the tribunal shall impose a culturally 

sensitive alternative for the conflict at hand (Ley 027, 2010).  

 

The forms of legal pluralism in Bolivia 

Drawing on Forsyth’s (2009) framework, this study adds to the literature on legal pluralism 

and precisely provides insights into the forms of the relationships that exist today between the 

indigenous and the civil law based system of justice in Bolivia. In particular, it shows that legal 

pluralism in Bolivia broadly falls within model 5 of Forsyth’s framework which identifies 

‘formal recognition of exclusive jurisdiction in a defined area’ by the state to the indigenous 

justice system (2009, p. 203). However, within that model, the relationships between the 

indigenous and the civil law based system of justice vary substantially in different areas of 

Bolivia. For this, to analyse more thoroughly the typology of legal pluralism in Bolivia, this 

study highlights the necessity of a new framework to illustrate five forms of relationships 

between the indigenous and the civil law based system of justice within the broader model 

above of legal pluralism. 

 

Specifically, there are indigenous communities in the country that are totally isolated from the 

reach of constitutional law and the radars of the state. In those areas, indigenous practices of 

justice most likely involve in some cases breaches in constitutional obligations. This happens 

because there the constitution is often unknown, and thus at least some of those practices of 

justice operate outside the state legal framework (form 1). There are other cases where 

indigenous communities are in more proximity to urban areas and have more contacts with 

them. In such communities, the indigenous and the civil law based systems of justice might 

develop three forms of relationships. The first one is the same as described above. In other 

communities such as Lagarate, however, indigenous people are more aware of constitutional 

obligations and human rights, but they choose not to respect them (form 2). In the third cases, 

the “organic solidarity” of the cities has almost totally absorbed indigenous communities, 

which (almost) totally respect or at least give in to the control of the constitutional provisions 

(form 3). However, there might be circumstances where indigenous people report breaches in 

constitutional obligations and civil law justice officials do not know/apply constitutional 

provisions. Instead, they file penal procedures against the members of indigenous authorities 
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who violated human rights in the administration of their function in the community. This seems 

to describe a more repressive form of the relationship between the indigenous and the civil law 

based systems of justice in Bolivia (form 4). Finally, this study finds that Western restorative 

justice was not introduced in the Bolivian criminal justice system in 2014 to further integrate 

indigenous people into central society. In fact, although the civil law based system of justice 

appears to partially co-opt aspects of indigenous justice (form 5), this is erroneously seen by 

someone as the inclusion of the indigenous justice tradition into the civil law based system of 

justice. Instead, as concluded below, this and the above other forms of the relationships 

between the indigenous and the civil law based system of justice in Bolivia demonstrate that 

the main rationale behind the state’s policy of legal pluralism today is a slow-burn colonialism. 

 

Slow-burn colonialism 

Contacts between the two Durkheimian “solidarities” in Bolivia have increased since the 

promulgation of the constitution in 2009. As described above, although today there are 

indigenous communities which are isolated and far from the reach of constitutional law, many 

others increasingly come in contact with the human rights agenda and constitutional 

obligations, such as Lagarate. However, in Lagarate, and other aymara indigenous 

communities, when indigenous people know constitutional obligations, they often choose to 

disrespect them and thus to self-exclude from central society. This happens for three main 

reasons. First, there are deep contrasts between Western imported law and the indigenous 

collective worldview, and different cultural perspectives about what human rights are. Hence, 

sometimes indigenous people may not agree with constitutional obligations, and choose to 

apply indigenous standards as being more “rights” oriented, in their view. Secondly, 

indigenous people see their system of justice as the most valid and practically suited to resolve 

local issues. Finally, indigenous people often distrust the civil law based system of justice and 

dislike its interference with internal affairs.  

 

Although the Bolivian State is often aware that such violations take place, it has chosen to 

implement a more tolerant than repressive policy of legal pluralism. Today, the main rationale 

behind that choice seems to respond to the expansion of the state authority over the more rural 

areas of the country, rather than a true and equal protection of indigenous cultural rights. This 

thesis finds this to fall within a narrative of colonial domination of the Western/Northern 

framework over the indigenous one, a slow-burn colonialism where the supremacy of the 

Western civil law based legal system slowly supplants indigenous justice. There is in fact a 
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clear tendency of the central state to take colonial actions rather than actions that respect 

indigenous justice and custom. This conclusion is drawn on five main considerations: 

• First, the constitution of Bolivia is only available in Spanish, as there is an expectation 

that Spanish is the language of Bolivia. However, 40% of the people in Bolivia do not 

speak Spanish but local languages. This shows that the constitution contributes to the 

exclusion of indigenous people from central society; it does not aim to involve them in 

a real “plurinational” dialogue. Rather, it contributes to the reinforcement of a 

framework of inequality between indigenous and non-indigenous people in the 

country. 

• Second, the constitution (2009, Art. 292) requires indigenous communities to draft 

local statutes, which goal is to codify indigenous law. Statutes however are only written 

in Spanish and are not translated in indigenous languages. This thesis finds that statutes 

are drafted by central state officials, in their language, and then circulated within 

indigenous communities who are required to fill them in with more local information 

(e.g.: name of the community, municipality, department, local norms, local sanctions, 

etc.). Thus, it finds that those documents are alien to indigenous people; they rather 

belong to central state officials. “Local” statutes seem to be a way to increase the central 

state presence in indigenous areas, an instrument of control that the central state 

exercises over indigenous autonomies. If the central state really wanted to encourage 

“plurinational dialogue”, mutual respect, it would be interested in understanding the 

indigenous worldview, and give it voice to express local views. Thus, again, these 

“local” statutes can be seen more as something which centralises power than something 

which embraces indigenous justice, they are instruments of colonialism.  

• Third, the issue above is reinforced when one takes account of the fact that indigenous 

people’s views and voices are not equally considered when central state officials 

employ state aid to respond to “local” necessities. Specifically, representatives at 

municipalities, those who should equally represent indigenous and non-indigenous 

interests, are not elected on a democratic stance, a stance that can be fair to indigenous 

groups (rather like gerrymandering in the North of Ireland). Thus, there is a weighting 

away from indigenous interests, and state aid is rather employed to expand the state 

presence in indigenous areas of Bolivia. 

• Fourth, many indigenous participants in this study see the limitations set to the 

indigenous jurisdiction as part of a colonial narrative established since the first Spanish 



 

 
 

228 

invasion and driven by the ideology of the natural inferiority of indigenous people. 

This happens where Western morals and standards are imposed on indigenous people 

as thought to be ethically more just to respond to local matters.  

• Fifth, that narrative seems to be reinforced today where justice practitioners from the 

civil law based system of justice punish members of the indigenous community for 

violating individual human rights in the administration of their function. Unfortunately, 

however, cases where civil law judges have punished indigenous decision makers have 

rarely been overthrown by the constitutional court. Punitive actions such as this, 

together with the other considerations listed above, contribute to the perpetuation of 

minority groups’ marginalisation, reiterating the external perspective of them (or 

judgement of them) as unfit within the state normative framework.  

 

For all these reasons, this thesis contends that legal pluralism – and “plurinationalism” – do not 

unite indigenous and other groups in Bolivia, but rather further their exclusion (and self-

exclusion) from central society, which can lead the way to greater colonisation. All this is in 

strong contrast with the purported goals of a legally pluralistic state such as Bolivia, which 

rather than placing indigenous groups within a colonial narrative of cultural oppression, should 

promote cultural dialogue of the civil law based and the indigenous realities towards cultural 

inclusion, equitable co-existence, and mutual respect. Thus, this thesis contends that the 

expansion of constitutional provisions and with them of the state authority in rural areas, that 

is a slow-burn colonialism, seem to be the predominant rationale for the policy of legal 

pluralism in Bolivia today. This rationale is driven by a narrative of colonial domination of the 

Western/Northern framework over the indigenous one, which well fits with contemporary 

narratives and frameworks of legal pluralism in Western society. This is further discussed in 

subsection 8.3.2. 

 

[8.3] Theoretical implications 

Results from this study have theoretical implications in the fields of restorative justice and legal 

pluralism. 

 

[8.3.1] Restorative justice 

Many Western scholars argue that, broadly, indigenous justice is not restorative, as it is 

founded on dynamics of power and inequality between groups or between the group and the 
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individual and thus discrimination in indigenous societies. They argue that indigenous practices 

of justice are not restorative because they can be coercive for the individual as they might be 

violative of their individual interests (see Bottoms, 2003; Miller, 1999; Klein, 1978, in 

Weitekamp, 1999; Sylvester, 2003). However, when Western scholars highlight issues 

concerning human wellbeing/rights within indigenous practices of justice, they tend to 

problematise these in relation to Western ethics, while ignoring more local structures of values 

and worldviews. This often leads them to ignore the intrinsic meaning of restoration as applied 

to justice in indigenous societies. In indigenous communities restoration centres on the 

promotion of equilibrium and social or community cohesion between members of the society 

where it operates, and these values often conflict with Western views of ethics and of individual 

rights. There is an overarching issue with such a Northern/Western view. That view sets the 

indigenous worldview and indigenous justice on a culturally and morally unequal stance 

compared to their Western counterpart. This thesis contends that a restorative practice of justice 

is not one which is necessarily built on the liberal political philosophy and Western morality. 

Rather, it is one which has as its goal in the desire to protect and restore the worldview on 

which it is based, a worldview that places equilibrium between individuals and within a 

community at its core. 

 

In the aymara indigenous community, cultural notions of equilibrium and social harmony build 

on the indigenous collective worldview and the local conception of group rights. The goal of 

local practices of justice is thus to restore equilibrium based on the rights of the group. In the 

Northern/Western world, cultural notions of equilibrium and social harmony build on the 

Western liberal philosophy and on the human rights agenda, which presupposes the equal 

protection of each separate individual, it is based on individual fundamental standards in 

society. Equality, however, and with it the equal protection of individual human 

wellbeing/rights, is certainly not a characteristic of Western liberal democracies (ECRI, 2019; 

GREVIO, 2020). A quick look at, for example, the disproportionate rates of ethnic minorities 

and poor that navigate our criminal justice systems, or the biased institutional approach to 

issues of gender violence in Western countries (GREVIO, 2020), gives a clear picture of how 

problems of inequality are endemic and also structure the criminal justice system response to 

crime in Western society. In this context, the co-option of restorative justice core themes by 

the state criminal justice system often leads restorative justice to chase criminal justice 

outcomes within a system which furthers structural and systemic issues of inequality between 

individuals. For that reason, this thesis contends that modern Western restorative justice, 
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particularly when institutionalised, does not aim at any true restorative outcomes. In fact, when 

institutionalised, restorative justice does not strive to promoting equilibrium and social 

cohesion between members of society. It does not focus on resolving deep seated structural 

issues, including discrimination, poverty, failure to protect certain groups, that determine 

inequality and thus the unequal respect of human rights between individuals. As such, when 

Western scholars claim that indigenous justice is not restorative, they first reiterate the cultural 

inferiority of the indigenous worldview, and then obliterate issues centred on restorative justice 

own lack of any restorative outcomes.  

 

Thus, this thesis contends that the Western practice of restorative justice is not intrinsically or 

truly restorative. Clearly, this is not to say that restorative justice as practiced in the West is 

not beneficial. Its use may still be positive, it may soften the normal criminal justice system, 

help some victims and offenders to understand and live with what has happened, but it is not 

truly restorative in any wider community sense. This thesis finds in fact the more Southern or 

indigenous meaning to restoration, that is restoration of social harmony rather than just the 

resolution of the dispute between “victim” and “perpetrator” when this refers to conflict/crime 

resolution in any society. One of the initial objectives of this PhD research was indeed to find 

out a way to ameliorate, to enrich Western restorative justice, building on the aymara 

indigenous justice tradition. This objective was motivated by the assumption that indigenous 

and restorative justice shared key similarities. That assumption was built on Western 

scholarship. In the specific, many Western restorative justice advocates argue that indigenous 

justice and restorative justice are very similar concepts. Especially, they argue that restoration 

and reparation have been among the pillars of justice and conflict resolution in most of human 

history (see Braithwaite, 1999; Umbreit et al., 2005; Walgrave, 2008; Weitekamp, 1999; Zehr, 

2002). However, this research finds that indigenous and restorative justice have very little, if 

almost nothing, in common. It was found that the two practices are so dissimilar that in order 

to incorporate indigenous restorative aspects into modern restorative justice, the latter would 

need a radical change in worldview; something which seems unrealistic. In fact, this research 

finds that practices of justice in aymara indigenous communities in Bolivia and restorative 

justice have more superficial process-based commonalities. However, a more attentive look 

(see subsection 8.2.1) reveals that the modern version of restorative justice is a very hollow 

one when compared to the restorative achievements of indigenous justice. This is not to say 

that Western forms of restorative justice are inferior to restorative practices in indigenous 

communities but merely that they are so different as to be almost unrecognisable. It might be 
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argued that what Western justice calls “restorative justice” might be more honestly re-framed 

and re-named to accept that it is not truly restorative and its aims are different, positive in a 

different way. 

 

This thesis contents that if modern restorative justice had to become truly restorative, it would 

need to be southernized. As a starting point, this would mean freeing restorative justice from 

power dynamics that attribute an unequal cultural and moral worth to indigenous worldviews 

and their mechanisms of conflict resolution. Consequently, southernizing modern practices of 

restorative justice would require incorporating more indigenous perspectives of understanding 

conflict and its resolution into Western practices of justice. For this, criminological research 

on practices of justice that aim to be restorative should concentrate on whether they reduce 

inequalities more than reoffending, especially in cases where criminal behaviour is 

substantiated by cultural biases and issues of power. In this way, restorative justice would bring 

forward a concept of justice which is about restoring social equilibrium and re-working social 

relationships towards social harmony. As in the indigenous community, this requires the shift 

from an individual understanding of criminality, and thus of criminal responsibility, to a more 

social one: a different way of thinking. Clearly, this thesis recognises that southernizing 

restorative justice in this way is probably unrealistic. That is, it seems unreal to alter modern 

restorative justice worldview, although this is what is needed to have rendered restorative 

justice intrinsically or truly restorative. However, southernizing restorative justice might be 

more feasible in closed communities, an issue that is further discussed in subsection 8.4.1. 

 

[8.3.2] Legal Pluralism 

Although this thesis understands the importance to draw on a framework of legal pluralism 

such as Forsyth’s (2009) to clarify the complexity of the forms of legal pluralism in Bolivia, it 

also contends that Western theoretical frameworks on legal pluralism should change lenses. In 

fact, Western scholars majorly criticise legally pluralistic systems worldwide on the ground 

that these allow for the reiteration of traditional practices that disregard international human 

rights and constitutional provisions (see Cooper, 2018; Pimentel, 2011). The question that 

Western scholars put forward centres on the dividing line between recognising indigenous self-

determination as part of a system of legal pluralism and the limits set to that indigenous self-

determination. Policies of legal pluralism worldwide, such as in Bolivia, show that that dividing 

line currently lies on the integration of indigenous standards only when subordinated to 
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Western ethics, Western individual human rights. However, this thesis shows that there are 

many cases where indigenous worldviews seem necessary to promote not just group but 

individual self-determination and wellbeing. The international discourse on legal pluralism 

becomes problematic as it promotes frameworks that set the indigenous worldview and 

indigenous justice as subordinate to the Western counterpart. This is what Forsyth’s framework 

(2009) does, it imposes a perspective of Western domination on the interpretation of legal 

pluralism. Forsyth in fact imposes the domination of Western views of power by perceiving 

legal pluralism as the need to bow to a state centred focus. The issue is such that when Western 

scholars try to develop a framework of legal pluralism, they constantly undermine the power 

of indigenous justice and do not recognise the indigenous worldview as culturally/morally 

equal to the Northern/Western one. For this reason, contrarily to Forsyth’s (2009) and 

Northern/Western narratives on legal pluralism, this thesis proposes a framework that aligns 

more with a Southern perspective on the interpretation of legal pluralism in Bolivia (see 

subsection 8.2.2). This in fact takes a reversed approach to Northern/Western narratives on 

legal pluralism, by not assuming the response of the civil law based system of justice towards 

the indigenous system of justice as the defining feature of the relationship between the two.  

 

This thesis in fact contends that legal pluralism should not be concerned with the imposition 

of Western ethics in contexts where these clash with local worldviews and thus are not upheld 

by the local population. Rather, legal pluralism should be concerned with promoting a 

framework of equal standing between different “solidarities” in a country. Where one of these 

“solidarities” puts in danger individuals or groups wellbeing/right, legal pluralism should be 

concerned with finding solutions grounded in local worldviews. For instance, this thesis finds 

critical issues to emerge within indigenous justice in Bolivia when this is used to settle cases 

of rape or abuse against children by compensation to the family of the victim or by the victim 

marrying the perpetrator. However, policies of legal pluralism worldwide should not attempt 

to deal with those issues by imposing a Western standard of morals that is assumed to be 

ethically more worthy to deal with issues such as those. This thesis argues that solutions to 

critical issues such as those should rather be found with the local people. As a starting point, 

Western scholars who advocate for legal pluralism and international developing agencies 

should thus recognise the cultural and moral equality of the indigenous worldview with the 

Western one. Then, they should use their resources to seek solutions to critical issues which 

need to be negotiated with and legitimated by the members of society to whom they apply. 
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[8.4] Practical implications 

Results from this study might have practical implications both with regards to the 

understanding and/or use of restorative justice in Western countries and to the development of 

the current policy of legal pluralism in Bolivia. 

 

[8.4.1] Restorative justice 

Given the (although superficial) similarities outlined in this thesis between indigenous and 

restorative justice, the latter becomes potentially the most suited vehicle in Western society to 

broaden contemporary perspectives on crime and its resolution. However, as mentioned above, 

true restorative justice is often neutralised within Westernised restorative justice, especially 

when restorative justice core themes are co-opted by the state criminal justice system. 

 

Southernizing restorative justice might have two main implications on the more practical 

ground. This thesis acknowledges that there would need a change in worldview to incorporate 

indigenous justice as part of the understanding of restorative justice, and that this change is 

most probably unrealistic to be achieved on a large scale in Western society. Nonetheless, 

altering the understanding and use of restorative justice in more closed communities where 

groups may have a real affinity to each other such as sports clubs or schools might be more 

feasible. In such closed communities, Western practices of restorative justice might be more 

suited to incorporate a more indigenous conceptualisation, that is to switch their focus from 

criminal justice to issues relating to social and community justice. Simson’s research (2012, in 

Gavrielides, 2014) into 143 American schools provides an effective example of this, where it 

demonstrates that punitive practices (e.g.: suspension) are consistent with racial 

disproportionality, and that restorative justice not only helps in reducing the use of punitive 

practices, but also that dialogue in such small communities helps to get rid of labels and fight 

structural power relationships.  

 

Within those communities, scholarly research on practices of justice that aim to be restorative 

would need to stop focusing on their efficacy in responding to criminal justice issues, such as 

reducing reoffending. Rather, it would need to concentrate on problematising deep seated 

structural issues that determine inequality and thus the unequal respect of human rights 

between individuals in Western society. Hence, the modern practice of restorative justice 

would need to be concerned with the creation of a forum for the discussion of the very issues 
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that might underly inequality and thus conflict in society. For instance, these extend to 

dynamics of power rooted in systemic problems of racism, discrimination, xenophobia, and 

intolerance (ECRI, 2019), and in cultural issues relating to patriarchy, sexism, and misogyny 

(GREVIO, 2020). These should be regarded as constitutive part of the definition of “harm 

caused by crime” as central issues for restorative justice today. 

 

In such small contexts, or closed communities, a practical way to southernize modern 

restorative justice could be to incorporate the notion of “mistake” as part of understanding 

restorative justice. The indigenous concept of “mistake” could in fact be very useful to lead 

both restorative practices of justice in Western society and related criminological research to 

focus on the disequilibrium that may underpin criminal behaviour and on what is needed to 

deal with it. It would prevent the process being driven by “risk”, “guilt” and individual 

“responsibilisation”, and move it on to a question of what the issues are for all parties, including 

the community. Instead of being a one-way apology (by the “perpetrator”) and acceptance of 

apology (by the “victim”) there might need to be multiple apologies and actions taken to resolve 

complex disharmonies. In such small contexts, this would help to provide a new frame of 

reference, one which would move from the individualisation of the “crime” problem to its 

social/collective contextualisation. 

 

Furthermore, this might also have a second practical implication in Bolivia and other countries 

where legal pluralism takes on similar forms. This research found that modern restorative 

justice in Bolivia might be seen today as one of the forms of the relationships between the 

indigenous and the civil law based system of justice. Southernizing restorative justice might 

constitute a step towards indigenous people’s inclusion in central society. Incorporating the 

concept of “mistake” to replace that of crime in at least some restorative justice practices would 

mean to really recognise, integrate, and include the indigenous justice tradition as constituting 

part of Western practices of justice. This might have a key weight in creating a space for the 

self-recognition of the indigenous identity in Western imported institutions, at least in Bolivia. 

As consequence, this might lead indigenous people to be more culturally included in pluralistic 

societies, a central concern with legal pluralism today. 
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[8.4.2] Legal pluralism 

A revision of the current policy of legal pluralism in Bolivia is also needed to further a true 

inclusion of indigenous people into central society.  

• First, the state should make the constitution available in all indigenous languages in the 

country and should not use statutes to extend its control in indigenous areas. Today, 

however, this does not happen; indigenous languages are not granted an equal legal 

status within the constitution. In this way the constitution does not truly promote a 

framework of equality between indigenous and non-indigenous people in the country, 

but rather seems to be a colonising piece of legislation.  

• Second, indigenous people should be given a voice when state officials employ state 

aid in the response of “local” necessities. In fact, their views and interests are not 

equally represented in the political body of society, given that elections are not based 

on a democratic stance, a stance that can be fair to indigenous groups.  

• Closely related to the point above, the Law Limiting Indigenous Jurisdiction (Ley 073, 

2010) should be revised within the new lens of legal pluralism discussed in this thesis. 

If legal pluralism in Bolivia truly aims to build up a framework of cultural and moral 

equality between the two Durkheimian “solidarities” in the country, legal pluralism 

should be concerned with the equal inclusion and promotion of local worldviews. 

Whilst an outside perspective might be used to point out problems, solutions to critical 

issues should be found with indigenous people; they should not be imposed on them. 

This will mean that the solutions are socially legitimated by the people to whom they 

apply. 

• Fourth, it is key that the state intervenes to improve civil law justice functionaries’ 

awareness of constitutional law. Specifically, many judges in the department of La Paz 

do not know much about how the different legal jurisdictions of Bolivia should coexist. 

This leads them to punish indigenous people for violations of constitutional provisions, 

an action in contrast with constitutional legal guidelines (Ley 073, 2010). Those 

punitive actions however fall within a colonial narrative of marginalisation of the 

indigenous people of Bolivia, in stark contrast with the expected goals of a policy of 

legal pluralism. 

• Furthermore, the State of Bolivia might also consider intervening on the compulsory 

legal nature granted to both indigenous and non-indigenous systems of justice. In fact, 

especially in legally pluralistic countries such as Bolivia, this sometimes might become 
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coercive, specifically where those who do not recognise with either the individual or 

collective worldview must however comply with it.   

 

All the issues identified above further the exclusion and self-exclusion of indigenous people 

from Bolivian central society. If the rationale for the implementation of legal pluralism in 

Bolivia is not limited to the expansion of the state’s authority in rural areas, that is a slow-burn 

colonialism where the supremacy of Western civil-law based legal system slowly supplants 

indigenous justice, an immediate intervention by the state on each of those issues is urgent.  

 

[8.5] Limitations of the study 

As any other study this one has its limitations. In particular, the choice of specific methods of 

data collection determines the exclusion of others, which necessarily renders any research 

imperfect, and this one is no exception. The use of a qualitative approach, which was judged 

to be the most suitable for the research objectives, brings with it the impossibility of 

generalisation as we cannot know how findings can apply to other settings (Bryman, 2012). 

Given the vast, possibly uncountable, number of indigenous communities in Bolivia, and the 

various nature of their cultures, it is impossible to argue that the field ethnography conducted 

in Lagarate can be generalised as an objective picture of indigenous justice in Bolivia. Things 

may differ in relation to the culture and the social reality of each and every indigenous 

community, as this study is aware, although to date no empirical research has been conducted 

to unfold this. Such limitation also applies to interviews: participants were recruited using non-

probability samples (Bryman, 2012) and, therefore, interviewees who were not selected 

through a probability procedure cannot be treated as being representative (El Masri, 2017). 

Taken this for granted, and although the sample selected was relatively small, interviews gave 

me a detailed picture of indigenous justice and legal pluralism in Bolivia, which was cross 

validated by the focused ethnography. This allows me to think that the information received 

was generally accurate. 

 

In addition, this research was relatively short-term as the data collection period only lasted 

three months, although research methods such as the focused ethnography do not rely their 

validity on time constraints (Knoblauch, 2005). This was mainly because Progettomondo.mlal 

could not support this study after December 2018 and ethical approval was only granted at the 

end of May 2018. However, as mentioned above, I secured access to the interviewees and the 
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indigenous community following a period of work which preceded the start of my PhD. I had 

already been to Bolivia in 2017, when I had the chance to develop fundamental relationships 

with the gatekeepers and other actors who later turned out to be key in this research. Moreover, 

between the start of this PhD in November 2017 and my arrival in La Paz for data collection 

in September 2018, I kept liaising with Progettomondo.mlal and other Bolivian people to build 

myself the access I needed once in the field. Without that antecedent work, it would have been 

impossible to answer the research questions and, therefore, this was crucial for the present 

research. 

 

[8.6] Concluding comment 

The present research reveals the mechanisms of justice used by aymara indigenous people to 

deal with local conflict in Bolivia, and how legal pluralism currently plays out in the country. 

This thesis contends that modern practices of restorative justice and indigenous justice 

mechanisms of conflict resolution are almost incommensurable. It argues that Western scholars 

in the fields of restorative justice and legal pluralism should start to recognise equal cultural 

and moral worth to indigenous worldviews; they need to stop being so wedded to first world 

systems. On the one hand, such recognition might be followed by the incorporation of the 

indigenous tradition in some modern practices of restorative justice. In this way, restorative 

justice would bring forward a new concept of justice, one which is about restoring social 

equilibrium and re-working social relationships towards social harmony. As in the indigenous 

community, this requires the shift from an individual understanding of criminality, and thus of 

criminal responsibility, to a more social one: a different way of thinking.  

 

On the other hand, the cultural acceptance of indigenous worldviews would need Western 

scholars to think differently about the implementation of legal pluralism around the world. 

Today, in Bolivia as well as in other countries, Western ethics are intended and constitutionally 

framed as culturally and morally superordinate to the indigenous counterpart. However, 

indigenous people often do not recognise their legitimacy, as they see them as primitive and 

intrinsically unjust compared to their collective worldview, and counterproductive when it 

comes to conflict resolution and restoration of social harmony. In Bolivia, the issue is as such 

that the main rationale for a policy of legal pluralism today seems to be the expansion of the 

state authority over indigenous areas, a slow-burn colonialism. Rather, legal pluralism, both in 

theory and practice, necessitates changing lenses. Solutions to critical issues should be found 



 

 
 

238 

with indigenous people; they should not be imposed on them. Western frameworks of legal 

pluralism should promote cultural equal recognition of indigenous worldviews, and thus be 

focused on seeking solutions to critical issues to be negotiated with and legitimated by the 

members of society to whom they apply. 

 

This study should be a starting point for new research to be conducted on indigenous justice 

practices around the world, to further broaden contemporary understanding of true restorative 

justice, in the attempt to enrich justice practices worldwide. In addition, it should be a starting 

point for new research to be conducted on legal pluralism internationally, to give equal voice 

to the views of indigenous societies. 
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Appendices 

 
Appendix A – Glossary 

This glossary provides for an explanation of the terminology used throughout this thesis which 

meaning might be multifaceted. When used in-text for the first time, but also in other occasions, 

these terms are highlighted to advise that reference is made to this section.  

  

Aymara The Constitution of Bolivia (Art.5.I, 2009) recognises thirty-six different 

cultures across the country. Aymara is the second largest, representing 

about 46% of the whole Bolivian indigenous population (National Institute 

of Statistics, 2012). This research was conducted within an aymara 

indigenous community in Bolivia. 

 

Civil law based 

system of justice 

This term is used throughout the thesis to refer to the systems of justice 

imported in legally pluralistic contexts by Western colonisers, which are 

based on a more retributive or punitive logic towards crime 

management/prevention. In particular, “civil law based system of justice” 

(or “civil law based justice system”) will be used to indicate Western 

imported legal systems which are civil law based, “common law based 

system of justice” (or “common law based justice system”) to indicate 

Western imported legal systems which are common law based, and 

“civil/common law based system of justice” (or “civil/common law based 

justice system”) to subsume both. For example, the Constitution of Bolivia 

(2009) reiterates that two different justice systems coexist in the country: 

the indigenous system of justice and the civil law based system of justice. 

Each of them has a specific jurisdiction and deals with conflict and crime 

with its own logic. The indigenous justice system has a millennial history, 

it is founded on the philosophy of equilibrium between indigenous people 

and their community and a collective conception of human rights. The 

civil law based justice system was rather imported by the Spanish 

colonisers and celebrates Western liberal philosophy and the human rights 

agenda. 

 



 

 
 

265 

Customary law Throughout the thesis, “customary law” refers uniquely to legal norms that 

are unwritten and retained by oral tradition and by acceptance by the 

community or society to which they apply. 

 

Human goods In this thesis “human goods” indicate the inalienable basic interests of 

human beings, i.e.: safety, equality, freedom, and justice to mention a few. 

Throughout this thesis, human goods may overlap with an understanding 

of rights, with the difference that the nature of human goods is not 

necessarily an individual or private one. 

 

Indigenous This term is used through the thesis to mean original or first nation. It will 

be frequently followed by “people”. The Constitution of Bolivia (2009) 

refers to indigenous people as indigena, originario, campesino 

(indigenous, native, peasant). These terms refer to cultural distinctive 

features of the first nation people of Bolivia. According to this research 

findings, the term indigena (indigenous) is commonly used to indicate 

those first nation ethnic groups that preserve non-European traditional 

culture and that live in the Andean high plateau. Campesino (peasant) 

mainly refers to those first nation groups who work in the campo (land) 

and that, in Bolivia, live in the central valleys of the country. The term 

originario (native) rather emphasises the ancestral lineage of the first 

nation people who generally live in the Bolivian lowlands. The 2012 

census of the population shows that the indigena, originario, campesino 

people of Bolivia recognise themselves to belong to 119 different cultures, 

of which quechua and aymara identify the largest contingent. The 

Constitution of Bolivia (2009) recognises only 36 among those. These 

might differ in terms of language, rites, music, customs, and others.  

 

Indigenous 

community 

In Bolivia, there are thousands of indigenous communities that live 

autonomously and alongside more urban centres. According to Art. 30.I 

of the Constitution of Bolivia (2009), an indigenous community is: “toda 

la colectividad humana que comparta identidad cultural, idioma, tradición 

histórica, instituciones, territorialidad y cosmovisión, cuya existencia es 
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anterior a la invasión colonial española.” (“All the human community that 

shares cultural, linguistic, historical, institutional, territorial identity and 

cosmovision, which existence is prior to the colonial Spanish invasions.” 

My translation). 

 

Indigenous 

justice 

The phrase “indigenous justice” is used in this thesis to refer to the 

mechanisms of conflict resolution, in the context of law and order, in 

indigenous communities worldwide.  

 

Non-state justice 

systems 

The literature in the field of legal pluralism refers to normative orders 

existing outside the state using many different terms such as customary 

law, indigenous justice, non-state justice systems, non-state legal fields, 

informal justice, traditional justice, folk law, and others. As reported by 

Forsyth (2009), the difficulty is linked to some of the crucial dilemmas 

that afflict the field of legal pluralism more generally: are we talking of 

substantive law or of processes too? Are normative orders existing outside 

the framework of the state really “law”? 

While those questions are discussed further in this work, for the purposes 

of this thesis the term “non-state justice systems” will be used to refer only 

to normative orders existing outside the state. Thus, I will rather use the 

term “indigenous justice system” to refer to state-recognised systems of 

justice of indigenous people, such as those operating in Bolivia.  

 

Slow-burn 

colonialism 

 

The phrase “slow-burn colonialism” is used by the end of this thesis to 

identify that the expansion of constitutional provisions and with them of 

the state authority in rural areas is the main rationale for the current policy 

of legal pluralism in Bolivia, a key finding in this research. This suggests 

that far from genuine legal pluralism the Constitution of Bolivia (2009) 

furthers a process that slowly absorbs and supplants indigenous justice 

towards the supremacy of the Western civil law based legal system in the 

country.  
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Western 

society/country 

By Western society or Western country or Western/Northern society this 

thesis mostly refers to countries in Europe, Australia, and North America. 

The term “Western” and “Northern” are not used with reference to a 

geographical position, but as a metaphor for the power relations between 

countries worldwide in the realm of knowledge and economic and social 

development.  

 

Worldview A view of the world of a certain population in a given time and space, their 

holistic vision of the cosmos. It is a collection of attitudes, values, stories, 

experiences, expectations, etc. about the world that underpin the thoughts 

and actions of an individual or a group of individuals. 
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Appendix B – Schedule for interview with stakeholders 

 
Interview schedule for stakeholders 
 
Intro: 

- Short description of the project and its goals 
- Informed consent form  
- Anonymity and Confidentiality 
- Ask permission for the recording of the interview 

 
Ice-breaking discussion 
 

1. What is your job?  
2. What was your job before? 
3. What training did you undertake to get there? 

 
Legal pluralism 
 

4. I understand that in Bolivia there are different and coexisting systems of justice: can 
you tell me something about this? 

5. What is a community?  
6. What is community justice? 
7. What is the relationship between the central state justice system and its local 

communities’ systems of justice? 
8. Is there collaboration or dialogue between these different systems of justice? 
9. Does the state interfere at all with community justice practices? 
10. I understand (Law 073) that when serious crimes (as murder, rape or assassination) 

are committed within communities they must be handed over to the central state 
justice system for resolution. Can you describe that process? Who is in charge of it? 

11. Which system of justice decides whether the threshold to define a crime as a serious 
crime is met? 

12. Can community justice decisions be modified by the central state of justice?  
13. Can such decisions be sent back to communities for revision? 
14. Within indigenous communities, decision-making, especially with regards to criminal 

behaviours, often give priority to the community over the individual. What happens 
when such decisions clash with fundamental human rights? What do you do?  

15. I understand from your new constitution (196 (I)) that the TCP (constitutional 
tribunal) deals with appeals against community justice decisions when these conflict 
with any fundamental human right. Can you explain it? (Follow up: who is in charge 
of appeals, what grounds are there for appeals, how does the procedure work)? Can 
you describe any previous cases?  

16. Are indigenous people aware of their constitutional rights as applied within the justice 
system? 

17. Do offenders and victims in indigenous communities have any right of appealing 
community justice’s decisions? 

18. What is the reaction within communities when the resolution of community’s crimes 
is handed over to the central state? 

19. Can communities appeal over decisions which move the responsibility of criminal 
processes from them to the central system of justice? (Follow up: to whom?) 
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Plurinationalism 
 

20. How did Bolivia achieve your new constitution?  
21. Because of the coexistence of different systems of justice, Bolivia is known 

worldwide as a “plurinational” country: what does that mean to you? 
22. Do you think Bolivia is a “plurinational” country? 
23. Are you proud of your new constitution? Do you think of “plurinationalism” as a 

positive value? 
  



 

 
 

270 

Appendix C – Schedule for interview with professionals 

 
Interview schedule for stakeholders 
 
Intro: 

- Short description of the project and its goals 
- Informed consent form  
- Anonymity and Confidentiality 
- Ask permission for the recording of the interview 

 
Ice-breaking questions 
 

a) What is your job?  
b) What training did you undertake to get there? 

 
Indigenous community and indigenous values 
 

c) Where were you born in Bolivia? Is it an indigenous community? 
 

Participants born in indigenous 
communities 

 

Participants not born in 
indigenous communities 

d) What do you mean by indigenous community? 
 

e) How many indigenous communities are there in Bolivia? (Follow up: do they differ 
one to another? How many people do generally live in a community? Are 
indigenous communities part of wider indigenous structures? Who leads those 
bigger indigenous organizations? Is culture territory based? How are boundaries 
between indigenous communities set? (Who decides over boundaries: is it the 
central state of justice?)) 
 

f) How many people live in your 
community?  
 

 

g) Does your community have a 
leader? How was he/she chosen? 
(What was the process/criteria?) 
 

h) Do indigenous communities have 
leaders? How are they chosen? 
(What are the criteria/processes?) 

i) What is the cultural group your 
community belongs to? What are the 
main values that you share with each 
other? 
 

j) What values are most characteristic 
of indigenous people living in 
communities? 
 

k) Do those values form the basis of 
rules in your community? 
 

l) Would you say the values shared by 
community members form the basis 
of rules within communities? 
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Participants born in indigenous 

communities 
 

 
Participants not born in 
indigenous communities 

m) Do those values underpin criminal 
decisions in your community? 

n) Do you think those values underpin 
criminal decisions within indigenous 
communities? 
 

o) Do you think those values are different to the ones of city people?  
 

p) Do you share a particular 
relationship with the other members 
of your community which might 
differ from that of city people? 
 

q) Do you think that indigenous people 
share a particular relationship with 
each other? 
 

r) Within your community, is the 
collectiveness more important than 
the individual? 
 

s) Within indigenous communities, do 
you think the collectiveness is more 
important than the individual? 

 
Indigenous conflict resolution 

 
t) In criminal cases, is your community 

given the priority over individuals? 
u) In criminal cases, do you think are 

communities given the priority over 
individuals? 
 

v) Do you think this is the right way around? 
 

w) What is crime in your community? 
Would you say this is the same for 
the other communities in Bolivia? 

x) Can you describe what crime is 
within indigenous communities in 
Bolivia? 

 
y) What happens in your community 

after criminal behaviours are 
committed? 
 

z) Can you describe what happens in 
indigenous communities after 
criminal behaviours are committed?  
 

aa) What is indigenous justice? 
 

bb) Is there a statute which describes the 
form and structure of your 
community’s criminal procedure? 

 

cc) Are there statutes about the structure 
of community justice in Bolivian 
communities? 

dd) What are the aims of community justice? (Follow up: does it aim to preserve 
community’s values, to protect the community? Is it there to restore the relationship 
between community members and consequently the internal peace?) 
 

ee) *As community justice prioritises the collectiveness over individuals in criminal 
cases, are there measures within communities to guarantee human rights? (*Only if 
“Yes” to t) or u) 
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Participants born in indigenous 
communities 

 

Participants not born in indigenous 
communities 

ff) Can you describe how community 
justice processes work in your 
community? (Follow up: when do 
they start, how long they take, who, 
how and why takes part in them, 
what they involve, when and how 
they finish, what may the outcomes 
entail). 
 

gg) Can you describe how community 
justice processes work? (Follow up: 
when do they start, how long they 
take, who, how and why takes part 
in them, what they involve, when 
and how they finish, what may the 
outcomes entail). 
 

hh) Do you use to transcribe community 
justice trials in your community? 

ii) Do indigenous communities use to 
transcribe community justice trials? 
 

jj) Have you ever participated in community justice? (Follow up: can you describe a 
fairly normal community justice process? Any very different one?) 

 
kk) What do community justice sanctions generally involve in responding to crimes?  

 
ll) Are different crimes resolved in different ways?  

 
mm) What happens after the community justice process is over? 

 
 

nn) How do you make sure that the 
agreements are actually fulfilled? 
 

oo) How do indigenous people make 
sure that agreements are actually 
fulfilled? 
 

pp) Are wrongdoers re-included within their community straight away after the 
community justice procedure? In what cases could they be excluded?  
 

qq) How does the re-inclusion process happen? 
 

rr) Are wrongdoers totally accepted after community justice? 
 

ss) What would you estimate to be the 
percentage of reoffending within 
your community? 
 

tt) What would you estimate to be the 
percentage of reoffending within 
communities? 

 
uu) Do you think victims feel safer after community justice takes place? 

 
vv) What would you say are the main differences between community and big cities’ 

justice in Bolivia? 
 

ww) Do you think wrongdoers are fairly treated by the community justice 
process? 
 

xx) Do you think victims are fairly treated by the community justice process? 
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Participants born in indigenous 
communities 

 

Participants not born in indigenous 
communities 

yy) Do you think the community feels the decisions of community justice are fair? 
 

Legal pluralism 
 

zz) What is the relationship between the central state justice system and its local 
communities’ systems of justice? 
 

aaa) Is there collaboration or dialogue between these different systems of justice? 
 

bbb) Does the state interfere at all with community justice practices? 
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Appendix D – Schedule for interview with indigenous representatives 

 
Interview schedule for indigenous representatives 
 
Intro: 

- Short description of the project and its goals 
- Informed consent form  
- Anonymity and Confidentiality 
- Ask permission for the recording of the interview 

 
Ice-breaking questions 
 

a) What do you do here in the community?  
b) Were you born in this community? 
c) For how long has your community existed? 

 
Indigenous community and indigenous values 
 

Participants born in indigenous 
communities 

 

Participants not born in 
indigenous communities 

d) What do you mean by indigenous community? 
 

e) How many indigenous communities are there in Bolivia? (Follow up: do they differ 
one to another? How many people do generally live in a community? Are 
indigenous communities part of wider indigenous structures? Who leads those 
bigger indigenous organizations? Is culture territory based? How are boundaries 
between indigenous communities set? (Who decides over boundaries: is it the 
central state of justice?)) 
 

f) How many people live in your 
community?  
 

 

g) Does your community have a 
leader? How was he/she chosen? 
(What was the process/criteria?) 
 

h) Do indigenous communities have 
leaders? How are they chosen? 
(What are the criteria/processes?) 

i) What is the cultural group your 
community belongs to? What are the 
main values that you share with each 
other? 
 

j) What values are most characteristic 
of indigenous people living in 
communities? 
 

k) Do those values form the basis of 
rules in your community? 
 

l) Would you say the values shared by 
community members form the basis 
of rules within communities? 

m) Do those values underpin criminal 
decisions in your community? 

n) Do you think those values underpin 
criminal decisions within indigenous 
communities? 
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Participants born in indigenous 
communities 

 

Participants not born in indigenous 
communities 

o) Do you think those values are different to the ones of city people?  
 

p) Do you share a particular 
relationship with the other members 
of your community which might 
differ from that of city people? 
 

q) Do you think that indigenous people 
share a particular relationship with 
each other? 
 

r) Within your community, is the 
collectiveness more important than 
the individual? 
 

s) Within indigenous communities, do 
you think the collectiveness is more 
important than the individual? 

 
Indigenous conflict resolution 

 
t) In criminal cases, is your community 

given the priority over individuals? 
u) In criminal cases, do you think are 

communities given the priority over 
individuals? 
 

v) Do you think this is the right way around? 
 

w) What is crime in your community? 
Would you say this is the same for 
the other communities in Bolivia? 

x) Can you describe what crime is 
within indigenous communities in 
Bolivia? 

 
y) What happens in your community 

after criminal behaviours are 
committed? 
 

z) Can you describe what happens in 
indigenous communities after 
criminal behaviours are committed?  
 

aa) What is indigenous justice? 
 

bb) Is there a statute which describes the 
form and structure of your 
community’s criminal procedure? 

 

cc) Are there statutes about the structure 
of community justice in Bolivian 
communities? 

dd) What are the aims of community justice? (Follow up: does it aim to preserve 
community’s values, to protect the community? Is it there to restore the relationship 
between community members and consequently the internal peace?) 
 

ee) *As community justice prioritises the collectiveness over individuals in criminal 
cases, are there measures within communities to guarantee human rights? (*Only if 
“Yes” to t) or u)) 
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Participants born in indigenous 
communities 

 

Participants not born in indigenous 
communities 

ff) Can you describe how community 
justice processes work in your 
community? (Follow up: when do 
they start, how long they take, who, 
how and why takes part in them, 
what they involve, when and how 
they finish, what may the outcomes 
entail). 
 

gg) Can you describe how community 
justice processes work? (Follow up: 
when do they start, how long they 
take, who, how and why takes part 
in them, what they involve, when 
and how they finish, what may the 
outcomes entail). 
 

hh) Do you use to transcribe community 
justice trials in your community? 

ii) Do indigenous communities use to 
transcribe community justice trials? 
 

jj) Have you ever participated in community justice? (Follow up: can you describe a 
fairly normal community justice process? Any very different one?) 

 
kk) What do community justice sanctions generally involve in responding to crimes?  

 
ll) Are different crimes resolved in different ways?  

 
mm) What happens after the community justice process is over? 

 
 

nn) How do you make sure that the 
agreements are actually fulfilled? 
 

oo) How do indigenous people make 
sure that agreements are actually 
fulfilled? 
 

pp) Are wrongdoers re-included within their community straight away after the 
community justice procedure? In what cases could they be excluded?  
 

qq) How does the re-inclusion process happen? 
 

rr) Are wrongdoers totally accepted after community justice? 
 

ss) What would you estimate to be the 
percentage of reoffending within 
your community? 
 

tt) What would you estimate to be the 
percentage of reoffending within 
communities? 

 
uu) Do you think victims feel safer after community justice takes place? 

 
vv) What would you say are the main differences between community and big cities’ 

justice in Bolivia? 
 

ww) Do you think wrongdoers are fairly treated by the community justice 
process? 
 

xx) Do you think victims are fairly treated by the community justice process? 
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Participants born in indigenous 
communities 

 

Participants not born in indigenous 
communities 

yy) Do you think the community feels the decisions of community justice are fair? 
 

Legal pluralism 
 

zz) What is the relationship between the central state justice system and its local 
communities’ systems of justice? 
 

aaa) Is there collaboration or dialogue between these different systems of justice? 
 

bbb) Does the state interfere at all with community justice practices? 
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Appendix E – Informed consent form (stakeholders and professionals) 
 
Consent Form  

Research title: A qualitative analysis of indigenous Justice and legal pluralism in Bolivia 
 
PhD Criminology – University of South Wales 
 
 

 

 

Name of Participant: 

 

 

 

Date: 

Researcher Signature: Date: 

 

 

 

 

 

1. I, the undersigned, have read and understood the Study Information Sheet provided by the 
researcher, Paolo Baffero 
 

o 

2. I have been given the opportunity to ask questions about the Study. 
o 

3. I understand that taking part in the Study will include being interviewed. 
 o 

4. I agree to be audio-recorded 
 

5. I have been given adequate time to consider my decision. 
 o 

6. I understand that my personal details such as name will not be revealed to people outside 
the project. No one except the research know who I am, and all interview’s transcripts will 
be anonymised. 
 

o 

7. I understand that I can refuse to answer some of the questions and that I can withdraw from 
the Study at any time without being asked why I no longer want to take part in it. I also 
understand that I can withdraw data supplied after the interview, but before the 1st January 
2019. 
 

o 

8. I therefore voluntarily agree to participate in the Study. 
 o 
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Appendix F – Informed consent form (indigenous representatives) 
 
Consent Form  

Research title: A qualitative analysis of indigenous Justice and legal pluralism in Bolivia 
 
PhD Criminology – University of South Wales 
 

 

 

  

Name of Participant: 

 

 

 

Date: 

Researcher Signature: Date: 

 

 

 

 

 

1. I have read and understood the Study Information Sheet provided by the researcher, Paolo 
Baffero 
 

o 

2. I have been given the chance to ask questions about the Study. 
o 

3. I understand that the researcher will interview me.  
 o 

4. I agree to be audio-recorded 
 

5. I have been given adequate time to consider my decision. 
 o 

6. I understand that my personal details such as name will not be revealed to people outside the 
project. No one except the research know who I am, and all interview’s transcripts will be 
anonymised. 
 

o 

7. I therefore voluntarily agree to participate in the Study. 
 o 

8. I understand that I can refuse to answer some of the questions and that I can withdraw from 
the Study at any time without being asked why I no longer want to take part in it. I also 
understand that I can withdraw data I gave after the interview, but before the 1st January 2019. 
 

o 
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Appendix G – Information sheet (stakeholders) 

 
Information Sheet 
 
Thank you for meeting today with me. My name is Paolo Baffero, I am a PhD Researcher at 
the University of South Wales. I came in contact with you thanks to Progettomondo.mlal, the 
NGO which is granting me the access I need to develop my study in Bolivia.  
 
The research is intended to firstly understand what the mechanisms and standards of 
community justice are in Bolivia, how justice is perceived by the people of Lambate, and what 
are its core analogies and differences with restorative justice. Second, to comprehend why 
Bolivia is defined a “plurinational” country and how do plural frameworks of justice coexist in 
it. 
 
The study has been passed by my University Ethics Committee and has been given a favourable 
review. If you agree to be interviewed, I would also like to audio-tape you if that is OK. At the 
end of the interview, I would transcribe the recording. After that, the recording would be 
eliminated, and the transcript anonymized so that it would not be possible to match it with you. 
Therefore, whether I would need to use a quote from your interview, I will transcribe it and 
send it to you. In this way, if you are not happy with it, you could alter or delete it.  
 
In the meantime, all records will be kept in a password-protected laptop which only I will be 
able to access. 
 
Whether, at any point, you will feel uncomfortable with any of the questions I will ask, or for 
any other possible reason, you can avoid answering them and pass to the next one. If it really 
becomes uncomfortable, you can withdraw from the interview without giving me any 
explanation. You may also want to ask to withdraw the information supplied after the 
interview. If that would be the case, please do it before the 1st January 2019: after that date it 
will not be possible anymore. 
 
At the end of the study, anonymised research data will be archived at my University’s archive 
for purposes related to my final thesis as well as to make it available to other researchers. 
 
If you have any question about the research at any stage, please do not hesitate to contact me. 
I will also leave you the email contacts of my two supervisors, in case you want to make any 
complaint. 
 
 
 
 
 

Researcher Director of Study Supervisor 
 
Paolo Baffero 

 
Ali Wardak 

 
Kate Williams 

 
Email:  
paolo.baffero@southwales.ac.uk 

 
Email: 
ali.wardak@southwales.ac.uk 

 
Email: 
kate.williams@southwales.ac.uk 
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Appendix H – Information sheet (professionals) 

 
Information Sheet 
 
Thank you for meeting today with me. My name is Paolo Baffero, I am a PhD Researcher at 
the University of South Wales. I came in contact with you thanks to Progettomondo.mlal, the 
NGO which is granting me the access I need to develop my study in Bolivia.  
 
The research is intended to firstly understand what the mechanisms and standards of 
community justice are in Bolivia, how justice is perceived by the people of Lambate, and 
what are its core analogies and differences with restorative justice. Second, to comprehend 
why Bolivia is defined a “plurinational” country and how do plural frameworks of justice 
coexist in it. 
 
The study has been passed by my University Ethics Committee and has been given a 
favourable review. If you agree to be interviewed, I would also like to audio-tape you if that 
is OK. At the end of the interview, I would transcribe the recording. After that, the recording 
would be eliminated, and the transcript anonymized so that it would not be possible to match 
it with you. 
 
In the meantime, all records will be kept in a password-protected laptop which only I will be 
able to access. 
 
Whether, at any point, you will feel uncomfortable with any of the questions I will ask, or for 
any other possible reason, you can avoid answering them and pass to the next one. If it really 
becomes uncomfortable, you can withdraw from the interview without giving me any 
explanation. You may also want to ask to withdraw the information supplied after the 
interview. If that would be the case, please do it before the 1st January 2019: after that date it 
will not be possible anymore. 
 
At the end of the study, anonymised research data will be archived at my University’s archive 
for purposes related to my final thesis as well as to make it available to other researchers. 
 
If you have any question about the research at any stage, please do not hesitate to contact me. 
I will also leave you the email contacts of my two supervisors, in case you want to make any 
complaint. 
 
 
 
 
 

Researcher Director of Study Supervisor 
 
Paolo Baffero 

 
Ali Wardak 

 
Kate Williams 

 
Email:  
paolo.baffero@southwales.ac.uk 

 
Email: 
ali.wardak@southwales.ac.uk 

 
Email: 
kate.williams@southwales.ac.uk 
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Appendix I – Information sheet (indigenous representatives) 

 
Information sheet 
 
Thank you for meeting today with me. My name is Paolo Baffero, I am a PhD Researcher at 
the University of South Wales. I came in contact with you thanks to Progettomondo.mlal, the 
NGO which is giving me the access I need for my study in Bolivia.  
 
The research aims to understand how community justice works in Bolivia and how people in 
your area feel about the justice system. The way in which your justice system works is 
different from that of big cities. I just want to ask you something about it. 
 
If you agree to be interviewed, I would also like to audio-tape you if that is OK. At the end of 
the interview, I would transcribe the tapes. After that, the recording would be eliminated, and 
the transcript anonymized so that it would not be possible to match it with you. 
 
In the meantime, all records will be kept in a password-protected laptop which only I will be 
able to access. 
 
Whether, at any point, you will feel uncomfortable with any of the questions I will ask, or for 
any other possible reason, you can refuse to answer and pass to the next one. If it really 
becomes uncomfortable, you can withdraw from the interview without giving me any 
explanation. You can also withdraw the information you give me after the interview. If that 
would be the case, please do it before the 1st January 2019: after that date it will not be 
possible anymore. 
 
At the end of the study, anonymised research data will be archived at my University’s archive 
for purposes related to my final thesis as well as to make it available to other researchers. 
 
If you have any question about the research at any stage, please do not hesitate to contact me. 
I will also leave you the email contacts of my two supervisors, in case you want to make any 
complaint. Reyna can help you in contacting them. 
 
 
 
 

Researcher Director of Study Supervisor 
 
Paolo Baffero 

 
Ali Wardak 

 
Kate Williams 

 
Email:  
paolo.baffero@southwales.ac.uk 

 
Email: 
ali.wardak@southwales.ac.uk 

 
Email: 
kate.williams@southwales.ac.uk 

 
 


